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BANK OF NEW YORK MELLON v. REALOGY CORP.
No. 4200-VCL
Court of Chancery of the State ofDelaware,New Castle
December 18, 2008
Stephen E. Jenkins, Esquire, Richard I.G. Jones, Esquire, and Andrew D.
Cordo, Esquire, of Ashby & Geddes, P.A., Wilmington, Delaware; Sigmund
S. Wissner-Gross, Esquire, and May Orenstein, Esquire, of Brown Rudnick
LLP, New York, New York, of counsel; and James Gadsden, Esquire, of
Carter Ledyard & Milbum LLP, New York, New York, of counsel, for Bank
of New York Mellon, solely in its capacity as trustee under the indenture
pursuant to which 11.00%/ 1.75% Senior Toggle Notes Due 2014 were
issued.
Thomas J. Allingham II, Esquire, and Paul J. Lockwood, Esquire, of
Skadden Arps Slate Meagher & Flom LLP, Wilmington, Delaware; and
George A. Zimmerman, Esquire, and Lauren E. Aguiar, Esquire, of Skadden
Arps Slate Meagher & Flom LLP, New York, New York, of counsel, for
Realogy Corporation.
LAMB, Vice Chancellor
All of a corporation's unsecured indebtedness is trading at a deep
discount to face value. The corporate borrower proposes to take advantage
of the substantial arbitrage opportunity presented by offering to refinance a
large amount of the unsecured indebtedness with a substantially smaller
amount of a senior secured term loan. The corporation means to do this by
offering holders of the unsecured indebtedness the opportunity to exchange
notes for a participation in a new term loan facility secured by a second lien
on its assets. If successful, this gambit will reduce both current cash interest
payments and future principal obligations.
Holders of a class of unsecured notes that permit the corporation to
make interest payments either in kind or in cash (the "Toggle Notes") object
to the terms of the exchange offer because it discriminates against them in
favor of holders of other classes of unsecured notes that pay interest in cash.
These holders have enlisted the trustee under the indenture governing the
Toggle Notes to sue the corporation for a declaration to the effect that the
proposed transaction would violate the terms of that indenture.
The trustee and the corporate issuer have both moved for summary
judgment. Both argue that the relevant contracts unambiguously support
1019

1020

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 34

their interpretation. Both urge the court to enter a declaratory judgment in
their favor. In the end, the issue boils down to whether or not the proposed
lien securing the new term loan is a "Permitted Lien" within the meaning of
the Toggle Note indenture. That question, in turn, depends on whether the
proposed borrowing satisfies the definition of Permitted Refinancing
Indebtedness found in the bank credit agreement incorporated by reference
into that indenture. Applying New York law of contract interpretation, the
court concludes that it does not. Therefore, a declaratory judgment will issue
in favor of the trustee.
I.
A.

The Parties

Plaintiff The Bank of New York Mellon (the "Trustee") is a New
York banking corporation and the indenture trustee for the 11.00%/11.75%
Senior Toggle Notes due 2014 (the "Senior Toggle Notes") issued by
Realogy.
Plaintiff High River Limited Partnership is a Delaware limited
partnership with its principal place of business in New York City. High
River is controlled by investor Carl Icahn, and purports to be a beneficial
owner of an unspecified quantity of Senior Toggle Notes.
Defendant Realogy Corporation is a Delaware corporation with its
principal place of business in Parsippany, New Jersey. Realogy is a provider
of real estate and relocation services, and includes such well-known brands
as Century 21, Coldwell Banker, and Sotheby's International Realty.
Realogy is the issuer of the Senior Toggle Notes.
B.

Facts

Realogy is one of the four companies that resulted from the break-up
of Cendant Corporation in 2006. Realogy was a publicly traded corporation
from the time it was spun-off by Cendant in 2006 until it was taken private
by an affiliate of Apollo Management, L.P. (collectively with its affiliates,
"Apollo") in April 2007, during the height of the private equity boom.
In order to provide the large amount of debt financing necessary to
complete Apollo's acquisition of Realogy, Realogy issued a number of debt
instruments. Senior-most in its capital structure is a senior secured facility
consisting of a $3.17 billion term loan facility ("Term B Loans") and a $750
million revolving loan and letter of credit facility, both pursuant to the Credit
Agreement dated as of April 10, 2007 (the "Credit Agreement"), among,
interalia, Realogy, JPMorgan Chase Bank, N.A. ("JPM") as administrative
agent for the lenders, and the various lenders to whom JPM syndicated the
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loans (the "Lenders"). The Credit Agreement obligations are secured by a
first lien on substantially all of the assets of Realogy. In addition to the
Term B and revolving loan facilities, the Credit Agreement also provides for
an "accordion" feature which allows Realogy to issue up to $650 million in
additional term loans (the "Other Term Loans").' These Other Term Loans
may be issued on either the same terms as the Term B Loans under the
Credit Agreement or on such other alternative terms as JPM should deem
satisfactory.
Concurrently with and in addition to the Credit Agreement indebtedness, Realogy issued several classes of notes. Senior among these note
issues are the $1.7 billion principal value of 10.50% Senior Notes due 2014
(the "Senior Cash Notes") and the $582 million 2 principal value of the
aforementioned Senior Toggle Notes (collectively the "Senior Notes"). The
Senior Cash Notes require cash payment of interest on a semi-annual basis.
The Senior Toggle Notes allow the semi-annual interest payments to be paidin-kind ("PIK") with additional Senior Toggle Notes, effectively allowing
Realogy the flexibility to capitalize a portion of its interest expenses if it so
chooses. The Senior Notes rank paripassuto the Credit Agreement indebtedness but are unsecured. Realogy also issued $875 million principal value
of 12.375% Senior Subordinated Notes due 2015 (the "Senior Subordinated
Notes"), which are subordinated in right of payment to the Senior Notes and
the Credit Agreement indebtedness. Like the Senior Cash Notes, the Senior
Subordinated Notes require semi-annual cash payment of interest and are
unsecured. Both the Credit Agreement and the trust indentures governing the
various notes contain negative covenants regarding the use of funds for the
early redemption or refinancing of indebtedness.
Like the rest of the residential real estate industry, Realogy has fallen
on hard times since the closing of its LBO. As evidence of the market's evaluation of Realogy's diminished prospects to pay back its debt, the Senior
Cash Notes presently trade at just below 18 cents on the dollar, the Senior
Toggle Notes at approximately 13 cents on the dollar, and the Senior Subordinated Notes at just below 12 cents on the dollar. All of the notes are
presently rated C by the various debt rating agencies.
On November 13, 2008, Realogy issued a press release announcing
the terms and conditions of a proposed debt refinancing. According to the

1

Unlike the Term B and revolving loans, which the syndicated lenders are committed to
fund under the Credit Agreement, the Other Term Loans place no obligations to fund on the
syndicated lenders. Instead, the Credit Agreement anticipates soliciting new lenders to participate in

the Other2 Term Loans.

Realogy initially issued $550 million of Senior Toggle Notes, but elected to capitalize its
October 2008 interest payment. Realogy Corp., Current Report (Form 8-K) (Dec. 2, 2008).
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terms of the offer (as finally amended), eligible noteholders 3 are invited to
participate as lenders under a new $500 million term lending facility. The
term lending facility would consist of Term C and Term D Loans under the
Other Term Loans accordion feature of the Credit Agreement, and would be
secured by a second lien on substantially all of the assets of Realogy.
Instead of funding these term loans with cash, the participating noteholders
would fund their obligations under the new term loans with the delivery of
existing notes, with priority given to commitments funded with certain
classes of notes. In order of priority, for each $100,000 in term loan commitment, holders of:
(1) Senior Subordinated Notes would be required to deliver
$277,477.484 in principal value of Senior Subordinated
Notes, up to an aggregate value of all term loan commitments
funded by Senior Subordinated Notes of $125 million;
(2) Senior Cash Notes would be required to deliver $198,709.685
in principal value of Senior Cash Notes, up to an aggregate
value of all term loan commitments funded by Senior Cash
Notes equal to the difference between $500 million and the
aggregate value of term loan commitments accepted from
holders of the Senior Subordinated Notes;
(3) Senior Toggle Notes would be required to deliver
$212,030.086 in principal value of Senior Toggle Notes, up
to an aggregate value of the lesser of(a) $175 million and (b)
the difference between $500 million and the aggregate value
of term loan commitment accepted from holders of the Senior
Subordinated Notes and Senior Cash Notes combined.7

3

Because of the nature of the refinancing indebtedness, participants must be eligible
qualified4 institutional buyers pursuant to Rule 144A under the Securities Act of 1933.
Implying a principal value exchange rate of approximately 36 cents on the dollar.
5
Implying a principal value exchange rate of approximately 50 cents on the dollar.
6
Implying a principal value exchange rate of approximately 47 cents on the dollar.
7
See Realogy Corp., Current Report (Form 8-K), at 2 (Dec. 8, 2008); Realogy Confidential
Information Memorandum for Up To $500,000,000 Second Lien Incremental Term Loans. While
Senior Subordinated Notes and Senior Cash Notes are invited to make commitments for Term C
Loans, the Senior Toggle Notes are instead invited to make commitments for Term D Loans. Unlike
the Term C Loans, Term D Loans have a PIK feature that preserves Realogy's ability to capitalize
interest under the Senior Toggle Notes. It is anticipated that commitments funded by the Senior
Subordinated Notes and the Senior Cash Notes will exhaust the $500 million maximum
commitment. Thus, although the Toggle Noteholders are nominally invited to participate in the
transaction, it is possible that no commitments funded by Senior Toggle Notes will be accepted by
Realogy. The plaintiff also notes that Apollo owns approximately $69 million in Senior Subordinated Notes, and has indicated its intention to participate in the exchange to the maximum extent
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Thus, the new term loans would be paripassuto the existing indebtedness
under the Credit Agreement as well as the Senior Notes. Unlike the Senior
Notes however, the new term loans would be secured debt. This security
would give the holders of the new term loans an effectively higher priority in
any potential bankruptcy proceeding than any of the Senior Notes or the
Senior Subordinated Notes.
The invitations to participate will expire, unless extended by Realogy,
at midnight New York City time on December 19, 2008.8 Realogy expects
the transaction to close on December 23, 2008. 9
On November 24, 2008, counsel for the majority of the Senior Toggle
Noteholders demanded in writing that Realogy confirm that it would terminate the proposed exchange transaction, citing inter alia, allegations of
certain covenant breaches of the indenture governing the Senior Toggle
Notes (the "Indenture").' Realogy replied on November 25, 2008 that it
intended to proceed with the transaction. Later that day, Realogy filed a
Current Report with the Securities and Exchange Commission (the "SEC")
confirming that intention and its rejection of the noteholders' position.11
On November 26, 2008, the Trustee similarly demanded that Realogy
cure certain alleged anticipated failures to comply with the terms of the
Indenture and that Realogy immediately terminate the proposed exchange
transaction. Included in the Trustee's grounds for this demand was the claim
that the exchange transaction would constitute a breach of Section 4.12 of
the Indenture.
C.

Procedural History

The Trustee and High River filed the complaint against Realogy in
this court on November 26, 2008. Counts I and II, brought by the Trustee,
seek declaratoryjudgment that consummation of the transaction without the
granting of certain liens to the Senior Toggle Notes would constitute a
breach of Section 4.12 of the Indenture. Counts III and IV, brought by High
River, involve allegations that the exchange transaction if consummated
would constitute a fraudulent transfer on the part of Realogy, and are not
presently before the court.
On December 1, 2008, the plaintiffs filed a motion to expedite.
During a telephonic conference that afternoon, the parties informed the court
possible.

8

See Realogy Corp., Current Report (Form 8-K), at 2 (Dec. 8, 2008).

9

M.

l°Realogy Corp., Indenture for 11.00%/I 1.75% Senior Toggle Notes due 2014 (Form S-4,
Ex. 4.5) (Dec. 18, 2007).
11Realogy Corp., Current Report (Form 8-K) (Nov. 25, 2008).
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that the plaintiffs' motion to expedite was unopposed and proposed that
cross-motions for summary judgment on Counts I and II be heard in an
12
expedited manner. The parties also agreed to stay Counts Ill and IV.
Realogy timely filed its answer to Counts I and II of the complaint on
December 8, 2008. The parties submitted opening briefs on their crossmotions for summary judgment on December 9, 2008 and answering briefs
on December 14, 2008. A hearing was held on December 15, 2008.
II.
The legal standard for cross-motions for summary judgment is well
settled. To prevail, each moving party must show that there is "no genuine
issue as to any material fact" and that each party is "entitled to judgment as a
matter of law."' 13 Where the parties have filed cross-motions for summary
judgment and neither party has argued that there is an issue of material fact,
the motions are deemed to be a stipulation for a decision based on the
submitted record. 14 However, even when presented with cross-motions for
summary judgment, a court must deny summary judgment if a material
factual dispute exists.' 5
In deciding a motion for summary judgment, the court must view the
facts in the light most favorable to the nonmoving party. 16 The moving party
bears the burden of demonstrating that there is no material question of fact.17
"A party opposing summary judgment, however, may not merely deny the
factual allegations adduced by the movant."' 8 "If the movant puts in the
record facts which, if undenied, entitle him to summary judgment, the
burden shifts to the defending party to dispute the facts by affidavit or proof
of similar weight."1 9 Summary judgment will not be granted when the
record reasonably indicates that a material fact is in dispute or "if it seems

12

Because High River lacks standing on Counts I and 11,
it has not appeared via counsel with

respect to the present cross-motions for summary judgment.
' 3Ct. Ch. R. 56(c); see alsoAcro Extrusion Corp. v. Cunningham, 810 A.2d 345, 347 (Del.
2002); Williams
v. Geier, 671 A.2d 1368, 1375 (Del. 1996).
14
Ct. Ch. R. 56(h).
5
' Fascianav. Elec. Data Sys. Corp., 829 A.2d 160, 166-67 (Del. Ch.2003) (citingEmpire
ofAm. Relocation
Servs., Inc. v. Commercial Credit Co., 551 A.2d 433, 435 (Del. 1988)).
6
1 Tanzer v. Int'l Gen. Indus., Inc., 402 A.2d 382, 385 (Del. Ch. 1979) (citing Judah
v.
Delaware
Trust Co., 378 A.2d 624, 632 (Del. 1977)).
7
1

Id.

8

' Tanzer, 402 A.2d at 385.

191d.
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desirable to inquire more thoroughly into
the facts in order to clarify the
20
application of law to the circumstances.,
HI.
The Trustee makes a number of arguments as to why the proposed
exchange transaction violates the Indenture. All of the Trustee's arguments,
however, boil down to variants of the same proposition: the proposed
transaction violates the Credit Agreement. Section 4.12 of the Indenture
restricts Realogy's right to grant or suffer the existence of liens. 2' To the
extent that liens are created in favor of indebtedness which is paripassuto
the Senior Toggle Notes, the Senior Toggle Notes must be granted equal and
ratable liens. To the extent that liens are created in favor of indebtedness
which is subordinated to the Senior Toggle Notes, the Senior Toggle Notes
must be granted liens senior to the liens supporting the subordinated
indebtedness. Neither of these restrictions apply, however, if the created
liens qualify as Permitted Liens under the Indenture. The definition of Permitted Liens in the Indenture, under subsection (6)(B), includes liens created
pursuant to the Credit Agreement. 2 This much is undisputed between the
parties.

20

Ebersole v. Lowengrub, 180 A.2d 467, 470 (Del. 1962).

21

Section 4.12 of the Indenture reads:

The Issuer shall not, and shall not permit any of the Restricted Subsidiaries to, directly or
indirectly, create, Incur or suffer to exist any Lien on any asset or property of the Issuer or
such Restricted Subsidiary securing Indebtedness unless the Notes or, in respect of Liens on
any asset or property of a Restricted Subsidiary, any Note Guarantee of such Restricted
Subsidiary, are equally and ratably secured with (or on a senior basis to, in the case of
obligations subordinated in right of payment to the Notes or the Note Guarantees, as the
case may be) the obligations so secured until such time as such obligations are no longer
secured by a Lien. The preceding sentence shall not require the Issuer or any Restricted
Subsidiary to secure the Notes if the Lien consists of a Permitted Lien. Any Lien that is
granted to secure the Notes or such Note Guarantee under this Section 4.12 shall be
automatically released and discharged at the same time as the release of the Lien that gave
rise
to the obligation to secure the Notes or such Note Guarantee under Section 4.12.
22
The defmition of Permitted Lien under the Indenture reads, in pertinent part:
"Permitted Lien" means, with respect to any Person:
(6)
(B) Liens securing an aggregate principal amount of Senior Pai Passu Indebtedness
not to exceed the aggregate amount of Senior Pari Passu Indebtedness permitted to
be Incurred pursuant to clauses (1) and (24) of Section 4.09(b).
Section 4.09 of the Indenture reads, in pertinent part:
(a)
(1) The Issuer shall not, and shall not permit any of the Restricted Subsidiaries to,
directly or indirectly, Incur any Indebtedness (including Acquired Indebtedness) or
issue any shares of Disqualified Stock ....
(b)
The limitations set forth in Section 4.09(a) hereof shall not apply to:
(1)
the Incurrence by the Issuer or the Restricted Subsidiaries of Indebtedness
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The dispute here is whether or not the proposed exchange transaction
is permitted by the Credit Agreement. If it is not, the Trustee argues, it
cannot be incurred "under the Credit Agreement. 2 3 If it cannot be incurred
"under the Credit Agreement," it cannot be a Permitted Lien.24 If it is not a
Permitted Lien, then failing to provide the appropriate equal and ratable or
senior liens to the Senior Toggle Notes is a breach of Section 4.12. The
Trustee asserts that the proposed exchange transaction is not permitted under
the Credit Agreement, and therefore the transaction, if consummated, would
result in a breach of Section 4.12 of the Indenture. Realogy counters that in
fact the transaction is permitted under the Credit Agreement, and therefore
the liens securing the Second Lien Term Loans constitute Permitted Liens
under the Indenture. As a result, Realogy argues, no breach of Section 4.12
of the Indenture will occur. Because the Credit Agreement is simply a
contract between Realogy, the Lenders, and JPM as administrative agent,
this is simply an exercise in contract interpretation.
Both the Credit Agreement and the Indenture are to be construed
under New York law, pursuant to choice of law provisions contained in each
document.26 "Under New York law, as in Delaware, the construction and
interpretation of an unambiguous written contract is an issue of law within
the province of the court. 2 7 "Included in this initial interpretation is the
28
threshold question of whether the terms of the contract are ambiguous.
"Contractual language whose meaning is otherwise plain is not ambiguous
merely because the parties urge different interpretations in the litigation. 29
under the Credit Agreement and the issuance and creation of letters of
credit and bankers' acceptances thereunder (with letters of credit and
bankers' acceptances being deemed to have a principal amount equal to the
face amount thereof) up to an aggregate principal amount of $3,250.0
million at any one time outstanding, less all principal repayments of
Indebtedness Incurred under this clause (1) with the Net Proceeds ofAsset
Sales utilized in accordance with Section 4. 10(b)(1)(a) that permanently
reduces the commitments thereunder ....
23
Indenture § 4.09(b)(1).
24
See Indenture § 1.01, at 27; Indenture § 4.09(b)(1). This assumes, as both parties agree,
that none of the other exceptions under the definition of Permitted Liens in the Indenture could be
applied to the transaction.
25Cf Sharon Steel Corp. v. Chase Manhattan Bank, N.A., 691 F.2d 1039, 1049 (2d Cir.
1982) (stating that under New York law, "[i]nterpretation of indenture provisions is a matter of basic

contract 26
law").

See Credit Agreement § 10.07; Indenture § 12.08.
Law Debenture Trust Co. v. Petrohawk Energy Corp., 2007 WL 2248150, at *5 (Del.
Ch.), affd mern., 947 A.2d 1121 (Del. 2008); see also K Bell & Assocs., Inc. v. Lloyd's Underwriters, 97
28 F.3d 632, 637 (2d Cir. 1996).
Alexander & Alexander Servs. v. These Certain Underwritersat Lloyd's, London, 136
F.3d 82, 2986 (2d Cir. 1998).
FirstLincoln Holdings, Inc. v. EquitableLife Assurance Society, 164 F. Supp. 2d 383,
393 (S.D.N.Y. 2001) (citing US. Trust Co. of New York v. Jenner, 168 F.3d 630, 632 (2d Cir.
27
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"Contract language is unambiguous if it has 'a definite and precise meaning,
unattended by danger of misconception in the purport of the [contract] itself,
and concerning which there is no reasonable basis for a difference of
opinion."' 30 "Where the [contract's] language is free from ambiguity, its
meaning may be determined as a matter of law on the basis of the writing
alone without resort to extrinsic evidence."'0' Thus, summaryjudgment is an
appropriate process for the enforcement of unambiguous contracts because
there are no material disputes of fact for the court to resolve.32
"In interpreting contract language, New York contract law instructs
and phrases employed their plain and
courts ordinarily to give the words
3
0
meanings.
commonly-accepted
The parties' rights under an unambiguous contract should be
fathomed from the terms expressed in the instrument itself
rather than from extrinsic evidence as to terms that were not
expressed or judicial views as to what terms might be preferable. In its efforts to preserve the parties' rights and the
status quo, the court must be careful not to alter the terms of the
agreement. The parties having agreed upon their own terms
and must not
and conditions, "the courts cannot change 3them
4
disregarded."
or
violated
be
to
them
permit
The parties agree that the Credit Agreement is unambiguous, although
they disagree in certain key aspects as to its meaning. The Trustee, to whom
the burden of proving that the proposed transaction is not permitted under
the Credit Agreement falls, 35 essentially advances two arguments. 36 First,
the Trustee asserts, because the proposed Second Lien Term Loans are to be
funded with tendered notes and not with cash, the Second Lien Term Loans
cannot qualify as Loans under the Credit Agreement. Second, even if the
Second Lien Term Loans are Loans under the Credit Agreement, those
1999)).

3

law.").

36

°Metro. Life Ins. Co. v. RJR Nabisco, Inc., 906 F.2d 884, 889 (2d Cir. 1990) (quoting
Co. ofN. Am., 413 N.Y.S.2d 352, 355 (App. Div. 1978)).
Breedv.3Ins.
1
Master-Built Constr. Co. v. Thorne, 802 N.Y.S.2d 713, 714 (App. Div. 2005).
32
See Reardon v. Exch. FurnitureStore, 188 A. 704, 707 (Del. 1936)).
33
Petrohawk,2007 WL 2248150, at *6.
34
RJR Nabisco, Inc., 906 F.2d at 889 (some internal citations and quotations omitted)
(quoting35Whiteside v. North American Accident Ins. Co., 93 N.E. 948, 950 (N.Y, 1911)).
Cf.In re Loral space * Commc'ns Inc. Consol. Litig., 2008 WL 4293781, at *35 (Del.
Ch.) ("Indentures are to be read strictly and to the extent they do not expressly restrict the rights of
the issuer, the issuer is left with the freedom to act, subject only to the boundaries of other positive
See Pls.' Opening Br. § II; Pls.' Answering Br. § I.
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Loans would violate the negative covenants contained in Section 6.09 of the
Credit Agreement. Each of these positions will be taken in turn.
IV.
The Trustee urges that the Second Lien Term Loans cannot be Loans
under the Credit Agreement because they are not funded in cash. In support
of its position, the Trustee makes two basic arguments: (1) the plain meaning
of "loan" does not encompass non-cash funded transactions; (2) non-cash
funded loans are in any event not permitted by the terms of the Credit
Agreement.
A.

Does "Loan" Necessarily Imply Cash Funding?

Realogy purports that the new Second Lien Term Loans will be
created as Other Term Loans pursuant to Section 2.20 of the Credit Agreement.37 "Other Term Loans" is defined in Section 2.20 as "term loans with
pricing and/or amortization terms different from the Term B Loans." The
Trustee argues that the plain meaning of the word "loans" does not permit
for the funding of borrowings other than in cash. Thus, because the borrowings will not be funded with cash, they cannot be Other Term Loans, and
therefore cannot be authorized under Section 2.20.
The court finds this argument uncompelling. The fundamental feature
of a loan is the advancement of some valuable property in exchange for a
promise to repay that advancement.38 Generally the repayment is required to
be in cash, even if the initial value given is not. There are many commercial
examples of loans which are not funded in cash but which are repaid in cash,
such as traditional vendor and seller financing agreements. 39 The fact that

3"Section 2.20 of the Credit Agreement reads, in pertinent part:
(a) The Borrower may, by written notice to the Administrative Agent from time to time,
request Incremental Term Loan Commitments ..., in an amount not to exceed the
Incremental Amount from one or more Incremental Term Lenders... (which may include
any existing Lender) willing to provide such Incremental Term Loans .... in their own
discretion .... Such notice shall set forth ...(iv) in the case of Incremental Term Loan
Commitments, whether such Incremental Term Loan Commitments are to be Term Loan
Commitments or commitments to make term loans with pricing and/or amortization terms
different from the Term B Loans ("Other Term Loans").
38
See In re Renshaw, 222 F.3d 82, 88 (2d Cir. 2000) (interpreting the term loan "according
to its settled meaning under the common law"). Renshaw states, "[tio constitute a loan there must be
(i) a contract, whereby (ii) one party transfers a defined quantity of money, goods, or services, to
another, 39
and (iii) the other party agrees to pay for the sum or items transferred at a later date." Id
The court also notes the existence of"consolidation loans" for student loan indebtedness.
These consolidation loans are often offered by the same lender that made the original loans to the
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loans under credit agreements are typically funded in cash does not mean
that the word "loan" cannot even in that context encompass borrowings
funded otherwise. Moreover, such hyper-technical arguments seem out of
place when made by a non-party to the contract being interpreted.
B.

Does The Credit Aueement Require Loans To Be Funded With
Cash?

The Trustee relies on a number of provisions, taken in the aggregate,
in an attempt to prove that the Credit Agreement does not permit the creation
of loans funded other than with cash. These arguments fundamentally fall
into two categories: (1) arguments based on the use of loan denominations in
terms of amounts of currency; and (2) arguments based on various procedural and ministerial provisions.
1.

Arguments Based On Currency Terms

The Trustee points out that the Credit Agreement frequently speaks
about loans in terms of quantities of currency, and cites to these provisions
as evidence that only cash loans are permitted. First, the Trustee points out,
Section 2.0 1(d) requires lenders to make Incremental Term Loans (which
includes Other Term Loans) "in an aggregate principal amount not to exceed
its Incremental Term Loan Commitment." "Principal," the Trustee says,
refers to the amount of money that Realogy will receive in the borrowing.
The Trustee then points to Section 2.20(a)(ii) as evidence that the Incremental Term Loan Commitment is denominated in dollars. 40 Thus, the
Trustee says, "[n]one of these word4 1choices makes any sense except with
reference to loans funded by cash.",
The court is unconvinced. The use of the term "principal," denominated in dollars, still has an obvious meaning with respect to the Second
Lien Term Loans. It is the amount that Realogy will be required to repay to
the Incremental Term Lenders upon maturation of the Second Lien Term
Loans. This is no different than any other term loan, whether originally
funded in cash or other valuable consideration. Similarly, the reasoning for
student borrower. Thus a lender funds the new consolidation loan by tendering all of the borrower's
earlier incurred promissory notes. The lender then takes back from the borrower a new promissory
note evidencing the aggregate indebtedness. This new promissory note often contains materially
different terms than the original notes.
4°Section 2.20(a)(ii) states "the aggregate amount of all Incremental Term Loan
Commitments and Incremental Revolving Facility Commitments, when taken together with all other
Incremental
4 1 Commitments, shall not exceed $650.0 million in the aggregate ......
Pls.' Answering Br. 10.
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denominating the Incremental Term Loan Commitments in dollars is
applicable to term loans regardless of their means of funding. The Incremental Term Loan Commitment of an Incremental Term Lender indicates
the maximum value he will be required to deliver under his commitment.
He may be asked to fund in cash, or in notes, or otherwise. But he can be
assured that he will not be asked to deliver consideration of value any greater
than the dollar value of his Incremental Term Loan Commitment.
The Trustee also focuses briefly on the use in Section 2.20 of the
Credit Agreement of certain terms which it argues are indicative of the
requirement that funding be in cash. In reference to the Incremental Term
Loans, Section 2.20 in various places refers to lenders "mak[ing] term loans"
or "provid[ing] loans" in an "amount" specified by Realogy. 42 For the the

same reasons set forth above, these are uncompelling arguments.
The Trustee lastly points to the reference to the "application of the
proceeds" of incremental loans in Section 2.20, arguing that this is likewise
proof of the necessity of funding the loans in cash.43 Reading the clause
which refers to "proceeds" in context obviates the need for such an
interpretation. Section 2.20(c)(iii) requires that at the time new loans are
made Realogy be in compliance, on a pro forma basis, with certain financial
performance covenants after giving effect to the loans made and the
application of the proceeds from those loans. 44 In the case of the Second
Lien Term Loans, the application of the proceeds would mean the
cancellation of the prior indebtedness evidenced by the surrendered notes.
This would result in a decrease in both the unsecured debt of Realogy and
the annual interest expense of Realogy. This decrease could be a key factor
in determining whether Realogy would conform with its financial
performance covenants under the Credit Agreement after giving effect to the
new term loans. The reference to the "application of proceeds" in Section
2.20(c)(iii) is therefore just as vital in the note-funded loan context as in the
cash-funded one.

42

See Pls.' Answering Br. 12.

"Section 2.20(c)(iii) of the Credit Agreement states:
[T]he Borrower shall be in Pro Forma Compliance after giving effect to such
Incremental Term Loan Commitment and/or Incremental Revolving Facility
Commitments, the Loans to be made thereunder and the application of the
proceeds therefrom as if made and applied on such date.

2009]
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Arguments Based On Procedural And Ministerial Terms

The Trustee points to certain procedural and administrative provisions
of the Credit Agreement as evidence that only cash-funded loans are
permitted. Section 2.03, entitled "Requests for Borrowings," requires that as
part of the required notice of a borrowing request, Realogy "shall specify...
the location and number of the Borrower's account to which funds are to be
disbursed." 45 Because, the Trustee argues, Section 2.03 states that Realogy
"shall specify" bank account information in borrowing requests, it must be
that all loans are required to be funded in cash. "Otherwise," the Trustee
seemingly asks, "why require the bank account?"
The Trustee makes too much of this provision. The purpose of Section 2.03 is to specify the process for initiating a loan. In a typical borrowing under the Credit Agreement, the new loan will be funded in cash. It will
therefore of course be necessary for JPM as the administrative agent to
disburse the funds to Realogy. In order to facilitate this process, the borrowing request procedure thus "requires" an account into which funds are to be
disbursed. It proves too much, however, to read this as permitting only
transactions in which a disbursal account would be necessary. Such a
requirement would prohibit transactions explicitly anticipated and authorized
by the very same section of the Credit Agreement. Section 2.03 permits
Realogy to request a new revolving loan in order to fund an obligation to
reimburse a letter of credit disbursement. 46 The creation of such a loan
requires no disbursement of funds. Rather, the loan is created in consideration of the extinguishment of Realogy's obligation to reimburse the Lenders
for funding under a letter of credit drawn on the credit facility. Thus, if
Section 2.03 were read to prohibit transactions that did not require the
disbursal of cash to bank accounts, a nonsensical result would occur. Under
that interpretation, the Credit Agreement would, in Section 2.03, specify the
45

See Credit Agreement § 2.03(vi).
46Section 2.03 of the Credit Agreement requires that "any such notice of an ABR Revolving

Facility Borrowing to finance the reimbursement of an L/C Disbursement as contemplated by
Section 2.05(e) may be given not later than 10:00 a.m., Local Time, on the date of the proposed
Borrowing." Section 2.05(e)(i) reads, in pertinent part:
If the applicable Issuing Bank shall make any L/C Disbursement in respect of a Letter of
Credit, the Borrower shall reimburse such L/C Disbursement by paying to the
Administrative Agent an amount equal to such L/C Disbursement in Dollars. .. ;prod
that, in the case of any L/C Disbursement made in Dollars, the Borrower may, subject to the
conditions to borrowing set forth herein, request in accordance with Section 2.03 or 2.04
that such payment be financed with an ABR Revolving Facility Borrowing... in an
equivalent amount and, to the extent so financed, the Borrower's obligation to make such
payment shall be discharged and replaced by the resulting ABR Resolving Facility
Borrowing ....
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rules for initiating the revolver draw to fund the letter of credit repayment
obligation, then go on to forbid that same transaction. This cannot possibly
be right. The better reading is that Section 2.03 places procedural requirements on the initiation of borrowings, and not substantive requirements on
the form of the borrowing transaction.
The Trustee makes similar arguments with respect to Section 2.06 of
the Credit
Agreement. 47 For the same reasons, these arguments cannot pre48
vail.

47

See Pls.' Answering Br. 10. Section 2.06(a) of the Credit Agreement states, in pertinent

part:
Each Lender shall make each Loan to be made by it hereunder on the proposed date thereof
by wire transfer of immediately available funds by 12:00 noon, Local Time, to the account
of the Administrative Agent most recently designated by it for such purpose by notice to the
Lenders .... The Administrative Agent will make such Loans available to the Borrower by
promptly crediting the amounts so received, in like funds, to an account of the Borrower as
specified in the Borrowing Request; provided, that ABR Revolving Loans ... made to
finance the reimbursement of a L/C Disbursement and reimbursements as provided in
Section 2.05(e) shall be remitted by the Administrative Agent by the Administrative Agent
to the applicable Issuing Bank.
48The court finds the Trustee's argument that the Credit Agreement forbids the proposed
transaction because it is not funded in cash unconvincing for another reason as well. The Trustee
does not appear to dispute that (at least in the absence of the restriction in Section 6.09 discussed
below) the proposed refinancing would be permissible if the Second Lien Term Loans were funded
in cash. Thus, for example, the noteholders could hypothetically be invited to commit to fund (in
cash) Incremental Term Loans under the Credit Agreement. In order to participate as Incremental
Term Lenders, the noteholders would also have to tender their notes for redemption at an announced
price. (Specifically, the noteholders would be required to tender their notes for redemption at the
price implied by the present exchange offer. See supra, I.B. notes 4-6 and accompanying text.)
Noteholders would only be allowed to offer commitments up to the exchange value of the notes they
were tendering.
On the closing date, the participating noteholders would then wire their commitments to
JPM, who would in turn wire the aggregate amount to Realogy. Realogy would then wire the whole
thing back to JPM Securities. JPM Securities, acting as dealer-manager, would use the wired funds
to take up the tendered notes, delivering the funds to the tendering noteholders. Of course, these
would be the same parties as the Incremental Term Lenders. Moreover, each lender would receive
the exact amount of cash they had remitted at the beginning of this Rube Goldberg-esque
hypothetical transaction.
The entire transfer of money from the lenders, to JPM, to Realogy, to a JPM affiliate, and
back to the lenders, would have, taken as a whole, no economic reality whatsoever. The final state
of affairs, meanwhile, would be identical to that of the actual proposed transaction. The tendered
notes would be cancelled, and in their place the Incremental Term Lenders would now hold new
Second Lien Term Loans. Thus, in the Trustee's view, the actual proposed transaction, while far
simpler and more efficient, would be prohibited. Meanwhile, the economically equivalent hypothetical transaction, with all its unnecessary complication, would be permitted. It strikes the court as
less than commercially reasonable that the parties to the Credit Agreement would have intended such
a result, at least in the absence of more explicit language requiring it. It only tends to fuel the courtes
skepticism that it is a non-party to the Credit Agreement that urges this absurdist conclusion, purely
for its own benefit.
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V.

The Trustee also urges that the proposed transaction is prohibited by
the negative covenants contained in Section 6.09 of the Credit Agreement.
Specifically, the Trustee argues, the refinancing of the Senior Notes with the
Second Lien Term Loans does not constitute Permitted Refinancing Indebtedness under the Credit Agreement. 49 Thus, the Trustee argues, the
proposed exchange transaction for the Senior Notes is prohibited by Section
6.09(b)(i). Because the language of the Credit Agreement is more than a
little complex, a short overview is in order.
Article VI of the Credit Agreement contains a series of negative
covenants which restrict Realogy's ability to take certain actions. 50 Section
6.09(b) addresses limitations on Realogy's right to make payments on the
"Notes," which is a defined term encompassing both the Senior Notes and
the Senior Subordinated Notes. Unless a specific exception exists, Section
6.09(b)(i) flatly prohibits any payment of principal or interest, or any
distribution of property in redemption or exchange for the Notes. 5 1 The key

49

Both parties agree that as to the Senior Subordinated Notes, the proposed exchange
cannot, and need not, meet the requirements for Permitted Financing Indebtedness. This is because
only $125 million of Second Lien Term Loans will be offered in exchange for Senior Subordinated
Notes. This allows the proposed exchange transaction for the Senior Subordinated Notes to fit
within the $150 million basket in Section 6.09(b)(i)(F). See infra, note 51.
5The preamble to Article VI states, in pertinent part:
The Borrower covenants and agrees with each lender that, so long as this Agreement shall
remain in effect .... unless the Required Lenders shall otherwise consent in writing, the
Borrower will not, and will not permit any of the Material Subsidiaries to:
Each section of Article VI is then devoted to a specific category of prohibited activity. The sections
generally begin with a broad prohibition, which is then followed by a series of exceptions.
51
Section 6.09(b)(i) of the Credit Agreement reads, in pertinent part:
[Realogy covenants not to] [m]ake, or agree to pay or make, directly or indirectly, any
payment or other distribution (whether in cash, securities or other property) of or in respect
of principal or of interest on Indebtedness outstanding under the Notes or any Permitted
Refinancing Indebtedness in respect thereof... ("Junior Financing"), or any payment or
other distribution (whether in cash, securities or other property), including any sinking fund
or similar deposit, on account of the purchase, redemption, retirement, acquisition,
cancellation or termination in respect of any Junior Financing except for
(A)
Refimancings permitted by Section 6.0 1(1), (r), or (v),
(B)
payments of regularly scheduled interest, and, to the extent this
Agreement is then in effect, principal on the scheduled maturity date of
any Junior Financing,
(F)

so long as no Default or Event of Default has occurred and is continuing
or would result therefrom and after giving effect to such payment or
distribution the Borrower would be in Pro Forma Compliance, payments
or distributions in respect of Junior Financings prior to their scheduled
maturity made, in an aggregate amount, not to exceed ... (x) $150
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provision at issue here is found in Section 6.09(b)(i)(A), which excepts
refinancings permitted by Section 6.01 (1).
Section 6.01 contains a general prohibition against the incurrence of
new indebtedness by Realogy, subject to a litany of exceptions. Section
6.01(1) enables Realogy to initially incur the debt under the Senior and
Senior Subordinated Notes. It also permits Realogy to incur Permitted Refinancing Indebtedness in order to refinance the Senior and Senior Subordinated Notes.52
Permitted Refinancing Indebtedness is defined, subject to a number of
significant restrictions, to be any indebtedness issued in exchange for, or the
net proceeds of which are used to refinance, the indebtedness being
refinanced. 53 The parties do not dispute the proposed transaction's conformance with the majority of those restrictions. The restriction at issue is contained in subpart (d) of the definition.54
Subpart (d) contains an admittedly strange structure. It begins by
flatly prohibiting the granting of greater security to the Permitted Refinancing Indebtedness than the indebtedness being refinanced had. It then
contains a notable proviso. Subpart (d)(ii) provides that "other guarantees

million ....
Section 6.01 (1)
of the Credit Agreement provides, in pertinent part:
[Realogy shall not incur, create, assume or permit to exist any Indebtedness, except:]
(1)
Indebtedness of the Borrower pursuant to (i) the Senior Unsecured Notes
in an aggregate principal amount that is not in excess of $2,250.0 million
(plus any interest paid by increases to principal), (ii) the Senior Subordinated Notes in an aggregate principal amount that is not in excess of
$900.0 million, and (iii) any Permitted Refinancing Indebtedness incurred
to Refinance such Indebtedness.
53
Section 1.01 of the Credit Agreement defines Permitted Refinancing Indebtedness to
mean, in pertinent part:
"Permitted Refinancing Indebtedness" shall mean any Indebtedness issued in exchange for,
or the net proceeds of which are used to extend, refinance, renew, replace, defease or refund
(collectively, to "Refinance"), the Indebtedness being Refinanced (or previous refinancings
thereof constituting Permitted Refinancing Indebtedness); provided that ... (d) no
Permitted Refinancing Indebtedness shall have different obligors, or greater guarantees or
security, than the Indebtedness being Refinanced; (provided that (i) Indebtedness (other
than the Notes) (A) of any Loan Party may be Refinanced to add or substitute as an obligor
another Loan Party that is reasonably satisfactory to the Administrative Agent and (B) of
any Subsidiary that is not a Loan Party may be Refinanced to add or substitute as an obligor
another Subsidiary that is not a Loan Party and is reasonably satisfactory to the
administrative Agent and (ii) other guarantees and security may be added to the extent then
permitted under Article V) ....
54
Although the Trustee asserts that the proposed transaction also fails to comply with
subpart (e) of the definition of Permitted Refinancing Indebtedness, this argument lacks any merit
whatsoever. On its face, subpart (e) only applies "if the Indebtedness being Refinanced is secured
by any collateral ...." The refinanced indebtedness at issue here is the Senior Notes, which are
unsecured. Thus subpart (e) cannot be applicable to the present transaction.
52
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and security may be added to the extent then permitted under Article VI
...." It is the meaning of this proviso which the parties dispute.

It is clear that absent the proviso in subpart (d)(ii), the proposed
exchange transaction would as presently structured be prohibited. The proposed Second Lien Term Loans are secured. The Senior Notes are unsecured. The refinancing indebtedness would thus have greater security than
the indebtedness being refinanced.
But what then of subpart (d)(ii)? Realogy argues that it means that,
notwithstanding the prohibition in the initial part of subpart (d), if the
security interest being granted is permitted by the negative covenants of
Article VI, it may be added to the refinancing indebtedness. Realogy then
points to Section 6.02(b), which permits the creation of liens under the Loan
Documents, which includes the Credit Agreement. Since Article VI permits
the creation of liens under the Credit Agreement, Realogy argues, those liens
may be "added" to the Permitted Refinancing Indebtedness over and above
the security to which the refinanced indebtedness was entitled, by virtue of
subpart (d)(ii).
The Trustee responds that such an interpretation of subpart (d)(ii)
would make (d)(ii) the exception that swallows the rule of subpart (d).
Because any transaction would ultimately be required to meet the restrictions
contained in Article VI, the existence or non-existence of subpart (d) would
have no effect on the ability of Realogy to lien up refinancing indebtedness.
In other words, with respect to the granting of security interests to Permitted
Refinancing Indebtedness, subpart (d) as to the definition of that term would
be mere surplusage. The Trustee argues that because interpretations of an
unambiguous contract that render provisions meaningless are disfavored
under the law,55 that this interpretation is wrong. 6
Instead, the Trustee urges, subpart (d)(ii) means that to the extent that
the indebtedness being refinanced could then be liened up in accordance
with Article VI, the corresponding Permitted Refinancing Indebtedness

5"See, e.g., Whitebox Convertible ArbitragePartners,L.P. v. IVAX Corp., 482 F.3d 1018,
1021-22 56(8th Cir. 2007) (applying New York law to a trust indenture).
The Trustee also makes a gratuitous argument that if the Credit Agreement meant sections
other than 6.01(1), (r), or (v) to act as exceptions to Section 6.09(b)(i), it would have explicitly listed
them along with sections 6.01(1), (r) and (v) in Section 6.09(b)(i)(A). This argument is wrong for
two reasons. First, even under Realogy's interpretation, none of the provisions of Article VI become
additional exceptions to Section 6.09(b)(i). Although subpart (d)(ii) may eviscerate the restrictions
on the adding of security contained in the beginning of subpart (d), the other restrictions on
Permitted Refinancing Indebtedness contained in subparts (a) through (c) and (e) would remain
unaffected. Second, as a practical matter, if every indirect reference to a provision in the Credit
Agreement were expanded out, it would turn the document from difficult to read into impossible to
read.
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would likewise be allowed to be liened up. Thus, for example, certain unsecured notes might be permitted to be granted security under certain conditions. To the extent those conditional rights had vested, such security
could be added when refinancing those notes.
The Trustee's interpretation is the better one. It renders all of subpart
(d) meaningful, without turning any of it into apparent surplusage. The
alternative interpretation would allow a mere proviso clause to entirely sap
the vitality of what would otherwise be a significant restriction.
There is no right in the Senior Notes to additional security, nor is there
any provision in Section 6.02 that would permit it. As a result, the refinancing of the Senior Notes with Second Lien Term Loans does not qualify
as Permitted Refinancing Indebtedness. The exception in Section 6.01(1) to
the general prohibition under Section 6.09(b)(i) of the Credit Agreement
therefore does not apply. Lacking any other applicable exception under
Section 6.09(b)(i), the Second Lien Term Loans (and the liens supporting
them) are prohibited under Section 6.09 of the Credit Agreement. The
Second Lien Term Loans therefore cannot constitute indebtedness "under the
Credit Agreement., 57 As such, the liens supporting the Second Lien Term
Loans do not constitute Permitted Liens under subsection (6)(B) of the
definition of Permitted Liens in the Indenture. The defendant can point to
no other provision of the definition of Permitted Liens to require a different
outcome. The creation of these liens is therefore not exempted from the
requirements of Section 4.12 of the Indenture. As such, the proposed transaction if consummated will constitute a breach of the Indenture.
Realogy argues that, even if the current terms of the Credit Agreement
do not permit the proposed transaction, by virtue of Section 2.20(b), the
58
Realogy
Credit Agreement is automatically deemed amended to permit it.
further avers, and offers evidence to show that, JPM as administrative agent
has approved and will execute the Incremental Assumption Agreement for
the Second Lien Term Loans.
Realogy's argument reads the words of Section 2.20(b) too selectively.
Section 2.20 of the Credit Agreement reads, in pertinent part:
Each of the parties hereto hereby agrees that, upon the effectiveness of any Incremental Assumption Agreement, this
Agreement shall be amended to the extent (but only to the
extent) necessary to reflect the existence and terms of the Incremental Term Loan Commitments ...evidenced thereby as

§ 4.09(b)(1).
"Indenture
18Def.'s Answering Br. 23.
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provided for in Section 10.08(e). Any such deemed amendment may be memorialized in writing by the Administrative
Agent with the Borrower's Consent (not to be unreasonably
withheld) and furnished to the other parties hereto.
From this alone, the clear import of the language is that execution of the
Incremental Assumption Agreement acts to amend the Credit Agreement to
incorporate the terms of the new Term Loans. This does not mean, however,
that prohibited transactions under the Credit Agreement are transmogrified
into permitted transactions by virtue of engaging in them under the
accordion facility. In case there might be any doubt as to the matter, Section
10.08(e) removes it. Section 10.08(e) reads:
Notwithstanding the foregoing, technical and conforming
modifications to the Loan Documents may be made with the
consent of the Borrower and the Administrative Agent to the
extent necessary to integrate any Incremental Term Loan
Commitments or Incremental Revolving Facility Commitments
on substantially the same basis as the Term Loans or Revolving
Facility Loans, as applicable.
Read together, it is clear that Section 2.20(b) and 10.08(e) only permit
"technical and conforming modifications" to the terms of the Credit Agreement by virtue of the consent of Realogy and the administrative agent alone.
Whatever else a modification that eviscerates a prohibition under the
negative covenants of Article VI may be, it is not "technical and conforming." Section 2.20(b) is thus no help to Realogy's predicament. If Realogy
wishes to engage in the proposed transaction, it would need to obtain
agreement from the required number of its bank lenders to amend or waive
certain provisions of the Credit Agreement.59

59

The court notes the irony contained in the present situation. The Trustee, a non-party to
the Credit Agreement, is suing to enforce a document whose terms are not for the Trustee's benefit.
Moreover, those terms can be amended to remedy the prohibitions the Trustee relies on at any time,
without the consent of the Trustee or the Senior Toggle Noteholders. Thus, as to the Trustee and the
Senior Toggle Noteholders, it is little more than fortunate happenstance that they are able to find a
provision in the Credit Agreement on which to rely to block the proposed transaction. Nevertheless,
the court must construe the agreements as they stand, not as they might be.
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Vi.

For the reasons set forth above, judgment for the plaintiffs is granted
as to Counts I and II. Counsel for the plaintiffs shall submit an order in
conformity with this opinion, on notice, by Monday, December 22, 2008.

BRINCKERHOFF v. TEXAS EASTERN
PRODUCTS PIPELINE CO., LLC
No. 2427-VCL
Court of Chancery of the State of Delaware,New Castle
November 25, 2008
Joseph A. Rosenthal, Esquire, Norman M. Monhait, Esquire, Carmella P.
Keener, Esquire, and P. Bradford deLeeuw, Esquire, of Rosenthal Monhait
& Goddess, P.A., Wilmington, Delaware; Jeffrey H. Squire, Esquire, of
Brager, Wexler & Eagel, P.C., New York, New York; of counsel, and Daniel
L. Carroll, Esquire, and Ingram Yuzek Gainen, of Carroll & Bertolotti, LLP,
New York, New York, of counsel, for plaintiff.
A. Gilchrist Sparks, III, Esquire, William M. Lafferty, Esquire, Thomas W.
Briggs, Jr., Esquire, and William E. Green, Jr., Esquire, of Morris Nichols
Arsht & Tunnell LLP, Wilmington, Delaware, for defendants Enterprise
Products Partners, L.P., Enterprise Products GP, LLC, W. Randall Fowler,
Michael A. Creel, and Richard H. Bachman.
Gregory P. Williams, Esquire, Anne C. Foster, Esquire, and Jennifer J. Veet,
Esquire, of Richards Layton & Finger, P.A., Wilmington, Delaware, for
defendants Richard S. Snell, Michael B. Bracy, Murray H. Hutchison, Jerry
E. Thompson, and Texas Eastern Products Pipeline Company, LLC.
Lawrence C. Ashby, Esquire, Philip Trainer, Jr., Esquire, and Richard L.
Renck, Esquire, of Ashby & Geddes, Wilmington, Delaware, for defendants
Dan L. Duncan and EPCO, Inc.
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Kurt M. Heyman, Esquire, of Proctor & Heyman, LLP, Wilmington,
Delaware, for nominal defendant TEPPCO Partners, LLP.
LAMB, Vice Chancellor
A limited partnership and its related entities move to dismiss the
breach of fiduciary duty claim against certain directors as well as all
disclosure claims in the complaint in this action. As to the fiduciary duty
claim, for the purposes of a motion to dismiss, the court finds the allegation
that "the board of directors" authorized the transactions at issue is sufficient
identification of individual directors serving on the board at that time. As to
the disclosure claims, the court finds that the complaint fails to point to any
material information that was not already in the total mix or cured by the
publication of subsequent proxy materials.
I.
A.

Parties

The plaintiff, Peter Brinckerhoff, is currently and has been an owner
of TEPPCO Partners L.P. units since 1999. He owned 38,400 TEPPCO
units as of the filing of the amended complaint in this case.
TEPPCO, the named nominal defendant in this case, is an oil and gas
master limited partnership organized in Delaware. TEPPCO's units are
traded on the New York Stock Exchange under the ticker symbol "TPP."
The defendants in this case are Texas Eastern Products Pipeline
Company, LLC ("TEPPCO GP"), a Delaware limited liability company and
TEPPCO's general partner; Enterprise Products Partners, L.P., a publicly
traded Delaware limited partnership, whose units are traded on the New
York Stock Exchange under the ticker symbol "EPD;" Enterprise Products
GP, LLC ("Enterprise GP"), a Delaware limited liability company and the
general partner of Enterprise; and EPCO, Inc., a Texas corporation that provides administrative functions for TEPPCO, TEPPCO GP, Enterprise, and
Enterprise GP.
Brinckerhoff also names the following individuals as defendants. Dan
Duncan is the Chairman of EPCO, a director of Enterprise GP, and a manager of both TEPPCO and TEPPCO GP. At the time of the filing of the
amended complaint, Duncan directly or indirectly owned approximately 147
million limited partnership units of Enterprise and approximately 17 million
limited partnership units of TEPPCO. Jerry Thompson, Randall Fowler,
Michael Creel, Richard Bachmann, Richard Snell, Michael Bracy, and
Murray Hutchison (collectively, the "TEPPCO GP directors") all served on
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TEPPCO GP's board of directors on the date of the filing of the original
complaint. Snell, Bracy, and Hutchison were during the relevant time and
currently are members of TEPPCO GP's Audit and Conflicts Committee
("ACC"). Fowler, Creel, and Bachmann (collectively, the "February 2006
directors") served on TEPPCO GP's board of directors from February 2006
until they resigned on December 29, 2006.
B.

Background

On February 24, 2005, Duncan, through entities he controlled,
acquired TEPPCO GP. Thereafter, TEPPCO GP entered into an administrative services agreement (the "ASA") with EPCO, retroactive to the acquisition date, whereby EPCO agreed to perform management, administrative,
and operating functions for TEPPCO. In February 2006, the directors of
TEPPCO GP caused the company to waive a provision of the ASA so that
TEPPCO could have overlapping directors with other entities controlled by
Duncan.
On February 13, 2006, TEPPCO entered into a letter of intent with
Enterprise regarding a 60% expansion of TEPPCO's Jonah Gas Gathering
Company, and on August 1,2006 the parties signed a definitive joint venture
agreement (the "Jonah transaction").' On March 31,2006, TEPPCO sold to
Enterprise its ownership interest in a silica gel natural gas processing plant in
Opal, Wyoming for $38 million (the "Opal transaction").
On April 20, 2006, TEPPCO GP offered to relinquish certain of its
distribution rights2 in exchange for approximately 13 million TEPPCO
limited partnership units and certain amendments to TEPPCO's partnership
agreement (collectively, "the proposals"). 3 The proposed amendments to
TEPPCO's partnership agreement included a reduction in the percentage of
units required to approve conflicted transactions from 66 2/3% to an
absolute majority.
Brinckerhoff filed a complaint on September 18, 2006 as a class
action on behalf of TEPPCO unitholders and derivatively on TEPPCO's
behalf. In his original complaint, Brinckerhoff alleged that the defendants
breached their fiduciary duties by causing TEPPCO to enter into grossly
unfair transactions, including the Jonah and Opal transactions. Brinckerhoff

'The complaint points out that the letter of intent contemplated afinancing joint venture,
while the formal agreement was an ownership joint venture. The complaint also notes that Duncan
attempted2 to purchase Jonah in 2001, but was outbid by TEPPCO.
TEPPCO GP offered to relinquish its right to receive 50% of all of TEPPCO's quarterly
above $0.45 per unit.
distributions
3
TEPPCO GP later increased its demand to 14.1 million units.
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also alleged that the proxy statement issued in connection with TEPPCO's
proposed amendment of its partnership agreement contained insufficient and
misleading disclosures. On October 5, 2006, TEPPCO made public filings
which contained supplemental disclosures and included the complaint as an
exhibit. On November 17, 2006, TEPPCO answered the complaint and on
the same day the other defendants filed motions to dismiss.
On October 26, 2006 and November 30, 2006, the TEPPCO
unitholders met to vote on TEPPCO GP's proposals from April of that year.
Both meetings were adjourned and scheduled to reconvene. After the November 30 meeting, TEPPCO GP filed additional proxy materials consisting
of a one-page letter to the unitholders from TEPPCO GP's President and
CEO, Jerry Thompson, that accompanied a one-page letter from Duncan to
Thompson. Thompson's letter, addressed to the TEPPCO unitholders, cited
some of the benefits of the proposals and urged unitholders to vote in favor
of the proposals. In addition, Thompson's letter directed unitholders to refer
to the previous proxy materials and introduced Duncan's letter also cited
certain claimed benefits of TEPPCO GP's proposals.4 The TEPPCO meeting
reconvened on December 8, 2006 and the owners of at least 66 2/3% of the
outstanding TEPPCO units approved the proposals.
On July 12, 2007, Brinckerhoff filed an amended complaint which
removed certain defendants and modified the disclosure claims in light of the
supplemental disclosures made in October 2006. The revised disclosure
claims focus on Duncan's letter alleging that it presented an actionably onesided view of the proposals. The defendants then moved to dismiss all
claims made against the February 2006 directors and the disclosure claims
contained in count IH as to all defendants. Following briefing, oral argument
was held on August 14, 2008.
I.
The defendants move to dismiss certain claims of the amended
complaint pursuant to Court of Chancery Rule 12(b)(6) for failure to state a
claim upon which relief can be granted. The legal framework governing
motions to dismiss under Rule 12(b)(6) is well settled. In considering such a
motion, the court must accept as true all well-pleaded factual allegations and

4
The benefits to TEPPCO that Duncan cited are (1) reducing distributions paid to TEPPCO
GP, (2) decreasing TEPPCO's cost of capital, (3) increasing the TEPPCO limited partner units
owned by TEPPCO GP, thus further aligning the interests of TEPPCO and TEPPCO GP, and (4)
updating TEPPCO's governance structure to be more in line with other publicly traded partnerships.
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must draw all reasonable inferences in favor of the plaintiff. 5 However, the
court "is required to accept only those reasonable inferences that logically
flow from the face of the complaint and is not required to accept every
strained interpretation of the allegations proposed by the plaintiff."6 In
addition, "[c]onclusory allegations unsupported by facts contained in a
complaint.., will not be accepted as true." 7 The court must consider the
"various factual permutations reasonably possible within the framework of
the plaintiffs allegations," and dismissal under Rule 12(b)(6) is inappropriate unless the court determines that the "plaintiff would not be entitled to
recover under any reasonably conceivable set of circumstances susceptible of
proof."8
III.
A.

Count I: Breach Of Fiduciary Duties And Acts Of Bad Faith

The defendants move to dismiss count I (breach of fiduciary duties
and acts of bad faith) against the February 2006 directors claiming that the
complaint does not plead adequate facts regarding the February 2006
directors' involvement in the Jonah and Opal transactions. 9 As discussed
below, the allegations of the complaint, which cite "the defendant directors
of TEPPCO GP" as the persons responsible for approving the transactions,
are sufficient to survive a challenge under Rule 12(b)(6).
The original complaint alleged that the ACC approved the Jonah and
Opal transactions. Brinckerhoff modified his allegations in the amended
complaint and now alleges that the ACC recommended the transactions and
the TEPPCO GP board, which included the February 2006 directors,
approved them.10

5

See e.g., N. Am. CatholicEduc. ProgrammingFound., Inc. v. Gheewalla,930 A.2d 92,97
(Del. 2007) ("Even vague allegations are well-pleaded if they give the opposing party notice of the
claim.").
76ln re Gen. Motors (Hughes)S'holderLitig., 897 A.2d 162, 168 (Del. 2006).
Orman v. Cullman, 794 A.2d 5, 15 (Del. Ch. 2002) (citing Solomon v. Pathe Commc'n
Corp., 672 A.2d 35, 38 (Del. 1996)).
8Gen. Motors, 897 A.2d at 168; In re Primedialnc.Deriv.Litig., 910 A.2d 248, 256 (Del.
Ch.2006).
9
The defendants did not move to dismiss similar claims against the directors on the ACC,
suggesting that the defendants merely contest the adequacy of the plaintiffs pleading regarding the
involvement of the February 2006 directors in the transactions and not the adequacy of the
underlying breach of fiduciary duty claim.
'°As noted by the defendants, some paragraphs in the amended complaint still allege that the
transactions were "approved" by the ACC. But the amended complaint also alleges that prior to the
December 2006 amendments to TEPPCO's partnership agreement, the ACC lacked authority to
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In their opening brief, the defendants criticize the complaint for not
pleading more particularized facts regarding whether and to what extent the
February 2006 directors participated in the Jonah and Opal transactions. In
their reply brief, the defendants focus on the fact that Brinckerhoff had 10
months between the filing of his original and amended complaints to flesh
out the February 2006 directors' involvement, if any, in the transactions and
therefore should not be entitled to any favorable inferences. The defendants
further criticize Brinckerhoff for failing to use the "tools at hand" to
determine whether the February 2006 directors "attend[ed] board meetings
in which the Jonah and Opal transactions were discussed and approved;
actively participate[d]; vote[d] on the transactions; discuss[ed] the transactions with their fellow board members or otherwise attempt[ed] to influence them; and [had] special knowledge or perspective regarding these
transactions by virtue of their positions as senior officers of Enterprise.""
Because the complaint fails to allege such basic details relating to the
involvement of the February 2006 directors, the defendants argue that the
court should reject Brinckerhoffs more general allegations as strained and
conclusory.
Brinckerhoff correctly responds that his allegations are sufficient to
survive a motion to dismiss. The complaint's allegations that "the defendant
directors of TEPPCO GP" approved the transactions, adequately put the
12
February 2006 directors on notice of the claims against them.
Additionally, after making such allegations, Brinckerhoff is entitled to the
reasonable inference that the February 2006 directors, who were a part of the
TEPPCO GP board at the time of the transactions, participated in approving

"take any action or give any approvals" and that the ACC merely "recommended [the Jonah and
Opal transactions] to the [TEPPCO GP] board of directors." Am. Compl. 38. Additionally, a
number of paragraphs clearly state that "the defendant directors of TEPPCO GP" approved the
transactions. Am. Compl. IN 53, 56, 57. The amended complaint, read as a whole, indicates that
the TEPPCO board was responsible for the ultimate approval of the Jonah and Opal transactions.
"Def's Reply Br. at 3-4. See Gen. Motors, 897 A.2d at 171 ("This Court has frequently
stated that the plaintiffs must use the 'tools at hand' to develop the necessary facts for pleading
purposes.").
12Consistent with the liberal pleading standard of Court of Chancery Rule 8(a), "[a]
complaint need only give general notice of the claim asserted and will not be dismissed unless it is
clearly without merit, either as a matter of law or fact." (citations omitted). Rabkin v. PhilipA. Hunt
Chem. Corp., 498 A.2d 1099, 1104 (Del. 1985). In his amended complaint, Brinckerhoff alleges:
"the defendant directors of TEPPCO GP caused TEPPCO to enter into [the Jonah] letter of intent"
( 39); "whereupon the defendant directors of TEPPCO GP, including the members of the ACC,
caused TEPPCO to waive the requirement of the fairness opinion and proceeded with the [Jonah]
Joint Venture Agreement" ( 53); "the TEPPCO GP defendant directors and EPCO employees,
standing on both sides of the [Opal] transaction, negotiated a grossly inadequate price" ( 56); and
"the TEPPCO directors' decision to sell the Opal plant and gas processing rights was made in
conscious disregard for the best interest of TEPPCO and its public unitholders" ( 57).
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the transactions.' 3 Furthermore, the inference that the February 2006
directors participated in the approval of the transactions is not only one of
the "various factual permutations reasonably possible within the framework
of the plaintiffs allegations," it is arguably the most reasonable inference,
exceed-ing the requirements to survive a Rule 12(b)(6) motion.14 Therefore,
Brinckerhoffs claims in count I cannot be dismissed.15
B.

Count Il: Disclosure Claims

The next issue before the court is whether Brinckerhoffs disclosure
claims can survive the defendants' Rule 12(b)(6) motion to dismiss. The
complaint alleges that the defendants' proxy materials related to the proposals contained materially misleading information and omitted material
information. Because the complaint
fails to properly plead any such viola16
dismissed.
be
will
IH
tion, count
The Delaware Supreme Court has held that the Rule 8(a) notice
pleading standard discussed above applies to disclosure cases. The court
also stated that in disclosure cases "[t]here may sometimes be a fine line
between the obligation to set forth well-pleaded allegations of ultimate fact
under Rule 8(a) and the requirement in derivative or fraud cases to set forth
facts with particularity." 17 Elaborating further, the court held that a "claim
based on disclosure violations must provide some basis for a court to infer
that the alleged violations were material. For example, a pleader must allege
that facts are missing from the proxy statement, identify those facts, state
why they meet the materiality standard and how the omission caused
injury."'18 Failure to plead facts showing any one of these elements will
make a complaint susceptible to a motion to dismiss.' 9 Under Delaware law,
an "omitted fact is material if there is a substantial likelihood that a
reasonable stockholder would consider it important in deciding how to

court must give the pleader 'the benefit of all reasonable inferences that can be
drawn from its pleading."' Solomon, 672 A.2d at 38 (quoting In re USA Cafes, L.P., Litig., 600 A.2d
43, 47 (Del. Ch. 1991)).
141n rePrimedia,910 A.2d at 256.
15See id.If the defendants can provide evidence, which they have not yet
provided, that the
February 2006 directors abstained from voting or were not involved in the transactions, such
evidence may be more properly considered at the summary judgment stage or at trial.
' 6 Following oral argument, the parties stipulated to the dismissal of count Ill as against
Enterprise and Enterprise GP.
7
Loudon v. Archer-Daniels-MidlandCo., 700 A.2d 135, 141 (Del. 1997).
181d.
'9Wolfv. Assaf,1998 WL 326662, *3 (Del. Ch. June 16, 1998) (citing Loudon, 700 A.2d at
137-38).
1"The
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vote. '20 Furthermore, the materiality standard for disclosure claims is often
described as requiring a "substantial likelihood that the disclosure of the
omitted fact would have been viewed by the reasonable stockholder as
2'
having significantly altered the 'total mix' of information made available."
A disclosure claim may be made by alleging a fiduciary made
materially false statements, omitted material facts, or made materially
misleading partial disclosures.2 2 Here, the complaint does not allege that the
defendants made any materially false statements, but rather relies on
allegedly materially misleading partial disclosures and omissions. The
complaint's disclosure allegations focus on information related to the Jonah
and Opal transactions and on information included in or omitted from
Duncan's letter. While it is rare that a plaintiff fails to satisfy the burden of
pleading omission, "an inclusion of facts showing that the information was
in fact delivered to shareholders in a reasonable manner so that it would be a
part of the total mix to be considered by them defeats conclusory claims to
the contrary. 2 3 Here, all material facts alleged were part of the "total mix"
before the TEPPCO unitholder vote, either through TEPPCO's September
proxy statement or through its October supplemental materials. Additionally, the court declines to view Duncan's letter in isolation, especially in light
of the direction to read prior proxy materials in Thompson's letter which
attached, referenced, and directly preceded Duncan's letter in the same
public filing. Therefore, as more fully discussed below, the disclosure claims
will be dismissed.
1.

Information Related To The Jonah And Opal Transactions

The Jonah and Opal transactions were not subjects of the proposals,
yet Brinckerhoff alleges that the defendants should have disclosed more
information regarding these transactions. He reasons that the proposals
would make conflict-of-interest transactions easier to approve in the future,
therefore a reasonable stockholder would want details on past conflict-ofinterest transactions, such as Jonah and Opal. While the proxy materials do
discuss the Jonah and Opal transactions, 24 Brinckerhoff argues the defendants should have provided additional details.25

20

Loudon, 700 A.2d at 143.
1d.; see also Rosenblatt v. Getty Oil Co., 493 A.2d 929,944 (Del. 1985); TSClndust, v.
Northway,
22 426 U.S. 438, 449 (1976).
Oliver v. Boston Univ., 2000 WL 1091480 at *8 (Del. Ch. 2000).
23
Wof, 1998 WL 326662, *3.
24
Generally the court may not consider documents extrinsic to the complaint when deciding
21

a Rule 12(b)(6) motion. The court may depart from this general rule when "the document is integral
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Such details were provided by TEPPCO to the unitholders. On
October 5, 2006, more than two months before the final vote on the
proposals, TEPPCO attached the original complaint as an exhibit to a Form
8-K which announced the filing of the lawsuit. TEPPCO also posted the
complaint on its website. The same day, TEPPCO filed (and presumably
distributed) supplemental proxy materials that both summarized the original
complaint and referred unitholders to the two locations where the entire
complaint could be found. The original complaint contains the substance of
each disclosure that Brinckerhoff claims the defendants should have made.26
In his brief, Brinckerhoff argues that "the proxy materials painted a
misleadingly positive picture of the Jonah and Opal transactions and therefore a reasonable unitholder evaluating the proposals would have had no
reason to believe that Duncan and Enterprise had dealt with TEPPCO
unfairly in previous conflict-of-interest transactions. ' 27 This is simply not
true. The proxy materials did not characterize the transactions as good deals
for TEPPCO.2 8 Quite the contrary, the original complaint, which was
to a plaintiffs claim and incorporated into the complaint" or when "the document is not being relied
upon to prove the truth of its contents." The proxy materials fall under both exceptions. See Orman,
794 A.2d25at 15-16.
As to the Jonah transaction, Brinckerhoffalleges that the defendants should have disclosed
the failure to obtain a fairness opinion, the valuation method used to calculate the price Enterprise
paid, a carve-out of Enterprise's right of first refusal for the benefit of Duncan and his family
interest, and that Jonah was released as a guarantor of TEPPCO's debt. As to the Opal transaction,
Brinckerhoff claims that the defendants should have disclosed that they paid substantially more for
an allegedly
comparable gas processing rights agreement two months before the Opal transaction.
26
The original complaint specifically addresses each of the issues Brinckerhoff claims the
defendants should have disclosed, except for the "comparable" gas processing rights agreement
Enterprise entered two months before the Opal transaction. TEPPCO unitholders were clearly made
aware of that possibility by the allegation in the original complaint that "[t]he sales price for...
[Opal] was unfairly low. The price was 5.9 times EBITDA for the [Opal] plant (for the first three
months of 2006, annualized). By contrast TEPPCO's enterprise value is about 12 times EBITDA."
Compl. 64. If TEPPCO were seeking approval on the Opal transaction, this disclosure may have
been required, but here the connection to the proposals is far too tenuous. Also, given the disclosure
of the complaint which calls into question the fairness of the Opal transaction, disclosure of this
"comparable" transaction would not materially change the "total mix" of available information.
27Pl.'s Opp. Br. at 15.
28
The Jonah and Opal disclosures are merely factual and do not describe the deals positively
or negatively. The entire disclosure regarding the Opal transaction reads: "On March 31, 2006, we
sold our ownership interest in Jonah Gas Gathering Company's Pioneer silica gel natural gas
processing plant located near Opal, Wyoming, together with rights to process natural gas originating
from the Jonah and Pinedale fields, located in southwest Wyoming, to an affiliate of Enterprise
Products Partners for $38.0 million. The Pioneer plant was not an integral part of our midstream
segment operations, and natural gas processing is not a core business for us. The sales proceeds
were used to fund growth capital expenditures, partially reduce amounts outstanding under our
revolving credit facility and for general partnership purposes." TEPPCO Partners, L.P., Other
Definitive Proxy Statements (Form DEF 14A) at 8 (September 11, 2006). The discussion of the
Jonah transaction is longer, but similarly contains no opinion as to whether the transaction was a
good or bad deal for TEPPCO.
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included in the supplemental proxy materials, characterized the Jonah and
Opal transactions as extremely unfair to TEPPCO. Additionally, the complaint fails to plead any specific facts to support the conclusion that the
proxy materials painted a misleadingly positive picture of the transactions.
2.

Duncan's November 30, 2006 Letter

Most of the remaining disclosure allegations are based on omissions
from and allegedly misleading information in Duncan's November 30,2006
publicly filed letter to Thompson. 29 The threshold issue before the court is
whether it is appropriate to review Duncan's letter in conjunction with the
earlier proxy materials disseminated in September and October 2006. The
court finds that it is appropriate to do so.
Thompson's one-page letter, which was publicly filed with Duncan's
letter, urges unitholders to vote their proxies and promotes the benefits of the
proposals. Thompson's letter directs unitholders to refer to the earlier proxy
materials for additional information before to voting. 30 Additionally,
Thomp-son's letter refers unitholders to Duncan's letter, which was enclosed
in the same proxy matedrials. Thompson's letter clearly states that Duncan's
letter simply sets forth Duncan's views on the importance of the vote.
Brinckerhoff argues that the court should consider Duncan's November 30, 2006 letter standing alone, apart from other proxy materials sent to
unitholders in September and October of that same year. Thus viewed in
isolation, the complaint claims that Duncan's letter is misleading and full of
holes. Furthermore, Brinckerhoff argues that it would take a "super shareholder" to refer back to the earlier proxy materials to fill in those holes
before voting. In support of his argument, Brinckerhoff relies on ODS Technologies, L.P. v. Marshall.31 In ODS, the defendants argued that two
agreements, attached as exhibits to a Form 10-K, contained the information
that the plaintiff alleged was undisclosed in the proxy materials. The 10-K
was incorporated by reference into the proxy materials, but the exhibit
agreements were sent to stockholders in an unrelated distribution over two
29

Brinckerhoff does not challenge the disclosures in Thompson's letter.
Brinckerhoff cites Weinberger v. Rio GrandeIndus., Inc., 519 A.2d 116, 126 (Del. Ch.
1986) in arguing that the unitholders who purchased TEPPCO stock between September 11, 2006
and November 30, 2006 would not have received the earlier public disclosures, thus increasing the
risk that they would not have a chance to review those disclosures. Here, Thompson's letter would
alert any new unitholders to the need to obtain the earlier proxy materials. Also, the earlier proxy
materials are easily accessible on the SEC's website-Thompson specifically provides the date of the
proxy statement and the proxy statement was filed only a few weeks before his letter. When
Weinbergerwas decided in 1986, such materials were not so easily available.
"'832 A.2d 1254.
3
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years earlier. Additionally, "the portions of those agreements relevant to a
reasonable shareholder [were] neither highlighted nor mentioned directly in
connection with the [a]mendments. '3 2 Moreover, the ODS court was
doubtful that a reasonable stockholder would know the information was
relevant to the amendments it was asked to vote on, even after a thorough
reading of both agreements.33
Here, the defendants are not seeking to pull information into the "total
mix" that may or may not have been gleaned from reading a two-year old
exhibit to a public filing, as was true in the ODS case. Rather the defendants
here ask the court to consider as part of the "total mix" the actual proxy
materials filed mere weeks before Duncan's letter. In addition, given the
brevity and partisan tone of Duncan's letter, a reasonable unitholder was not
likely to rely on the letter in isolation. Even if a unitholder were tempted to
do so, Thompson's letter specifically directs the reader to the earlier proxy
materials for additional information and alerts the reader that Duncan's
enclosed letter merely represents Duncan's personal views. For all these
reasons, the court will not examine Duncan's letter in isolation, but, instead,
as a part of the total mix of information available to unitholders.34
Once the additional proxy materials are included in the total mix, all
of Brinckerhoffs allegations regarding it fall away. Brinckerhoffs specific
criticisms of Duncan's letter can be summarized as follows:
(1) The letter fails to mention that the proposals would seriously
restrict the unitholders from challenging the actions of TEPPCO GP;
(2)
it fails to mention Duncan previously bid for Jonah in 2001;
(3)
it fails to mention that the units Duncan would receive are
immediately liquid assets that trade on the New York Stock Exchange;
(4)
it states that the proposals would lower TEPPCO's cost of
capital, but does not mention why TEPPCO nevertheless sold Jonah and
Opal despite the company's lower cost of equity capital;
(5) it does not provide a full picture of Duncan's interest in
TEPPCO relative to Enterprise and its affiliates; and
(6)
it does not mention that the proposals gave Duncan "carte
blanche in dictating future TEPPCO resolutions" because the TEPPCO
employees and TEPPCO GP directors were all beholden to and controlled by
Duncan.

32

Id.at 1262.

"See
id.
34

Cf Wolf, 1998 WL 326662, *3 ("[T]he directors mere failure to organize the documents to

meet the plaintiffs best case scenario for maximizing the clarity of the information presented does
not constitute the kind of omission or misleading half-truth that invokes this Court's equity
jurisdiction.").
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Information related to numbers (1) and (5) was disclosed in the
September proxy statement and/or the October supplemental materials. 35 To
the extent the Jonah and Opal transactions (numbers (2) and (4)) were
related to the proposals, such information was clearly set forth in the original
complaint. TEPPCO's October 5, 2006 supplemental proxy materials
summarized the complaint and directed unitholders to multiple locations
where the full complaint was publicly available. As to number (3), the proxy
materials stated Duncan would receive TEPPCO units and TEPPCO unitholders should know that those units trade on the New York Stock Exchange
and are liquid. Number (6) is flatly untrue as the proposals do not appear to
give Duncan "carte blanche in dictating future resolutions."
3.

Self-Flagellation

The remaining allegation in count III also fails to state a claim upon
which relief can be granted. Brinckerhoff alleges that "[t]he proxy materials
disseminated to the unitholders failed to provide complete disclosure of
Duncan's intentions and business plan with regard to TEPPCO, namely that
Duncan intended to cause TEPPCO to transfer all or substantially all of
TEPPCO's midstream assets to Enterprise or other entities controlled by
Duncan. 3 6 Essentially, Brinckerhoff claims Duncan should have disclosed
his alleged intention to loot TEPPCO in favor of companies in which he has
larger holdings. There is no evidence that Duncan has or had such an intention. TEPPCO has been operating under the amended partnership agreement, which includes the proposals at issue in this case, for nearly two years
and there has been no allegation of looting by Duncan during that time
period. 37 Under Delaware law, Duncan need not engage in "selfflagellation" in his disclosures and draw legal conclusions implicating
himself in a potential breach of fiduciary duty from surrounding facts and

35As to number (1), the September proxy materials disclosed that "[t]he additional units
would also increase the voting power held by EPCO and its affiliates, making it more difficult for
[TEPPCO's] public unitholders to block actions proposed by our general partner." The proxy
materials also addressed the fact that "unitholders would lose the right to claim that a resolution of a
conflict of interest was not fair and reasonable to [TEPPCO] if that determination were made by the
Audit and Conflicts Committee and the unitholders could not show bad faith on the part of the Audit
and Conflicts Committee." Further, as to number (5), the September proxy materials state that
"[TEPPCO's] general partner is an indirect subsidiary of EPCO and is owned by DR, an affiliate of
EPCO and a privately held company controlled by Dan L. Duncan." In addition, the original
complaint
36 discusses Duncan's ownership interests in detail.
Am. Compl. 89.
37The Jonah and Opal transactions occurred before the passage of the proposals.
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circumstances.38 Looting TEPPCO in favor of Enterprise would clearlybe a
breach of Duncan's fiduciary duties as a manager of TEPPCO. While disclosure of all material facts relevant to the proposals is required by Delaware
law, disclosure of some alleged
and unfounded future intent to breach
39
fiduciary duties is certainly not.
IV.
For the foregoing reasons, the defendants' motion to dismiss count I
of the amended complaint is DENIED. The defendants' motion to dismiss
count HI of the amended complaint is GRANTED. IT IS SO ORDERED.

IN RE CENCOM CABLE INCOME PARTNERS, L.P. LITIGATION
No. 14,634-VCN
Court of Chancery of the State of Delaware, New Castle
November 26, 2008
Pamela S. Tikellis, Esquire, Scott M. Tucker, Esquire, and Meghan A.
Adams, Esquire, of Chimicles & Tikellis LLP, Wilmington, Delaware, and
Lawrence P. Kolker, Esquire, and Paulette S. Fox, Esquire, of Wolf
Haldenstein Adler Freeman & Herz LLP, New York, New York, of counsel,
for plaintiffs.
Daniel A. Dreisbach, Esquire, and Elizabeth Tucker Sudderth, Esquire, of
Richards, Layton & Finger, P.A., Wilmington, Delaware, and Stephen B.
Higgins, Esquire, Kenton E. Knickmeyer, Esquire, and Mark Mattingly,
Esquire, of Thompson Cobum LLP, St. Louis, Missouri, of counsel, for
defendants Cencom Properties Inc., CCI Holdings, Inc., Charter
38

Stroud,606 A.2d at 84 n. 1; see also In reBestLock Corp.S'holderLiig., 845 A.2d 1057,

1074 (Del. Ch. 2001).
39
Stroud,606 A.2d at 84 n. 1.
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Communications Entertainment I, LP, Charter Communications II, LP,
Charter Investments, Inc., and Charter Communications Properties Inc.
S. Mark Hurd, Esquire, and Kevin M. Coen, Esquire, of Morris, Nichols,
Arsht & Tunnell LLP, Wilmington, Delaware; John A. Reding, Esquire, of
Paul, Hastings, Janofsky & Walker, LLP, San Francisco, California; of
counsel; and Barry Sher, Esquire, of Paul, Hastings, Janofsky & Walker,
LLP, New York, New York, of counsel, for defendants Howard L. Wood,
Barry L. Babcock, Jerald L. Kent, and Theodore W. Browne, II.
NOBLE, Vice Chancellor
I. INTRODUCTION
In this memorandum opinion, the Court considers the parties' third
summary judgment effort. The background of this case has been detailed in
a series of prior opinions by the Court,' and the issues in this legal saga have
been whittled down to three, as framed by the Court in Cencom III
(1)
Did the General Partner breach its voluntary,
contractually assumed fiduciary duty to "assure" that Husch &
Eppenberger opined that the appraisal process, the solicitation
and the sale transaction "each had been completed in compliance with the Partnership Agreement" and "would be fair to
the Limited Partners" as described in the Disclosure Statement?
(2)
Did the General Partner have authority to terminate
priority distributions to the Limited Partners?
(3)
Did the General Partner breach its fiduciary duties of
loyalty and candor in connection with the appraisals of the
Partnership's assets by (a) using appraisals that appraised the
cable systems individually rather than in the aggregate; [and]

'SeeIn re Cencom CableIncome Partners,L.P. Litig., 1996 WL 74726 (Del. Ch. Feb. 15,
1996) [hereinafter Cencom 1]; In re Cencom CableIncome Partners,L.P. Litig., 1997 WL 666970
(Del. Ch. Oct. 15, 1997) [hereinafter Cencom II];In re Cencom CableIncome Partners,L.P. Litig.,
2000 WL 640676 (Del. Ch. May 5, 2000) [hereinafter Cencom III].
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(b) failing to disclose the cash flows underlying the valuations
2
to the Limited Partners in the Disclosure Statement?
In the interim since Cencom III, the parties conducted additional fact
discovery, including identifying and deposing expert witnesses, and the
discovery record is now complete.3 The Defendants, the corporate general
partner and its executive officers, have again moved for summary judgment
on all three remaining issues on the grounds, inter alia, that the Plaintiffs,
class representatives of the limited partners,4 have not suffered and cannot
prove damages. The Plaintiffs have again cross-moved for partial summary
judgment on the second issue, arguing that the Defendants did not have
authority under the Partnership Agreement to terminate their priority
distributions and that the limited partners did not "consent" to such a
termination in voting to sell the partnership assets. For the reasons set forth
below, the Court grants in part and denies in part the Defendants' motion for
summary judgment, and denies the Plaintiffs' motion for partial summary
judgment.
H. BACKGROUND
A.

Relevant BackgroundFacts

The general background of this case has been set forth more fully in
the Court's earlier opinions 5 and will not be repeated at length here. A review of the facts relevant to the pending motions, however, is necessary to
frame the Court's analysis and decision.
Nominal Defendant Cencom Cable Income Partners, L.P. (the
"Partnership") is a Delaware limited partnership. Its general partner,
Defendant Cencom Properties, Inc. (the "General Partner"), is a Delaware
corporation. 6 Plaintiffs are the class representatives of the limited partners of
the Partnership.
2

Cencom III, 2000 WL 640676, at *1. The Court, in Cencom III, granted summary
judgment to the Defendants on a third aspect of the loyalty claim, which was whether Defendants
had failed3 to provide "equal information" to each of the appraisers.
The Plaintiffs also survived a motion to dismiss for failure to prosecute. Seeln re Cencom
Cable Income Partners,L.P., 2006 WL 452775 (Del. Ch. Feb. 16, 2006).
4
This action was brought as a class action, and a class was certified in 2000. See In re
Cencom Cable Income Partners,L.P., 2000 WL 130629, at *6 (Del. Ch. Jan. 27, 2000). Most
members of the class have resolved (or abandoned) their claims. Only three former limited partners
continue to pursue this action.
5
See supra note I.
6
The individual defendants were the executive officers of the General Partner. For
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The Partnership owned nine geographically disparate cable television
systems (the "Partnership Assets"). In 1995, the General Partner, pursuant to
authority conferred by the Partnership Agreement, agreed to sell the Partnership Assets to its various affiliates, and, accordingly, it invoked the appraisal
process outlined in the Partnership Agreement to accomplish that objective.
That process required the appraisers to value the Partnership Assets on a
"going concern basis... in conformity with standard appraisal techniques."
In accordance with that process, two appraisers--one selected by the General
Partner, Daniels & Associates ("Daniels"), and the other selected by the
American Arbitration Association, Feinberg CS ("Feinberg")--valued the
Partnership Assets separately, as individual cable systems, which resulted in
an aggregated value of $201 million (together, the "Daniels & Feinberg
Appraisal").
Kidder, Peabody, the investment bank hired in connection with the
marketing of the Partnership Assets, retained Kagan Media Appraisals, Inc.
("Kagan") to perform a third appraisal, which valued the Partnership Assets
collectively as a single business at $210.3 million (the "Kagan Appraisal").
Ultimately, the General Partner agreed to sell the Partnership Assets for
$211.05 million, a premium to any of the appraised values for the
Partnership Assets; the Asset Purchase Agreement provided for the sale to be
effective on July 1, 1995, even though the actually closing would not occur
for several months pending certain regulatory approvals (the "Sale Transaction").
The Sale Transaction required the approval of a majority of the
outstanding limited partnership units. Accordingly, the General Partner
prepared a Proxy to solicit the vote of the limited partners on the proposed
sale. In connection with that effort, although not required to do so by the
Partnership Agreement, the General Partner retained the law firm of Husch
& Eppenberger ("Husch") to "act as special outside legal counsel on behalf
of the Limited Partners in connection with the Sale Transaction. 7 The
Proxy, under the heading "Recommendation of the General Partner; Fairness
of the Sale Transaction," described the role of Husch as follows:
The General Partner retained Husch & Eppenberger in order to
assure that the Appraisal Process and the Sale Transaction
would be fair to the Limited Partners and to protect the rights
of the Limited Partners in connection therewith. Husch &
Eppenberger was instructed to oversee compliance by the
Partnership and the General Partner with the terms and proconvenience,
the term "General Partner" may also refer to the individual defendants.
7
Affidavit of Kenton E. Knickmeyer ("Knickmeyer Aff.") Ex. 2, Part B at 9.
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visions of the Partnership Agreement relating to the Partnership's dissolution and the Appraisal Process. Husch & Eppenberger also assisted the AAA in the selection of the second
appraiser, reviewed the General Partner's compliance with the
terms of the Partnership Agreement relating to the rights of the
Limited Partners and monitored and participated in the preparation of this Disclosure Statement (including by reviewing
relevant documents and participating in certain meetings and
telephone calls relating to the Disclosure Statement). As a
condition to the closing of the Sale Transaction, Husch &
Eppenberger will deliver an opinion that the Appraisal Process,
the Partnership's solicitation of Consent, and the Sale Transaction have each been completed in compliance with the
Partnership Agreement. A form of such opinion is attached
8

Il. ANALYSIS
A.

The Summary Judgment Standard

Summary judgment is appropriate where the moving party demonstrates that there are no genuine issues of material fact in dispute and that the
moving party is entitled to judgment as a matter of law. 9 The burden is on
the moving party to show an absence of a material issue of fact, and the court
must review all evidence in the light most favorable to the non-moving
party. 10 However, if the moving party puts into the record facts which, if
undenied, entitle it to summaryjudgment, the burden shifts to the defending
party to dispute the facts by affidavit or proof of similar weight;" i.e., the
party opposing summary judgment is obliged to adduce some evidence
showing the existence of a dispute of material fact.' 2
B.

The Husch & Eppenberger Opinion

In Cencom II, the Court held that, by retaining Husch and describing
its role in the Disclosure Statement, the

8

1d, at 10.
Scureman v. Judge, 626 A.2d 5, 10 (Del. Ch. 1992).
'Old. at 10-11.
11Tanzer
v. Int' Gen. Indus., Inc., 402 A.2d 382, 385 (Del. Ch. 1979).
2
9

1 1d
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General Partner voluntarily assumed a duty to ensure that
Husch would fulfill [its] obligations and that the Limited
Partners could rely on the General Partner's representations that
Husch would do so. This conclusion turns not on what the
General Partner may or may not have understood its fiduciary
obligations to entail (a meaningless, subjective inquiry), but on
the fact that it actively undertook this role ostensibly (1) to
actually confer a benefit on the Limited Partners or (2) to
convince them the self-interested transaction would conform to
the terms of the Partnership Agreement in order to induce their
approval. 13
The Court went on to hold that, although the General Partner had voluntarily
assumed a duty, the scope of that duty was unclear from the record. In
particular, the Court could not discern from the record before it "whether the
duty assumed is limited to compliance with the express terms of the Partnership Agreement or should be read more broadly to include an opinion about
the fairness of the transaction beyond a mere process compliance checklist.' 14 The Court therefore denied summary judgment on the scope of the
General Partner's voluntarily-assumed duty. In Cencom III, the Court again
denied summary judgment on the same issue, noting that the parties'
"arguments [were] purely repetitious."' 15 Here, yet again, the Defendants ask
this Court to grant summary judgment even though the record essentially
remains unchanged regarding the scope of the General Partner's duty.
Subsequent to Cencom III, the parties supplemented the record with
the deposition testimony of plaintiffs John Bythrow and Dana Hill. Plaintiff
Bythrow testified that he was "sure [he] didn't read" the Disclosure Statement 16 and did not know what Husch was.' 7 Plaintiff Hill similarly testified

3
1 Cencom
4

If, at *5.
1' d. In Cencom III, the Court stated that in Cencom H it had
denied summary judgment on the basis of an insufficient record. In other words,
[the Court] could not discern from the record before [it] whether Husch only
assumed the limited duty described under the terms of the Partnership Agreement
(basically assure procedural compliance which would impliedly result in a
transaction whose terms would be fair to the Limited Partners) or whether the
disclosure statement would lead a reasonably prudent Limited Partner to conclude
that Husch would opine on (and thereby "assure") the fairness of the Sale
Transaction. [The Court] again found [it] self in a similar predicament.
Id. at *3.
15 d
16 Knickmeyer Aff. Ex. 11, at 14.
7
1d. at 16.
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that she had not read that part of the disclosure statement describing Husch's
role in the transaction.' 8 Indeed, as the Defendants point out, there is no
evidence in the record that any of the Plaintiffs read, and therefore could
have relied upon, the disclosures about Husch. Apart from the evidence
regarding the individual Plaintiffs' reliance, however, the parties have not
come forward with any new evidence bearing on the issue of whether the
General Partner breached its voluntarily-assumed duty.
Citing the lack of any evidence of limited partner reliance, the
Defendants urge the Court to grant summary judgment in their favor. This
time, however, the Defendants have reframed the issue. Instead of asking
the Court to grant summary judgment on the theory that Husch was hired to
assure procedural compliance and not fairness of the transaction-a theory
that would fail because, as noted, the record remains unchanged on this
issue-the Defendants instead argue that the "deposition testimony raises an
issue even more fundamental than the issue previously raised in Cencom II
and Cencom III: whether Plaintiffs have the right to enforce any duty
voluntarily undertaken by the General Partner?" 19 According to the
Defendants, the Plaintiffs have no right to enforce such a duty, regardless of
its scope, because "Plaintiffs neither bargained for nor gave Defendants
some promise ... to assume such a duty," and therefore "Plaintiffs' legal
rights ... must rest on principles of promissory estoppel. 20 Therefore, the
Defendants conclude, because the Plaintiffs did not rely upon the disclosures
regarding Husch's role in the acquisition, summary judgment is warranted.
As noted above, the proper inquiry is "whether Husch only assumed
the limited duty described under the Partnership Agreement (basically to
assure procedural compliance which would impliedly result in a transaction
whose terms would be fair to the Limited Partners) or whether the disclosure
statement would lead a reasonablyprudentLimitedPartnerto conclude that
Husch would opine on (and thereby "assure") the fairness of the Sale Transaction.01 The Court did not grant summary judgment because it could "not
comfortably determine whether any representation or omission in the
Disclosure Statement about Husch's role constitute[d] an actionable breach
of the duty of candor without a trial on the merits. 2 2 The Defendants'
reliance on their newly-minted promissory estoppel theory is misplaced
because the duty at issue here arose not out of contract, but out of the

1Knickmeyer Aff. Ex.

12, at 10.

'gDefs.'
Opening Br. in Supp. of their Mot. for Summ. J. 33.
20

/d.

21Cencom III, at *3 (emphasis added).
22

1d. at *4.
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common law. To be sure, fiduciary principles are a species of common
law.23 Of course, our case law has recognized that parties to a partnership
agreement are free to alter by contract common law fiduciary principles.24
Said another way, "principles of contract may, in appropriate circumstances,
preempt fiduciary principles if the parties to a limited partnership have made
their intentions to do so plain."25 Here, however, by voluntarily undertaking
to deliver to the Limited Partners an opinion by Husch, the General Partner
"imported common law fiduciary duties into its relationship" 26 with the
Limited Partners. Accordingly, the Defendants' contention that contractual
principles are controlling and thus limiting is unavailing.
C.

Termination ofDistributions

In Cencom III, the parties cross-moved for summary judgment on the
issue of whether the General Partner had authority to suspend the Limited
Partners' priority distributions under the Partnership Agreement before the
termination of the Partnership (i.e., the date of the sale closing, March 29,
1996). The Court held that the Partnership Agreement provided no express
authority enabling the Defendants to do so. Additionally, the Court rejected
the Defendants' ratification theory because the issue of amending the
Partnership Agreement to suspend the priority distributions was not put to a
separate vote of the limited partners in voting on the sale of the partnership
assets to the General Partner. The Court also rejected the Plaintiffs' argument that they, as a matter of law, did not consent to the termination of the
distribution. The Court noted that it was "unclear whether the reasonably
prudent Limited Partner asked to approve the Sales Transaction would have
understood that approval was tantamount to an amendment to the
Partnership
Agreement authorizing termination of the priority distribu, 27
tions.
Once again the parties cross-move for summary judgment on the
termination issue. The Plaintiffs' arguments are purely repetitious. They
advance the same argument the Court rejected-that, as a matter of law, the
23

See, e.g., In re General Motors Class H S'holders Litig., 734 A.2d 611, 619 (Del. Ch.
1999) (describing the distinction between claims based on breach of contract and those based on

breach of24common law fiduciary duties).

See, e.g., Sonet v. Timber Co., L.P., 722 A.2d 319, 324 (Del. Ch. 1998).
1d.at 322. The Defendants have not argued that Partnership Agreement excludes the
possibility of the subsequent assumption of fiduciary obligations. Indeed, the Partnership Agreement, at Section 4.5(E) provides "The General Partner shall be under a fiduciary duty and obligation
to conduct the affairs of the Partnership in the best interests of the Partnership...
25

'6 1d at 327.

27Cencom III, at *5.
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Limited Partners did not consent to an amendment to the Partnership
Agreement to allow for the termination of their priority distributions prior to
the closing date of the Sales Transaction.28 They have not come forward
with any new evidence bearing on this issue; instead, they argue that because
the Defendants have not done so, this Court is now in a position to grant
summary judgment in the Plaintiffs' favor. The Plaintiffs' motion is tantamount to a motion to reconsider and is therefore rejected.
The Defendants now advance a new and creative argument which
ultimately fails. The Partnership Agreement requires that the General
Partner make quarterly distributions from "Cash Available for Distribution., 29 Between July 1, 1995 (the "Effective Date" of the Sale) and
March 28, 1996 (the "Closing Date" of the Sale) the Partnership had
$4,522,508 available for distribution. 30 The Defendants argue, however, that
while this cash was being held by the Partnership, it did not belong to the
Partnership and was therefore not "available for distribution" to the Limited
Partners. In particular, because the Asset Purchase Agreement was "effective" as of July 1, 1995, The Defendants argue that, as of that date, the
Partnership's cable systems were being operated at the risk and for the
benefit of the Purchasers, not the Partnership, and, therefore, there was no
cash available for quarterly distribution to the Limited Partners.
The Defendants' argument that the Purchasers obtained "effective
control" over the Partnership's assets is circuitous-it subverts the consent
issue previously framed by the Court. That issue remains: would the reasonably prudent Limited Partner asked to approve the Sales Transaction have
understood that approval was tantamount to an amendment to the Partnership Agreement authorizing termination of the priority distributions? The
Defendants are essentially arguing that this issue is irrelevant because,
irrespective of Limited Partner consent, any cash that was held in the
Partnership belonged to the Purchaser. Thus, any consent given was not
needed. The Defendants' argument fails.
Pursuant to the Asset Purchase Agreement, ownership of the
Partnership's assets was to transfer at Closing-March 28, 1996. The Agreement does not, as Defendants urge, contemplate the concept of "effective
ownership."' 1 The Defendants concede, as they must, that title to the

28

See, e.g., Pis.' Mem. of Law in Supp. of Mot. for Partial Summ. 1. 6.

29

"Cash Available for Distribution" is a defmed term in the Partnership Agreement. It is

defined as follows: "with respect to each calendar quarter, the excess of cash receipts of the
Partnership ... during such period over the sum of [the Partnership's cash disbursements for
operating expenses, taxes and debt service]."
3
Thaw Dep. at 55.
3'In

their brief and at the hearing on the parties' motions, the Defendants argued that the

2009]

UNREPORTED CASES

1059

Partnership assets did not pass until the Agreement's ClosingDate.32 Were
this not the case, the Court would not have needed to reach the issue of
consent-having the same record before it as the Court now has with respect
to the termination issue, the Court could have simply held that title had
transferred and there was no cash available for distribution. It did not decide
Cencom III on these grounds because it would have been erroneous.
Furthermore, the "evidence" the Defendants cite as being dispositive on the
issue of"effective ownership" is beside the point. The Defendants argue that
anecdotal testimony by Plaintiffs' expert, Mark Thaw, demonstrates that title
to the Partnership Assets transferred, pursuant to the Asset Purchase
Agreement, as of July 1, 1995. 33 However, at bottom, the Defendants'
argument is that the Purchasers owned the Partnership's assets as of the
Effective Date. Therefore, the issue is one of contract interpretation: Did the
34
parties intend for title to the assets to transfer as of the Effective Date?
What Thaw has to say on the matter is largely irrelevant and not dispositive
for summary judgment purposes.
In any event, the Defendants concede that "the Partnership maintained
bare legal title to the Assets, including cash generated by operation of the
cable systems, until March 28, 1996. ' There is simply no basis at this
stage to conclude that the parties intended for ownership of the Partnership
Assets to pass before closing.
The Defendants point to some facts indicating that the parties did in
fact intend for title to pass as of the Effective Date and that the priority
Purchaser became the "effective owner" of the Partnership's assets as of the Effective Date of the
Purchase Agreement. See, e.g., Hr'g Tr. 12 (Counsel for Defendants arguing that "effective
ownership
32 of the assets transferred" as of the Effective Date of the Partnership Agreement).
The Defendants even concede in their opening brief that "the Partnership maintained bare
legal title to the Assets, including cash generated by operation of the cable systems, until March 28,
1996." Defs.'
Opening Br. 28.
33
The Defendants also provided a report from their expert, Mark E. Wuller, CPA. Wuller
concluded in his report that
based on the terms of the Asset Purchase Agreement it is clear that the Purchaser
was entitled to the Assets and any changes to those assets after June 30, 1995. To
conclude that the limited partners were entitled to distributions from or related to
operations of the cable properties subsequent to that date and were damaged as a
result, would not be in accordance with the stated provisions of the Asset Purchase
Agreement.
Wuller Rebuttal
Report (Knickmeyer Aff. Ex. 18) at 4.
34
This is essentially the flipside of the issue framed in Cencom III: whether the Limited
Partners consented to the termination of the priority distribution.
35Defs.' Opening Br. 28 (emphasis added). The Defendants' invocation of the terms "bare
legal title" subverts the issue much in the same way as their use of the term "effective ownership."
Put simply, legal title is possessed or it is not; an asset is owned or it is not. The Defendants' use of
adjectives does not create a new sub-species of ownership rights. The drafters had great freedom in
ordering the relationship among the Partnership's stakeholders. Trying to ascertain the shared
material intent is the task; creative use of adjectives, at least in this instance, is not helpful.
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distribution would be terminated. First, the Purchaser paid interest on the
purchase price from the Effective Date to the Closing Date, an act seemingly
designed to compensate the Limited Partners for amounts they would have
received in priority distributions. Second, in the General Partner's Transmittal Letter to the Limited Partners-which the Limited Partners acknowledged receipt and review of-the Limited Partners were informed that they
would "not receive any future quarterly distributions other than the distribu'
tion with respect to the second quarter, which was paid in August 1995. ,36
However, based on these facts alone, the Court cannot conclude that the
reasonably prudent limited partner would have understood that the structure
of this transaction meant that their priority distribution would be terminated
as of July 1, 1995. Accordingly, the motion is denied.
It should be noted, however, that the Defendants argue that the interest
payments on the purchase price between the Effective Date and Closing Date
paid by the Purchaser were to compensate the Limited Partners for the loss
of their priority distribution, and, therefore, the Limited Partners may have
suffered no cognizable loss as a result of the termination.37 The Court,
however, is unable to decide this issue without a trial on the merits.
D.

The Appraisals

Once again, the Defendants move for summary judgment on the
appraisal issue. In Cencom II and Cencom III, the Court held that the
evidentiary record failed to address the following two issues of material fact:
"(1) what method of valuation, independent or aggregate, would be proper
for valuing the Partnership as a whole; [and] (2) whether the General Partner
adequately presented the stated valuations to the Limited Partners in the
Disclosure Statement .... ,,38
Because the record remains largely
unchanged, summary judgment on these two issues still is inappropriate.
The Defend-ants move for summary judgment on a third issue which was
not before the Court in Cencom II nor Cencom 111; they argue that, as a
matter of law, the Plaintiffs suffered no damages because even if the assets
were valued in the aggregate-as opposed to individually-the final, agreed
upon purchase price exceeded that valuation. For reasons discussed below,
summary judgment on this issue is also inappropriate.
36

Supp. Aff. ofKenton E. Knickmeyer, Ex. 21, at 1.

Pin fact, assuming arguendo that the interest was to compensate the Limited Partners for

the termination of their priority distribution, the Limited Partners received a net benefit from the
termination because the interest paid on the purchase price totaled $5,102,313-$579,805 more than

the priority
3 distribution would have been.
8Cencom 11, at *6 (footnote omitted).
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Individual v. Aggregate Valuation

Pursuant to the appraisal process prescribed in the Partnership
Agreement, the General Partner was to have the Partnership Assets appraised
"in conformity with standard appraisal techniques." At issue in Cencom II
and Cencom III was whether "standard appraisal techniques" included-and
therefore required-valuing the cable systems in the aggregate as opposed to
valuing each system individually and then totaling those valuations. 39 The
Plaintiffs have, since the beginning of this litigation, argued that the former
valuation method was "standard," while the Defendants have argued for the
latter. In both Cencom II and Cencom III the Court could not determine
from the record before it the meaning of the phrase "standard appraisal
techniques," and therefore held that "[f]urther discovery and ultimate trial
with expert testimony should resolve [its] meaning. ' 4°
The Defendants move for summary judgment, essentially repeating
old arguments this Court rejected on the prior two motions for summary
judgment. Although the Court held that further discovery and ultimate trial
with expert testimony should resolve the meaning of the phrase "standard
appraisal techniques," the only new evidence cited by Defendants which
bears on the issue comes from Thaw, the Plaintiffs' expert. However, his
input confirms that there remain factual disputes regarding the definition of
"standard appraisal techniques."
The Defendants point out that Thaw acknowledged that the appraisal
method utilized by Fineberg and Daniels was "a generally recognized
approach for merger and acquisition transactions for investors in the same
industry.",4 1 While it is true that Thaw acknowledged as much, in the same
sentence Thaw criticized Fineberg and Daniels for "never consider[ing] any
synergistic value to the contemplated transaction. This we believe is a flaw
in [their] appraisal, as we believe at a minimum, it should have been
considered. 4 2 Thus, it appears from Thaw's report that "standard appraisal
techniques" would include, at a minimum, considering the synergistic value
of the cable systems, which was not done here. Therefore, the Court cannot

39

See id.("At issue once again is whether 'standard appraisal techniques' require that the
assets be valued in the aggregate or individually and then totaled.").
401d. See also Cencom If ("It is not proper or possible at this point to determine whether the
General Partner failed to follow the express terms of the Partnership Agreement until the factual
dispute over the actual meaning of the terms 'going concern' and 'standard appraisal techniques' can
be resolved.").
41
Thaw Rep. (Knickmeyer Aff. Ex. 6) at 11.
42

1.
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determine, as a matter of law, the meaning of "standard appraisal techniques," as that phrase was contemplated in the Partnership Agreement.
2.

Plaintiffs' Damages

The parties' dispute regarding the premium paid above the purchase
price is purely a dispute of fact, not law, and therefore not ripe for summary
judgment. The dispute is quite simple: Would the Purchasers have paid the
five percent premium of the valuation price if the aggregate valuation
method had been utilized instead of the individual valuation method?
The Defendants argue that Plaintiffs suffered no damages regardless
of which valuation method was utilized because, under either method, the
Plaintiffs received a premium above the valuation price. The Daniels &
43
Feinberg Appraisal, which valued the assets individually then totaled them,
resulted in a valuation of $201 million. The Kagan Appraisal, which valued
the Partnership Assets collectively as a single business, resulted in a
valuation of $210.3 million. The final purchase price was $211.05 million.
Therefore, the Defendants argue, under either valuation method, the Plaintiffs ended up receiving more-a $10.05 million premium over the individual valuation method, and a $750,000 premium over the aggregate valuation method.
The Plaintiffs do not-indeed they cannot--dispute this rudimentary
math. The Plaintiffs, however, argue that Defendants' formulation of the
premium is conclusory because it views the application of the premium paid
in hindsight instead of viewing it prospectively. In other words, had the five
percent premium been paid over the aggregate valuation of $211.05 million,
the total purchase price would have been $221.6 million, which would give
the Plaintiffs potential damages of $10.55 million.
The Disclosure Statement addresses the premium over the Appraised
Value. It states: "Pursuant to the Appraisal Process, the appraised value of
the Systems was determined to be $201,000,000 (the "Appraised Value").
The Purchase Price exceeds by five percent (5%) the Appraised Value, and
also exceeds the value of the Systems ($210,300,000) calculated in
accordance with the Third Appraisal." 44 The Disclosure Statement goes on
to describe the considerations taken into account in order to arrive at the
Purchase Price, and then concludes with the following:

43Or, more accurately, utilized the market and income approach.

"Disclosure Statement (Knickmeyer Aff. Ex. 2, Part A) at 1-2.
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The premium over the Appraised Value was not determined
pursuant to any particular formula. However, in light of the
factors listed above (in particular the possibility that prices for
cable television systems may increase if Congress deregulates
the cable television industry and that the Purchasing Affiliate
and their affiliates may realize significant economic benefits
from the economies of scale which may result from the purchase of all of the Systems), the General Partner determined
that a purchase price for the Systems in excess of the Appraised
Value and the Third Appraisal value was appropriate and
would assure the fairness of the Sale Transaction to the Limited
Partners, and, accordingly, the General Partner selected a
premium over the Appraised Value of five percent (5%).45
There remains a factual dispute over the meaning of the Disclosure
Statement's description of the premium. On the one hand, it seems to favor
Defendants' argument because it describes the premium as compensation for
the "significant economic benefits from the economies of scale which may
result from the purchase of all of the Systems." However, the description is
somewhat equivocal-it, in the same parenthetical sentence, describes the
premium also as compensation for Congressional deregulation of the cable
industry. The two rationales for building the five percent premium into the
Purchase Price are inseparable, and the Court therefore cannot tell, as a
matter of undisputed material fact, whether the Purchaser would have paid a
premium over $211.05 million (the Kagan Appraisal). After all, had the
parties agreed upon this aggregate valuation, it is plausible to infer that the
Purchaser would still have paid a premium over that price to compensate for
potential Congressional deregulation. This factual dispute cannot at this
stage be resolved-a trial on the merits is necessary to do so.
3.

Disclosure of Valuation Summaries

In Cencom III, the Court broke down the disclosure issue into two
sub-issues: (1) "whether the parties have produced a sufficient factual record
to enable [the Court] to determine whether the presentation of the appraisals
conformed to standard techniques"; and (2) "whether the presentation adequately disclosed all material facts. 46 For reasons discussed below, summary judgment is granted on the first issue, but not on the second.

Id

45

46Cencom III, at 7.
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There is now a sufficient record for the Court to determine whether
the summary presentations utilized by the General Partner conform to
standard appraisal techniques. They do. Plaintiffs' expert Thaw testified
that, pursuant to Uniform Standards of Professional Appraisal Practice
("USPAP"), the use of summary reports is considered standard practice,
provided that they are adequately disclosed as summary reports; it is
undisputed that they were disclosed as such. Therefore, summaryjudgment
is granted with respect to the use of the summary reports.
The parties have not supplemented the record with any new evidence
bearing on the issue of whether the presentation adequately disclosed all
material facts. Therefore, the Court remains in the same position from eight
years ago, and, accordingly, the Court likewise is unable to grant summary
judgment on this issue.
IV. CONCLUSION
For the foregoing reasons, the Defendants' motion for summary
judgment with respect to the claim relating to standard techniques for
presentation of appraisals is granted; otherwise, it is denied. The Plaintiffs'
cross-motion for partial summary judgment is denied.
IT IS SO ORDERED.

GENERAL VIDEO CORP. v. KERTESZ
No. 1922-VCL
Court of Chancery ofthe State ofDelaware,New Castle
December 17, 2008
J. Travis Laster, Esquire, and Matthew F. Davis, Esquire, of Abrams &
Laster, LLP, Wilmington, Delaware, for plaintiffs.
Peter J. Walsh, Jr., Esquire, of Potter Anderson & Corroon, LLP,
Wilmington, Delaware, for defendants.
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LAMB, Vice Chancellor
Two men engaged over a period of years in a business venture that
was profitable for a time but ended in insolvency and disagreement. One of
them (who was the minority owner) finally quit in order to start a similar
venture at a far distant location. Several years later, the majority owner, and
the insolvent entity began a series of lawsuits, claiming rights in the new
venture and breach of a number of alleged agreements. Because the claims
raised in this action presented factual issues that could not be resolved short,
the court was required to try this case for three full days.
In this post-trial opinion, the court finds that the plaintiffs' claims
factually and legally baseless and enters judgment in favor of the defendants.
I.
A.

The Parties

Plaintiff General Video Corporation ("GVC") is an insolvent
Delaware corporation, formed on October 7, 1991. GVC's charter was voided for failure to pay franchise taxes in 2002, and revived by the filing of a
Certificate of Renewal on July 8, 2005, apparently in order to pursue suit on
these claims.
Plaintiff Audeo, LLC is an insolvent Delaware limited liability company, originally formed on September 11, 2002 by Justin Kom, apparently
as a means to pursue what remained of GVC's defunct business without
interference by GVC's creditors. Audeo's charter had likewise been rendered
void, but was revived by the filing of a Certificate of Revival on July 8,
2005, apparently in order to pursue suit on these claims.
Justin Kom, although not a party, is the controlling stockholder of
GVC and its sole remaining director, as well as the sole member and manager of Audeo. He has been involved as either a party or controlling stockholder of a party in 75 legal proceedings.'
Defendant Emery Kertesz is a resident of Harker Heights, Texas. He
is an electrical engineer, and a stockholder and former director and officer of
GVC, which was formed by Kom in order to enter the video and audio
equipment business with Kertesz. Kertesz is a principal of Pro Acoustics,
LLP and Pro Acoustics, Ltd.

'IX 292.

