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Hammons and Eilian entered into a reciprocal agreement that imposed
restrictions on the development of new hotels that would compete with
existing hotels owned by either party. Hammons also obtained an
agreement whereby his management entity would continue to manage the
hotels in exchange for payments of actual operating costs and expenses
incurred (estimated to be approximately $6.5 million based on the budget
for 2005) and a $200,000 annual salary to Hammons, plus benefits. 9
On August 24, 2005, the Company sent a proxy statement to its
stockholders in connection with the vote on the Merger at a special meeting
of stockholders on September 15, 2005. Of the 5,253,262 issued and
outstanding shares of Class A stock, 3,821,005 shares, or over 72%, were
voted to approve the Merger. In total, more than 89% of the Class A shares
that voted on the Merger voted to approve it. The Merger closed on
September 16, 2005.
F.

Plaintiffs' Contentions Regarding the Negotiation Process

Plaintiffs paint a picture of the negotiation process that is dominated
by Hammons's ability to walk away and block any transaction, which would
have left plaintiffs holding illiquid stock that would likely trade in the $4 to
$7 range.' 0 According to plaintiffs, this threat relegated the special
committee to a passive, tag-along role and forced them to be "friends of the
deal" in an effort to prevent Hammons from backing out of the deal.
Plaintiffs also contend that both Katten Muchin and Lehman
developed conflicts of interest that biased them in favor of completing a
transaction with Eilian. In March 2005, Katten Muchin informed the
special committee that it would be representing the entity providing Eilian's
financing, iStar Financial Inc. ("iStar"), in connection with the Merger.
Plaintiffs contend that this representation gave Katten Muchin an incentive
to ensure the Merger proceeded with Eilian, and that iStar played a
substantial role in negotiation of the transactions between Hammons and
Eilian. Defendants point out that a separate team of lawyers represented
iStar and was prohibited from discussing the transaction with the team
representing the special committee. The special committee discussed the

'Hammons apparently had high standards for his hotels, and took pride in his
organization's reputation for quality products. The management agreement allowed Hammons to
ensure the hotels were maintained to his standards.
10
To support this assertion, plaintiffs point to statements of special committee members
and others that suggest that there were numerous complex issues on Hammons's side of the deal
and that, from the perspective of a potential bidder, Hammons was difficult to deal with and had a
history of walking away from proposed transactions after significant negotiations.
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matter and waived the conflict. The conflict, however, was not disclosed in
the proxy statement.
Plaintiffs also assert that Lehman faced a conflict of interest
because it sought a role in Eilian's planned refinancing of the Company's
debt. Although Lehman did not get the business, plaintiffs contend that
Lehman had multiple contacts with Eilian and that "Lehman's efforts to
secure business that would have dwarfed the value of its advisory services
to the Special Committee" presented a "clear conflict" that was not
disclosed in the Company's proxy statement." Defendants contend that the
group at Lehman that contacted Eilian about the debt refinancing was
separate from the group advising the special committee. Defendants further
contend that the alleged conflict was not material and that there is no
evidence that Lehman's opinion was affected because the contacts regarding
the debt refinancing occurred after Lehman had opined to the special
committee in December 2004 that a bid of $21 per share was fair to the
minority stockholders.
G.

The Litigation

This action was filed on October 20, 2004. The now-operative
Second Amended and Consolidated Supplemental Class Action Complaint
was filed on October 3, 2006. On October 24, 2008, after discovery and an
unsuccessful attempt at mediation, the defendants other than Hammons filed
their motion for summary judgment.12 The director defendants seek
summary judgment on the grounds that (1) plaintiffs cannot satisfy their
burden to rebut the presumption of the business judgment rule, (2) the
special committee members and the director defendants are shielded from
monetary liability pursuant to the Company's 8 Del. C. § 102(b)(7)
exculpatory provision, and (3) there is no evidence to support the aiding and
abetting claim. On February 20, 2009, after additional discovery,
Hammons filed his motion for summary judgment. Hammons contends that
he took no part in the negotiations for the purchase of the minority's shares
and argues that he is entitled to summary judgment because plaintiffs
cannot rebut the presumption of the business judgment rule and because
even if entire fairness applies, Hammons acted fairly. On April 17, 2009,
plaintiffs filed their motion for partial summary judgment. Plaintiffs seek

IPis.' Br. in Supp. oftheir Cross-Mot. for Partial Summ. J. & in Opp'n to Defs.' Mots.
for Summ. J. (Pls.' Opening Br.") 34.
12The JQH directors other than Hammons are referred to collectively as the
"director
defendants." JQH, Acquisition, and Merger Sub were also part of the director defendants' motion
for summary judgment.

634

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 35

summary judgment holding that (1) entire fairness is the applicable standard
of review, (2) the special committee process and stockholder vote were
ineffective and the burden of persuasion at trial remains with defendants, (3)
the challenged transactions were the result of unfair dealing, (4) certain
defendants are liable for aiding and abetting Hammons's breach, and (5) the
only issue for trial is therefore fair price. Plaintiffs now concede that
Revlon, Inc. v. MacAndrews & ForbesHoldings, Inc. 13 does not govern the

duties of the Board, that the special committee was disinterested and
independent (although not free from coercion by Hammons), and that a
number of the disclosure violations previously alleged should be
withdrawn.
II.
A.

Analysis

The Summary Judgment Standard

Summary judgment is appropriate if the moving party demonstrates
that there is "no genuine issue as to any material fact" and that it is "entitled
to a judgment as a matter of law."' 4 The court views the evidence in the
light most favorable to the nonmoving party'" and assumes the truth of
uncontroverted facts set forth in the record.1 6 When the moving party
shows that no genuine issue of material fact exists, "the burden shifts to the
nonmoving party to substantiate its adverse claim by showing that there are
material issues of fact in dispute."" If the nonmoving party bears the
burden of proof, summary judgment is appropriate where that party fails to
make a sufficient showing on any essential element of its case.
B.

The Standard of Review: Entire Fairness or Business
Judgment?

The threshold issue is whether the Court should apply the entire
fairness standard or the business judgment standard in reviewing the
Merger. Plaintiffs label the Merger a "minority squeeze-out transaction"

13506 A.2d 173 (Del. 1986).
14Ct. Ch. R. 56(c); see Gilbert v. El Paso Co., 575 A.2d 1131, 1142 (Del. 1990);
Conway v. Astoria Fin. Corp., 837 A.2d 30, 36 (Del. Ch. 2003), affd, 840 A.2d 641 (Del. 2004)
(TABLE).
1
Conway, 837 A.2d at 36.
6Taner v. Int'l Gen. Indus., Inc., 402 A.2d 382, 386
(Del. Ch. 1979).
1 Conway, 837 A.2d at 36 (quotation
omitted).
"Burkhart v. Davies, 602 A.2d 56, 59 (Del. 1991).
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and contend that Kahn v. Lynch Communication Systems, Inc.'9 mandates
that the Court apply the entire fairness standard of review, while defendants
urge the Court to apply the business judgment standard of review.
In Lynch the Delaware Supreme Court held "that the exclusive
standard ofjudicial review in examining the propriety of an interested cashout merger transaction by a controlling or dominating shareholder is entire
fairness" and that "[t]he initial burden of establishing entire fairness rests
upon the party who stands on both sides of the transaction." 20 Additionally,
"approval of the transaction by an independent committee of directors or an
informed majority of minority shareholders" would shift the burden of proof
on the issue of fairness to the plaintiff, but would not change that entire
fairness was the standard of review.21
Plaintiffs contend that Lynch controls this case and mandates
application of the entire fairness standard, regardless of any procedural
protections that were used that may have protected the minority
stockholders. Plaintiffs argue that Hammons stood on both sides of the
transaction because he did not in fact sell his interest in the companies to
Eilian, but rather restructured them in a way that accomplished his tax and
financing goals while maintaining a significant interest in the surviving
company, in addition to other rights. Plaintiffs point not only to Hammons's
numerous contractual arrangements and continuing preferred interest in the
surviving LP, but also to statements from various witnesses that the
transaction was not actually a "sale" by Hammons but rather a "jointventure
of some sort" or a "recapitalization" designed to accomplish Hammons's tax
and liquidity needs. Thus, plaintiffs contend:
as viewed from a legal and tax standpoint, as
communicated to employees and the public, and as
understood by the transaction participants themselves, the
Related Transactions effected a restructuring in which Mr.
Hammons brought in a business partner and obtained
access to financing while retaining most of his equity (in
modified form), together with substantial upside from
future growth of JQH, significant veto rights over future

'9638 A.2d 1110 (Del. 1994).
Id. at 1117 (citations omitted).
211d.
A different standard applies to transactions that effectively cash out minority
shareholders through a tender offer followed by a short-form merger. See In re Aquila Inc., 805
A.2d 184, 190-91 (Del. Ch. 2002); In re SiliconixInc. S'holdersLitig.,2001 WL 716787, at *6-9
(Del. Ch. June 21, 2001); see generally In re Pure Res., Inc. S'holdersLitig., 808 A.2d 421, 434-39
(Del. Ch. 2002).
20
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operations of the Company, and continued direct
management of the Company's hotel properties. Under
these circumstances, the rule of Lynch-that "the exclusive
standard of judicial review in examining the propriety of
an interested cash-out merger transaction by a controlling
or dominating shareholder is entire fairness,"-applies
directly.22
Although plaintiffs' argument has some appeal, ultimately, I
disagree. Unlike in Lynch, the controlling stockholder in this case did not
make the offer to the minority stockholders; an unrelated third party did.
Eilian had no prior relationship with the Company or with Hammons.
Eilian negotiated separately with Hammons, who had a right to sell (or
refuse to sell) his shares, and with the minority stockholders, through the
disinterested and independent special committee. The rights Hammons
retained after the Merger-the 2% interest in the surviving LP, the preferred
interest with a $335 million liquidation preference, and various other
contractual rights and obligations-do not change that Eilian made an offer
to the minority stockholders, who were represented by the disinterested and
independent special committee. Put simply, this case is not one in which
Hammons stood "on both sides of the transaction." 23 Accordingly, Lynch
does not mandate that the entire fairness standard of review apply
notwithstanding any procedural protections that were used. 24
Plaintiffs further contend that, even if Hammons did not stand on
both sides of the transaction as contemplated in Lynch, the policy rationales
underlying the Lynch decision warrant extending its holding to this case. In
support of this position, plaintiffs cite several Court of Chancery decisions
in which the Court applied or extended Lynch. Although I do not fully
address all the cases plaintiffs cite in support of this argument, I generally
reach two conclusions with respect to them: first, the cases plaintiffs cite
can be factually distinguished from this case, and second, to the extent those
cases extended the application of Lynch based on certain policy rationales, I
decline to do so here.
For example, in In re Tele-Communications, Inc. Shareholders

Litigation,25 the evidence suggested that a majority of the board of directors
was interested because they received material personal benefits from the

22

Pls.' Opening Br. 44 (citation omitted).

23Lynch, 638 A.2d at 1117.
24

1mportantly, and as explained below, this result does not provide a final answer to the
standard of review that will be applied.
252005 WL 3642727 (Del. Ch. Dec.
21, 2005).
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transaction they approved . 26 Specifically, the transaction materially
benefited a majority of the directors because it allocated a disproportionate
amount of the merger consideration to the directors' class of stock.
Moreover, only one of those directors was a controlling stockholder entitled
to a control premium. 28 Thus, the interestedness of a majority of the
directors led the Court to apply the entire fairness standard and to conclude
that, as in Lynch, the approval of the transaction by the stockholders and a
special committee could at most shift the burden of demonstrating entire
fairness to plaintiffs. 29 Here, in contrast, Hammons negotiated with Eilian
and did not participate in the negotiations between Eilian and the special
committee. Nothing in In re Tele-Communicationsmandates the extension
of Lynch to this case.so
In In re LNR Property Corp. Shareholders Litigation,3 1 the

complaint alleged that the board breached its fiduciary duties by allowing a
conflicted controlling shareholder, who was acting as both buyer and seller
in the transaction, to "personally negotiate[] a one-sided deal that allowed
him and select members of management to continue to reap the benefits of
[the company's] future growth while cutting out plaintiff and the class."3 2

26

Id. at *8
28Id.at *7.
Id. at *14.
291d.at *8. Because ofthe conflict of interest of a majority ofthe board in that
case, the
Court in In re Telecommunications determined that entire fairness review should apply to the
transaction. The Court also determined that, as in Lynch, approval by shareholders and a special
committee could shift the burden of entire fairness to plaintiffs. Nothing in that case, however,
suggests that such a rule must apply in every case in which the Court is determining whether to
apply entire fairness review. In other words, the result in Lynch-that shareholder and special
committee approval merely shifts the burden of entire fairness-does not preclude the possibility
that shareholder and special committee review could be relevant in determining whether to apply
business judgment or entire fairness in a case that is not governed by Lynch.
30
Plaintiffs also cite In re Cysive, Inc. S'holders Litig., 836 A.2d 531 (Del. Ch. 2003)
and In re W Nat' Corp. S'holders Litig., 2000 WL 710192 (Del. Ch. May 22, 2000). In Cysive,
however, the Court addressed the question of whether the stockholder, who made the buy-out
proposal to the minority stockholders, was a "controlling stockholder" for purposes ofLynch, and
concluded that the large stockholder "possess[ed] the attributes of control that motivate the Lynch
doctrine." Cysive, 836 A.2d at 551-552. In W. Nat'l, the plaintiff challenged the merger between
Western National Corporation and its 46% stockholder. The Court concluded that the record did
not support a finding of control. W. Nat' at *5-10. Here, in contrast, there is no dispute that
Hammons was the controlling stockholder ofJQH. Hammons, however, did not make the offer to
the minority stockholders or agree to a merger with JQH. Rather, an unaffiliated third-party
negotiated separately with Hammons and the special committee.
3896 A.2d 169 (Del. Ch. 2005).
32
Id. at 176. Similarly, in Ryan v. Tad's Enterprises,Inc., 709 A.2d 682 (Del. Ch. 1996)
and In re Dairy Mart Convenience Stores, Inc., 1999 WL 350473 (Del. Ch. May 24, 1999), the
Court applied entire fairness review where the controlling stockholder negotiated the transaction
on behalf of the company and the minority stockholders.
27
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The complaint also alleged that the controlling shareholder dominated and
controlled the board and the "sham" special committee, which did not have
the authority to engage in independent negotiations>
Taking the
allegations in the complaint in the light most favorable to plaintiffs, the
Court could not, on a motion to dismiss, rule out the possibility that the
entire fairness standard would apply because the controlling stockholder
negotiated the transaction, including the allocation of a 20.4% stake in the
resulting company for himself.34 The Court noted, however, that "[t]here is
authority for the proposition that the mere fact that a controller has or may
be acquiring some interest in the buyer does not automatically trigger entire
fairness review."3 5 The Court noted that the business judgment standard of
review may ultimately apply if, at a later stage, the defendants are able to
show that the interests of the minority stockholders were adequately
protected. As the LNR PropertyCourt stated:
Of course, the defendants may be able to show at the summary
judgment stage that Miller, as they argue, negotiated this transaction as a
seller, not a buyer, and that the board and the Special Committee were
entitled to repose confidence in his unconflicted motivation to obtain the
maximum price for all LNR stockholders. In that case, the court may well
be able to conclude that the measures taken by the board and the Special
Committee to protect the interests of the minority were adequate in the
circumstances to invoke the business judgment standard of review.
Nonetheless, those facts and circumstances do not appear in the well
pleaded allegations of the complaint.
Although I have determined that the measures taken in this case
were not "adequate in the circumstances to invoke the business judgment
standard of review," this result is not mandated by Lynch. Rather, it results
from deficiencies in the specific procedures used in this case. In other
words, I accept defendants' argument that Lynch does not mandate the
application of entire fairness review in this case, notwithstanding any
procedural protections for the minority stockholders.37 In this case-which,

at 176-77.
1Id. at 178.
3Id. at 177-78 (citing Orman v. Cullman, 794 A.2d 5,21-22 n.36 (Del.
Ch. 2002); In re
Budget Rent A Car Corp. S'holders Litig., 1991 WL 36472, at *3 (Del. Ch. Mar. 15, 1991)).
61d. at
178.
3Although I have determined that the facts ofthis case fall outside the ambit ofLynch, I
am also cognizant of recent suggestions of ways to "harmonize" the standards applied to
transactions that differ in form but have the effect of cashing out minority stockholders. See In re
Cox Commc'ns, Inc. SholdersLitg., 879 A.2d 604, 606-07, 642-48 (Del. Ch. 2005); In re Cysive,
Inc. S'holders Litig., 836 A.2d 531, 549 n.23 (Del. Ch. 2003); In re Pure Res., 808 A.2d at 443-46.
33Id.
34
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again, I have determined is not governed by Lynch-business judgment
would be the applicable standard of review if the transaction were (1)
recommended by a disinterested and independent special committee, and
(2) approved by stockholders in a non-waivable vote of the majority of all
the minority stockholders.
I reject, however, defendants' argument that the procedures used in
this case warrant application of the business judgment standard of review.
Although I have determined that Hammons did not stand "on both sides" of
this transaction, it is nonetheless true that Hammons and the minority
stockholders were in a sense "competing" for portions of the consideration
Eilian was willing to pay to acquire JQH and that Hammons, as a result of
his controlling position, could effectively veto any transaction. In such a
case it is paramount-indeed, necessary in order to invoke business
judgment review-that there be robust procedural protections in place to
ensure that the minority stockholders have sufficient bargaining power and
the ability to make an informed choice of whether to accept the third-party's
offer for their shares.
Here, the vote of the minority stockholders was not sufficient both
because the vote could have been waived by the special committee and
because the vote only required approval of a majority of the minority
stockholders voting on the matter, rather than a majority of all the minority
stockholders. Defendants would no doubt argue that the special committee
merely had the ability to waive the vote but chose not to waive it in this
case and that the Merger was in fact approved by a majority of all the
minority stockholders. Importantly, however, the majority of the minority
vote serves as a complement to, and a check on, the special committee. An
effective special committee, unlike disaggregate stockholders who face a
collective action problem, has bargaining power to extract the highest price
available for the minority stockholders. The majority of the minority vote,
however, provides the stockholders an important opportunity to approve or

3 Of course, it is not sufficient for the special committee to merely be disinterested and
independent. Rather, the committee must be given sufficient authority and opportunity to bargain
on behalfofthe minority stockholders, including the ability to hire independent legal and financial
advisors. Moreover, neither special committee approval nor a stockholder vote would be effective
ifthe controlling stockholder engaged in threats, coercion, or fraud. As explained below, plaintiffs
contend that the price of the minority shares was depressed as a result of Hammons's improper
self-dealing conduct and that as a result the special committee and the minority stockholders were
coerced into accepting the Merger. If a plaintiff were able to make such a showing, even special
committee approval and a majority of the minority vote would not invoke the business judgment
standard ofreview. Similarly, a stockholder vote would not be effective for purposes of invoking
the business judgment standard of review if it were based on disclosure that contained material
misstatements or omissions.
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disapprove of the work of the special committee and to stop a transaction
they believe is not in their best interests. Thus, to provide sufficient
protection to the minority stockholders, the majority of the minority vote
must be nonwaivable, even by the special committee.39
Moreover,
requiring approval of a majority of all the minority stockholders assures that
a majority of the minority stockholders truly support the transaction, and
that there is not actually "passive dissent" of a majority of the minority
stockholders.4 0
To give maximum effect to these procedural protections, they must
be pre-conditions to the transaction. In other words, the lack of such
requirements cannot be "cured" by the fact that they would have been
satisfied if they were in place. This increases the likelihood that those
seeking the approval of the minority stockholders will propose a transaction
that they believe will generate the support of an actual majority of the
minority stockholders. Moreover, a clear explanation of the pre-conditions
to the Merger is necessary to ensure that the minority stockholders are
aware of the importance of their votes and their ability to block a
transaction they do not believe is fair. Accordingly, entire fairness is the
appropriate standard of review in this case.
C. The Entire Fairnessof the Merger

The concept of entire fairness has two components: fair dealing
and fair price. These prongs are not independent, and the Court does not
focus on each of them individually. 41 Rather, the Court "determines entire
fairness based on all aspects of the entire transaction."4 2 Fair dealing
involves "questions of when the transaction was timed, how it was initiated,
structured, negotiated, disclosed to the directors, and how the approvals of
the directors and the stockholders were obtained." 4 3 Fair price involves
questions of "the economic and financial considerations of the proposed
merger, including all relevant factors: assets, market value, earnings, future
prospects, and any other elements that affect the intrinsic or inherent value

3See In re JCC Holding Co., 843 A.2d 713, 724-25 n.33 (Del. Ch. 2003); see also
Gesoffv. HIC Indus., Inc., 902 A.2d 1130, 1150 n.121 (Del. Ch. 2006); In re Pure Res., 808 A.2d at
445.
4oSee In re PNB HoldingCo. S'holders Litig., 2006 WL 2403999, at * 15 (Del. Ch. Aug.

18, 2006).
41Valeant Pharms. Int'l v. Jerney, 921 A.2d 732, 746 (Del. Ch. 2007) ("[T]he fair
dealing prong informs the court as to the fairness of the price obtained through that process.").
42

43

d.

Emerald Partners v. Berlin, 787 A.2d 85, 97 (Del. 2001) (quoting Weinberger v.
UOP, Inc., 457 A.2d 701, 711 (Del. 1983)).
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of a company's stock."4 4 That the special committee approval and the
majority of the minority vote were not sufficient to invoke the business
judgment standard of review does not necessarily mean that defendants will
be unable to prevail on the issue of fair dealing.
Hammons contends that he is entitled to summary judgment even if
entire fairness is the applicable standard of review. Hammons asserts that
he received less than $24 per share for his Class B shares and did not
receive any consideration at the expense of the minority stockholders. In
support of this assertion Hammons relies on Lehman's opinion that
Hammons received less than $24 per share in actual value for his Class B
shares and therefore received less per share than the minority stockholders.
Plaintiffs, however, attack Lehman's opinion. For example, plaintiffs
criticize Lehman's decision to value the $275 million line of credit at only
$20 to $30 million dollars based on the cost to Hammons of a theoretical
line of credit obtained in the market, notwithstanding that such a line of
credit would not, in fact, have been available to Hammons in the open
market. Plaintiffs also contend that Lehman erred by failing to account for
the significant tax benefits Hammons received and the other benefits
Hammons received that Lehman determined "do not have a quantifiable
valuation from a financial point of view." Finally, plaintiffs contend that
Lehman's analysis is not determinative on the issue of fair price because it
does not account for the impact of Hammons's tax and other specialized
requirements on the price obtained for the minority stockholders.45 These
factual and legal disputes regarding the persuasive value of Lehman's
opinion on the issue of fair price preclude entry of summary judgment in
defendants' favor on that issue.
Because entire fairness is the appropriate standard of review and
because there are material factual issues as to the fairness of the price,
Hammons's motion for summary judgment on that issue is denied .46
Similarly, the director defendants' motion for summary judgment on that
-*
*47
issue is also denied.

(quoting Weinberger, 457 A.2d at 711).
5Plaintiffs maintain that "[t]he injury to the Class is measured not by the benefitto Mr.
Hammons, but by the loss suffered by Class members as a result of the personal, self-serving
requirements he imposed." Pis.' Opening Br. 54.
The disclosure claims, which are also addressed in Hammons's motion for summary
judgment and the director defendants' motion for summary judgment, are addressed below.
47
See Emerald Partners, 787 A.2d at 93-94 ("[W]hen entire fairness is the applicable
standard of judicial review, a determination that the director defendants are exculpated from
paying monetary damages can be made only after the basis for their liability has been decided.");
LNR Property, 896 A.2d at 178 & n.54 (declining to dismiss claims on the basis of 8 Del C. §
102(b)(7) exculpatory provision because "the entire fairness standard ofreview may be applicable,
441d.
4
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Plaintiffs contend that they have established that the Merger process
involved unfair dealing, thus leaving for trial only the issue of fair price.
Plaintiffs also argue that the special committee was not effective because
the special committee was "coerced" to accept Hammons's offer to avoid the
"worse fate" of a continuing presence of minority stockholders. I am not
convinced that the special committee was ineffective merely based on the
fact that Hammons was able to veto any transaction. In the first instance,
there is no requirement that Hammons sell his shares. Nor is there a
requirement that Hammons sell his shares to any particular buyer or for any
particular consideration, should he decide in the first instance to sell them.
There is no requirement that Hammons agree to a transaction that would
have adverse tax implications for him. If Hammons chose not to sell his
shares, the minority stockholders would have remained as minority
stockholders. The mere possibility that the situation would return to the
status quo, something Hammons could have chosen to do by never
considering selling his shares, is not, standing alone, sufficient "coercion" to
render a special committee ineffective for purposes of evaluating fair
dealing.
Plaintiffs also contend, however, that the price of the minority
shares before the Merger was depressed as a result of Hammons's improper
self-dealing transactions. Defendants contend that any "undervaluing" of
the shares merely represents the lack of control premium attributable to a
minority position in the Company. I am unable, on the current record, to
resolve this factual dispute, and neither plaintiffs nor defendants are entitled
to summary judgment on the issue of fair dealing. Plaintiffs could prevail at
trial on the issue of fair dealing if they were able to establish that the price
of the minority shares was depressed as a result of Hammons's improper
self-dealing conduct. If the price were depressed as a result of such
conduct, then the special committee and the stockholders could have been
subject to improper coercion, meaning they would have been coerced into
accepting any deal, whether fair or not, to avoid remaining as stockholders.
This result addresses the concern that majority stockholders may have an
incentive to depress the price of minority shares through improper selfdealing so they could then buy out the minority at a low price. As
explained above, however, the issues of whether the price of the minority
shares was depressed as a result of such conduct, and whether, as a result,
the special committee or the minority stockholders were improperly coerced
into accepting the Merger, must remain for trial. Accordingly, neither
plaintiffs nor defendants are entitled to summary judgment on the issue of
and, thus, 'the inherently interested nature of those transactions [may be] inextricably intertwined
with issues of loyalty."') (quoting EmeraldPartners,787 A.2d at 93).
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fair dealing.48
D.

The Disclosure Claims

As noted above, plaintiffs agree that a number of disclosure
violations previously alleged should be withdrawn, but continue to assert
that the proxy statement contained four misstatements and omissions.
Plaintiffs maintain that the proxy statement mischaracterized the special
committee process, omitted information regarding the alleged conflicts of
interest of Lehman and Katten Muchin, and omitted information regarding a
presentation Eilian made to the special committee. Defendants seek
summary judgment on the disclosure claims.49
The fiduciary duty of disclosure, which is a specific formulation of
the duties of care and loyalty, requires the Board to "disclose fully and
fairly all material information within the board's control ... .o To succeed
on their disclosure claims, plaintiffs must identify the facts allegedly
omitted from the proxy statement and "state why they meet the materiality
standard and how the omission caused injury."5 1 "An omitted fact is
material if there is a substantial likelihood that a reasonable stockholder
would consider it important in deciding how to vote." 52 In other words,
"there must be a substantial likelihood that the disclosure ofthe omitted fact
would have been viewed by the reasonable stockholder as having

48

Although the procedural protections used in this case were not sufficient to invoke
business judgment protection, they could have been sufficient to shift the burden ofdemonstrating
entire fairness to plaintiffs. As explained below, some of plaintiffs' disclosure claims have
survived summary judgment. Accordingly, at this stage, I cannot conclude that the majority ofthe
minority vote shifts the burden of demonstrating entire fairness to plaintiffs. Because of the
material issues of fact that remain, I also leave open the question whether the special committee's
process and approval were sufficient to shift the burden of entire fairness to plaintiffs.
4
9Defendants cite In re Transkaryotic Therapies,Inc., 954 A.2d 346 (Del. Ch. 2008) and
argue that they are entitled to summary judgment because there is no longer a remedy available for
any of the alleged disclosure violations. Entire fairness, however, is the appropriate standard of
review in this case, and because ofthe issues ofloyalty "intertwined" with transactions subject to
such a standard, this is not a case in which the Court will refrain from granting relief for disclosure
violations because the transaction has been completed. See LNR Property,896 A.2d at 178 &
n.54. In other words, this is not a case "where there is no evidence of a breach of the duty of
loyalty or good faith by the directors who authorized the disclosures." Transkaryotic,954 A.2d at
362; see EmeraldPartners,787 A.2d at 93-94. Similarly, the Board is not entitled to summary
judgment at this stage under the Company's 8 Del. C. § 102(b)(7) exculpatory provision. See LNR
Property, 896 A.2d at 178 & n.54; EmeraldPartners,787 A.2d at 93-94.
50Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 1172 (Del. 2000) (quoting Stroud v.
Grace, 606 A.2d 75, 84 (Del. 1992)).
5 Id. at 1173 (Loudon v. Archer-Daniels-MidlandCo., 700 A.2d 135, 141 (Del. 1997)).
52Loudon, 700 A.2d at 143.
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significantly altered the 'total mix' of information made available."5 3 Of
course, "[u]nsupported conclusions and speculation are not a substitute for
facts." 54
First, plaintiffs contend that the proxy statement "mischaracterized
the Special Committee process as effective and independent of Mr.
Hammons" and that "[b]y failing to convey the subservient, deferential
approach adopted by the Special Committee, JQH's minority shareholders
were led to believe that the price achieved resulted from an effective, arm's
length process and not from the constrained, coerced posture occupied by
the Special Committee." 5
Even interpreting the facts in plaintiffs' favor, I am not convinced
that they have stated a claim based on the failure to disclose the
"subservient, deferential approach adopted by the Special Committee."
Plaintiffs point to no specific factual misrepresentation or misleading
disclosure in the proxy statement. Rather, plaintiffs seek to have defendants
disclose their characterization of the special committee process. This Court
has clearly held that directors are not required to disclose the plaintiffs'
characterization of the facts or engage in "self-flaggelation." 56 Here, I
cannot conclude that defendants violated the duty of disclosure by failing to
describe the special committee as "subservient" or "deferential." The proxy
statement describes the special committee process and even includes
disclosure of the special committee's recognition that it lacked the authority
and ability to broadly market the Company in light of Hammons's ability to
block any transaction and that Hammons's interest in any transaction would
be influenced by, among other things, tax implications personal to
Hammons and different from those of the minority stockholders. Given this
disclosure and the thorough description of the other aspects of the special
committee process, Delaware law does not require that the proxy statement

53Skeen,

750 A.2d at 1172 (quoting Loudon, 700 A.2d at 143) (internal quotation marks

omitted).
541d.

at 1173.

Opening Br. 67.
Khanna v. McMinn, 2006 WL 1388744, at *29, 34 (Del. Ch. May 9, 2006) ("A longstanding principle of disclosure jurisprudence provides that a board need not engage in 'selfflagellation.' Notwithstanding the requirement that directors disclose fully all material facts in the
solicitation of proxies from shareholders, a board of directors is not required to 'confess to
wrongdoing prior to any adjudication of guilt,' nor must it 'draw legal conclusions implicating
itself in a breach of fiduciary duty from surrounding facts and circumstances prior to a formal
adjudication of the matter.') (footnotes omitted); In re MONY Group, Inc. Sholder Litig., 853
A.2d 661, 682 (Del. Ch. 2004) ("'[A]s a general rule, proxy materials are not required to state
,opinions or possibilities, legal theories or plaintiffs characterization of the facts.") (quoting
Seibert v. Harper & Row, Publishers, Inc., 10 Del. J. Corp. L. 645, 655, 1984 WL 21874, at *6
(Del. Ch. Dec. 5, 1984)).
5Pls.'
6
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include plaintiffs' characterization of the special committee process. 57
Accordingly, summary judgment is granted in favor of defendants on this
claim.
Plaintiffs also bring a claim based on the failure to disclose that
Lehman faced a potential conflict of interest because it had contacts with
Eilian about the possibility of underwriting the nearly $700 million
commercial mortgage-backed security offering planned by Eilian after
completion of the Merger. Plaintiffs contend that the possibility of getting
this business gave Lehman a powerful incentive to approve the transaction.
Defendants contend that the group at Lehman that had contact with
Eilian about the debt refinancing was different from the group advising the
special committee and that Lehman did not ultimately get the business.
This Court, however, has stressed the importance of disclosure of potential
conflicts of interest of financial advisors. Such disclosure is particularly
important where there was no public auction of the Company and
"shareholders may be forced to place heavy weight upon the opinion of
such an expert." 59 It is imperative that stockholders be able to decide for
themselves what weight to place on a conflict faced by the financial advisor.
Defendants further contend that "there is no evidence that Lehman's
opinion was affected by the purported pitch."60 There is no rule, however,
that conflicts of interest must be disclosed only where there is evidence that
the financial advisor's opinion was actually affected by the conflict. Thus,
defendants cannot defend the alleged omission as immaterial by arguing
that any contacts between Lehman and Eilian regarding the refinancing
occurred after Lehman opined in December 2004 that the then-high bid of
$21 per share was fair to the minority stockholders. By an extension of the
logic underlying this argument (that a conflict is not material because the
current bid is higher than a bid that was previously found fair by the
financial advisor), Lehman's continued engagement after the $21 bid was
wholly unnecessary so long as any subsequent bid was not below $21. If
this is not the case-if Lehman's judgment was still valuable and necessary

In re Lear Corp. Sholder Litig., 926 A.2d 94, 111 (Del. Ch. 2007).
"See DavidP. Simonetti Rollover IRA v. Margolis, 2008 WL 5048692, at *8 (Del. Ch.
June 27, 2008) ("[1]t is imperative for the stockholders to be able to understand what factors might
influence the financial advisor's analytical efforts.... A financial advisor's own proprietary
financial interest in a proposed transaction must be carefully considered in assessing how much
credence to give its analysis.").
5Braunschweigerv. Am. Home Shield Corp., 17 Del. J. Corp. L. 206, 217, 1991 WL
3920, at *6 (Del. Ch. Jan. 7, 1991).
60
Def John. Q. Hammons's Reply in Supp. of His Mot. For Summ. J. & Opp'n to Pls.'
Mot. for Partial Summ. J. 17.
5See
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even after the opinion on the $21 bid-then the financial advisor's conflict
of interest would need to be disclosed in the proxy statement. There remain
important factual issues about the timing and content of any contact
between Lehman and Eilian regarding the refinancing, as well as whether
the Board knew or should have known of the alleged conflict. Defendants,
therefore, are not entitled to summary judgment on this claim.
Plaintiffs also assert a claim based on the failure to disclose Katten
Muchin's representation of iStar. iStar is the firm that provided Eilian the
financing to complete the Merger, and plaintiffs contend that iStar played a
substantial role in negotiations between Hammons and Eilian. Plaintiffs
argue that this conflict gave Katten Muchin an incentive to see the Merger
proceed with Eilian. The special committee was informed of the conflict
and that iStar would be represented by a separate team of attorneys at
Katten Muchin that was prohibited from discussing the matter with the team
of attorneys advising the special committee. The special committee
discussed the matter and unanimously approved the representation and
agreed that the matter would not compromise Katten Muchin's
independence. The conflict, however, was not disclosed to stockholders in
the proxy statement.
Again, the compensation and potential conflicts of interest of the
special committee's advisors are important facts that generally must be
disclosed to stockholders before a vote. This is particularly true, where, as
here, the minority stockholders are relying on the special committee to
negotiate on their behalf in a transaction where they will receive cash for
their minority shares. Although the waiver of the conflict by the special
committee may have resolved any ethical violation, the special committee's
waiver of the conflict would likely be important to stockholders in
evaluating the Merger and in assessing the efforts of the special committee
and its advisors. For these reasons, defendants are not entitled to summary
judgment on this claim.
Finally, plaintiffs bring a claim based on the failure to disclose in
the proxy statement a presentation Eilian made to the special committee.
The presentation, which was made to the special committee in November
2004, included a valuation of JQH shares from $35.37 to $43.01 based on
the average of "peer multiples." Defendants contend that the valuation was
based on a hypothetical scenario in which the Company remained public but
was transformed into a new entity under Eilian's management. Plaintiffs
assert that although the presentation lists several factors that result in JQH's
share price being below peer multiples, the presentation does not describe
the valuation as contingent on any of these hypothetical factors. Plaintiffs
also contend that none of the factors listed are proper grounds for a discount
from fair value under Delaware law.
After reviewing the presentation and the minutes of the November
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18, 2004 special committee meeting, it is not clear to the Court whether or
not the valuation in the presentation was based on a "hypothetical" scenario
in which the company remained public with Eilian taking control. If the
valuation was not contingent on such a hypothetical scenario, then it
appears to be information that a reasonable stockholder would find relevant
in determining whether to vote to approve Eilian's $24 per share offer. If,
on the other hand, the valuation in the presentation was based on such a
hypothetical transaction-a transaction the Board likely could have
determined in good faith was highly unlikely given Hammons's
objectives-then the Board would likely not have violated their duty of
disclosure by failing to disclose the presentation in the proxy statement.
Accordingly, defendants are not entitled to summary judgment on this
claim.
E.

The Aiding and Abetting Claims

Plaintiffs assert a claim against Acquisition and Merger Sub for
aiding and abetting a breach of fiduciary duty. To prevail on an aiding and
abetting claim, a plaintiff must establish "'(1) the existence of a fiduciary
relationship, (2) a breach of the fiduciary's duty,

. . . (3) knowing

participation in that breach by the defendants,' and (4) damages proximately
caused by the breach."
As a controlling stockholder, Hammons owed
fiduciary duties to the minority stockholders, and the issue of fair dealing
and fair price cannot be decided on summary judgment and therefore must
remain for trial. Defendants assert that they are entitled to summary
judgment on this issue because there is no evidence that Eilian's entities
knowingly participated in a breach of fiduciary duty.
"Knowing participation in a board's fiduciary breach requires that
the third party act with the knowledge that the conduct advocated or
assisted constitutes such a breach." 62 Eilian was intimately involved in the
negotiations and structuring of the transaction and understood that
Hammons and the minority stockholders were in a sense "competing" for
the consideration he would pay to acquire JQH. An offeror, however, may
bargain at arm's-length for the lowest possible price, and Eilian was
permitted to negotiate both with Hammons and the special committee, so
long as he did not have knowledge that those negotiations and the resulting
transaction would cause a breach of duty to the minority stockholders. As

61

Malpiede v. Townson, 780 A.2d 1075, 1096 (Del. 2001) (quoting Penn Mart Realty
Co. v. Becker, 298 A.2d 349, 351 (Del. Ch. 1972)).
62

Id. at 1097.
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noted above, plaintiffs contend that Hammons's improper self-dealing
conduct depressed the price of the minority shares, and plaintiffs could
prevail at trial on the issue of fair dealing if they were able to make such a
demonstration. Plaintiffs cite evidence that Eilian was aware of those
conflicts and that they may have had an effect on the price of the minority
shares. For example, plaintiffs point to Eilian's October 28, 2004 letter to
the special committee, which cited "[p]erceived conflicts of interest with the
controlling Class B shareholder" as an explanation for the
underperformance of JQH shares, and Eilian's November 17, 2004
presentation that cited "unique issues of controlling shareholder" as a source
of the Company's trading discount. Accordingly, there remains a material
issue of fact as to whether Eilian was aware that JQH's stock price was
depressed as a result of Hammons's improper self-dealing conduct.
Accordingly, defendants are not entitled to summary judgment on this
claim.
III. CONCLUSION
For the foregoing reasons, defendants' motions for summary
judgment are granted in part and denied in part, and plaintiffs' motion for
partial summary judgment is granted in part and denied in part. Counsel
shall confer and submit a form of order that implements the rulings
described above.
IT IS SO ORDERED.
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These two actions involved challenges to the now-consummated
acquisition of DefendantNYMEX Holdings, Inc. ("NYMEX") by an entity
controlled by Defendant CME Group, Inc. ("CME"). Some of the claims are
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brought on behalf of former shareholders of NYMEX.1 Others are brought
on behalf of the Class A Members (i.e., those "seat holders" having
contractual trading rights) of the NYMEX Exchange, which was a
subsidiary of NYMEX. 2
In this memorandum opinion, the Court addresses Defendants'
motions to dismiss both actions.
I. BACKGROUND
A.

The Parties

NYMEX (or the "Company"), formerly a publicly traded Delaware
corporation, was the largest commodity futures exchange in the world.
The Company's principal operations were conducted through its two
subsidiaries, the New York Mercantile Exchange, Inc. ("NYMEX
Exchange") and Commodity Exchange, Inc. ("COMEX"). 4
Plaintiffs Cataldo Capozza, Polly Winters, and Joan Haedrich
owned NYMEX common stock.5 Plaintiff Capozza also was a Class A
Member of the NYMEX Exchange from 1983 through sometime in 2008.6
Plaintiff Shelby Greene, also a Class A Member, brought her action on
behalf of the Class A Members of the NYMEX Exchange.
Defendant Richard Schaeffer was the chairman of both NYMEX
and NYMEX Exchange and was a member of the NYMEX Board of
Directors (the "Board").7 Schaeffer also had been a Class A Member of the
NYMEX Exchange since 1981.8 Defendant James Newsome was the
President, ChiefExecutive Officer, and a member of the Board ofDirectors
of NYMEX. 9 In addition to Schaeffer and Newsome, all of the other
members of the Board are named as individual Defendants (the "Director
Defendants"). 10

In re NYMEXS'holder Litig.,

C.A. No. 362 1-VCN (the "NYMEX Action").
Greene v. NYMEXHoldings, Inc., C.A. No. 3835-VCN (the "Greene Action"). For
convenience, the Third Consolidated and Amended Class Action Complaint in the
NYMEXAction will be referred to as the "Complaint," and the Amended Class Action Complaint
in theGreene Action will be referred to as the "Greene Complaint."
Compl. 3.
4
Compl. 14.
Compi. f 11, 12, 13.
6
Compl. 11.
Compl. 15.
Id.
'Compl.
16.
10
Those Defendants are: Stephen Ardizzone, Neil Citrone, Melvyn Falis, William Ford,
Howard Gabler, A. George Gero, Thomas Gordon, Harvey Gralla, William Maxwell, John
2
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Defendant CME formed Defendant CMEG NY, Inc. as its whollyowned subsidiary for the purpose of acquiring NYMEX.I'
B.

Pre-Merger Modifications to NYMEX's Structure

From 1872 until 2000, NYMEX Exchange operated as aNew York
not-forprofit membership organization.
Seemingly anticipating the
subsequent trend towards demutualization of exchanges, NYMEX
Exchange demutualized in 2000, converting to a Delaware for-profit entity
organized as a stock holding company with a subsidiary membership
company. In the demutualization, each NYMEX Exchange membership
was converted into two pieces-a Class A membership in the subsidiary
exchange, representing trading privileges on NYMEX Exchange, and one
share ofNYMEX Holdings common stock, representing an equity interest
in NYMEX Holdings, the surviving parent. NYMEX Holdings' interest in
NYMEX Exchange was converted into the sole outstanding Class B
membership in the subsidiary Exchange. NYMEX Holdings retained all
equity in the Exchange, as well as a right to all dividends and liquidation
proceeds.
C.

The Merger

In July 2007, the Board established the Strategic Initiatives
Committee (the "SIC") in order to consider, negotiate, and recommend any
significant transactions involving the Company. 12 In or about June or July
2007, John Thain ("Thain"), then Chairman of the New York Stock
Exchange ("NYSE"), met with Schaeffer and expressed NYSE's interest in
acquiring NYMEX. As discussions progressed, Thain, on behalf on
NYSE, spoke of purchasing NYMEX for $142 per share, reflecting a
meaningful premium above the trading price. NYSE ultimately did not
make a formal offer to purchase NYMEX. The Complaint alleges that
Schaeffer did not inform the SIC or the Board of either his communications
with Thain or NYSE's interest in purchasing NYMEX for $142 per share. 14
It further alleges that "NYSE ultimately declined to make a formal proposal

McNamara, Daniel Rappaport, Frank Siciliano, Robert Steele, and Dennis Suskind. In the various
filings, there is a discrepancy as to the number of directors-15 or 16. One director, Defendant
Gralla, did not serve on the Board after May 2008, and the Court assumes that the end of service
accounts for the disparity.
"Compl. 38.
12COmpl. 76.
13Compl. 77.
14COmpl.
81, 83, 85.
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for purchasing NYMEX because Schaeffer personally demanded a senior
executive position for himself as a pre-condition to the deal."15
Sometime in late spring 2007, Schaeffer and Newsome began
negotiating the sale of NYMEX to CME with Terry Duffy, CME's
Chairman, and Craig Donahue, CME's Chief Executive Officer, but, it is
alleged, they did not provide the Board or the SIC any of the details of these
negotiations.
The Board, however, was made aware that negotiations
between the two companies were in progress for the purpose of a business
combination. On January 7, 2008, NYMEX and CME entered into a
confidentiality agreement in order to discuss more fully a potential
acquisition. On January 9, 2008, the Board approved the $97 million in
change in control payments to senior management." 19
On January 28,2008, NYMEX announced that it was in the process
of negotiating a potential combination with CME, and that CME had
offered to buy NYMEX for approximately $119 per share, which
represented a 2.10% premium over the closing price of NYMEX shares on
that day and an 11I% premium above the closing price ofNYMEX shares on
the last trading day prior to the announcement.20 A substantial portion of the
merger consideration was to be paid in CME stock. 21 The Company also
announced that it had entered into a 30-day exclusive negotiating period
with CME.22 The Complaint alleges that, prior to any formal agreement
between CME and NYMEX, "Schaeffer and Newsome committed to Duffy
and Donahue that NYMEX would not attempt to renegotiate any of the
economic terms of the proposed sale," and that this alleged arrangement was
not disclosed to the Board.23
On January 24, 2008, only four days before NYMEX announced
that it was in exclusive merger discussions with CME, CME stock had
closed at $635.14 per share, an almost $90 per share increase over its
closing price a week earlier. 24 The Complaint alleges that NYMEX timed
the announcement of the exclusivity period in order for CME to capitalize

82.
Compl. f 87, 91, 92, 114.
7
1 Compl.
117.
18
Compl. 88.
19Compl. 117. See also Compl.
125-28. NYMEX's Compensation Committee first
discussed the severance plan on November 19, 2007, and voted to recommend it to the
NYMEX Board on December 11, 2007. In July 2008, the Board reduced the overall cost of the
severance plan to $67 million.
2
()Compl.
90, 95.
21Compi. 103.
22
COmpl. 95.
23
Compl.
93-94.
15Compl.

16

24COmpI.

100.
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on the recent increase in its stock price. 25 One week after the
announcement, however, CME stock fell to $485.25 per share.26 The CME
offer did not contain a "collar"-a mechanism that could have offered some
protection against market fluctuations in CME stock-on the stock portion
of the merger consideration. Accordingly, because a substantial portion of
the consideration in CME's offer was CME stock, the loss in value of CME
stock had the effect of materially reducing the total merger consideration.
The Complaint alleges that CME offered to "collar" the stock
portion of the merger consideration, but such offer was rejected by
Schaeffer and Newsome because it would have adversely affected the value
of their NYMEX stock options. Accordingly, Schaeffer and Newsome did
not inform the board that CME had offered a collar.27
Despite the decline in the price of CME stock, the parties extended
the 30day exclusivity period to March 15, 2008.28 On March 17, 2008,
NYMEX announced that it had entered into a merger agreement with CME.
Pursuant to the merger agreement, which was unchanged from the terms of
CME's original offer, CME was to acquire all ofNYMEX's common stock
in exchange for $36 per share in cash and 0.1323 shares of CME common
stock per NYMEX share.29 However, based upon the value of CME stock
before the capital markets' opening on March 17, 2008, the implied value of
the merger consideration had declined to $100.30 per NYMEX share.o
The Complaint alleges that the Board approved the transaction "without
obtaining, soliciting, or attempting to solicit other, higher bids for the
Company's shares."01
On or about March 16, 2008, the Board obtained fairness opinions
on the acquisition from J.P. Morgan Securities, Inc. ("J.P. Morgan") and
Merrill Lynch, Pierce, Fenner & Smith Incorporated ("Merrill Lynch").32
Both financial advisors opined that the consideration to be paid to NYMEX
shareholders was fair as of the date the fairness opinions were issued. The
Complaint alleges that the discounted cash flow analyses performed by both

25Id. See also Compl. 101 (noting that Schaeffer was advised by email that CME stock
had risen substantially while the transaction was being negotiated).
26
Compl. 102.
27
COmpl.
105, 107-09.
28
Compl. 111.
29Compl.
112.
30
Compl. 116.
'Compl. 115.
32Compl.
134.
3
3 COmpl.
134.
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financial advisors were flawed, which resulted in an improperly low implied
range of values for NYMEX stock.34
In addition to the shareholder vote, the Merger Agreement also had
a closing condition that required 75% of NYMEX Exchange Class A
Members to approve amendments to the governing documents of NYMEX
Exchange that curtailed most oftheir rights as Class A Members. As part of
the transaction, Class A Members, who collectively owned between 45 and
47 percent of NYMEX common stock, were also offered a $750,000
"Membership Rights Payment" as a means to compensate them for the
reduction in value of their seats and in exchange for the individual waiver of
additional rights. The amended merger proxy statement, filed with the
Securities and Exchange Commission ("SEC") on July 21, 2008, informed
Exchange Class A Members that they would be required to waive all rights
and claims as Class A Members against Defendants, as well as their rights
and claims as NYMEX shareholders (other than the right to the merger
consideration), in order to receive the $750,000 Membership Rights
Payment. 36 This included their right to join the class in this case.
Specifically, the "Waiver and Release" provision of the Amended Proxy
stated in relevant part:
By executing this Waiver and Release, and effective upon
acceptance of the Membership Rights Payment, . . .
("Releasing Parties"), effective as of the Effective Time,
hereby absolutely, unconditionally and irrevocably waives
any right to and releases and forever discharges . . .
(collectively, the "Released Parties") from any and all
manner of causes of action, damages, liabilities,
obligations, promises, judgments, claims and demands of
any nature whatsoever, in law or in equity, of every kind
and description, whether known or unknown, suspected or

34

Compl. 137. The Greene Complaint similarly asserts that the fairness opinions
issued by investment banker Sander O'Neill regarding the value ofthe Class A Memberships were
unreliable and unfair. Specifically, the Greene Complaint alleges that Sandler O'Neill "reached its
preordained conclusion by employing an unreliable methodology to suppress the true value for a
Class A Membership." Greene Compl. 73.
3Compl.
131. The Merger Agreement initially contemplated requiring Class A
Members to sell their memberships in exchange for a Membership Rights Payment of $612,750,
for a total paid by CME of $500 million. After Class A Members voiced opposition to the amount
of consideration offered and threatened to block the merger, the revised merger agreement raised
the consideration offered to $750,000 and allowed Members to retain their seats, though with
sharply curtailed rights. Greene Compl.
70, 83, 96-97.
6
Compl.
130-31.
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absolute or contingent ("Actions"), which such Releasing
Parties (in any capacity whatsoever, including, without
limitation, their capacities as stockholders of NYMEX
Holdings) ever had, now have or hereafter can, shall or
may have against any Released Party . ...

Subsequently, NYMEX mailed a "Final Waiver & Release" to all
Class A Members that deleted any reference to the Effective Time.3 8 The
Plaintiffs allege that the deletion of reference to the Effective Time gives
the Final Waiver & Release a retroactive effect. 39 Among those claims
purportedly waived in the Final Waiver & Release are certain rights to a
percentage ofNYMEX Exchange revenues in perpetuity, subject to certain
triggering events, previously stipulated in NYMEX Exchange governing
documents ("Section 311(G) rights"). In her complaint, Greene asserts that
such rights had already vested and, thus, were not (and could not have been)
extinguished by the class vote approving the removal of such provisions.
The Board unanimously approved the merger. In addition, over
95% of the shares voted were voted in favor of the merger. More than 80%

of the NYMEX Exchange Class A Members voted in favor of amending the
governing documentsof the Exchange in order to satisfy the closing
condition. The merger was consummated on August 22, 2008.
D.

Shareholder Class Allegations

40

In the NYMEX Action, the shareholder class plaintiffs allege
numerous breaches by Defendants of the fiduciary duties of loyalty, due
care and candor in the sale ofNYMEX to CME, and that, as a result of such
breaches, NYMEX shareholders did not receive fair value for their shares.
Plaintiffs allege that the Board is controlled by Chairman Richard
Schaeffer, and that the Board agreed to sell NYMEX through an unfair
process at an inadequate price in order for Schaeffer and NYMEX Chief
Executive Officer and President James Newsome to obtain nearly $60
million in severance payments.41 Plaintiffs point to Schaeffer's alleged

7

CME Group, Inc., Form S-4, at L-1 (July 21, 2008) (P1's Mot. for Decl. J., Ex. C).
Compl. 132.

38

3Id.
40

To some extent, one cannot help but wonder if the Plaintiffs in both actions have
sought to present a litany of claims with the hope that in the aggregate they will support a theme
that something untoward occurred. In this instance, the Court is not persuaded that it can
reasonably infer that the collective whole is greater than the sum of the individual parts.
41 Ofthe original $96 million in executive severance payments, Schaeffer would receive
$35 million and Newsome would receive $24 million if they were terminated "without cause" or
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scuttling of a more favorable deal with NYSE, his behavior with respect to
certain, unrelated transactions involving the Board, as well as his central
role in the CME negotiations as evidence that he "rule [d] the Board with an
iron hand."4 2 The fiduciary duty breaches committed by the Board, it is
alleged, include omitting or misstating necessary information in NYMEX's
proxy statements with respect to the CME deal, agreeing to CME's first and
only offer, failing to inquire into other potential transactions, agreeing to a
30-day exclusive negotiating period with CME, allegedly causing
investment bankers to understate the value of NYMEX shares in fairness
opinions supporting the transaction, and agreeing to a $50 million breakup
fee. In addition, Plaintiffs assert that the Board breached its fiduciary duties
by agreeing to the $97 million change in control plan with an acquisition
agreement imminent. The shareholder Plaintiffs further assert specific
breaches of fiduciary duties by Defendants Schaeffer and Newsome in the
context of their roles in negotiating the CME transaction, as well as by
Schaeffer in his dealings with NYSE in the summer of 2007. Finally,
Plaintiffs assert that the CME Defendants aided and abetted the NYMEX
Defendants in the breach of these duties.
E.

Class A Member Class Allegations

Like the shareholder complaint, the Greene Complaint alleges
fiduciary duty breaches by the Board toward the Class A Members of
NYMEX in the CME transaction. Specifically, that Defendants
inadequately compensated Class A Members for the decline in the value of
their memberships and for their loss of certain rights and privileges as a
result of the transaction, particularly with respect their duties by interpreting
the timing of certain of these rights in "self-serving" ways, failing to obtain
proper fairness opinions regarding the value of these rights to Class A
Members, and actively working to undervalue Class A Member seats. As
with the shareholder Plaintiffs, Greene asserts that the process was unfair to
Class A Members because of the undue influence of Schaeffer and
Newsome in the negotiations. Greene asserts that the CME Defendants
aided and abetted in the breach of fiduciary duties owed by the Board to
Class A Members and breached their own fiduciary duties owed to the
Members.43 Finally, both Greene and the shareholder Plaintiffs contend that
requiring Class A Members to sign a waiver and release of any claims
against Defendants in order to receive the Membership Rights Payment
resigned for "good reason" during the eighteen months following the change in control. Compl.
127-28.
42
Compl. 66.
43Greene Compl.
128-39.
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from the Company was coercive and, therefore, that the release should be
declared unlawful, void and unenforceable.
II. ANALYSIS
A.

Applicable Standard

Before the Court are motions to dismiss both actions. A motion
under Court of Chancery Rule 12(b)(6) to dismiss for failure to state a claim
will be granted if it appears with reasonable certainty that the plaintiff could
not prevail upon any set of facts that can be inferred from the pleadings. 4 4
In considering a motion to dismiss, the court is required to assume the
truthfulness of all well-pleaded allegations of fact in the complaint. 4 5 The
Court must accept the inferences that can reasonably be drawn in favor of
the plaintiff from such facts. However, the court must neither blindly accept
all allegations as true, nor draw all inferences from them in plaintiffs favor
unless they are reasonable inferences.4 6 With these principles in mind, the
Court turns first to the NYMEX Action.
B.

The NYMEX Action

Count I of the Complaint alleges that Schaeffer, Newsome, and the
Board breached their fiduciary duties of care and loyalty. Count II of the
Complaint alleges that the CME Defendants aided and abetted those alleged
breaches.
1. Substantive Claims Against the NYMEX Defendants The
Plaintiffs contend that various fiduciary failures by the Defendant
Directors resulted in an unfair price obtained through an unfair
process. The parties dispute whether this case should be evaluated under
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.4

as involving a

fundamental change of corporate control or whether it should be evaluated
under the business judgment rule, which may be viewed as granting greater

44

Kohis v. Kenetech Corp., 791 A.2d 763, 767 (Del. Ch. 2000).
5Gantler v. Stephens, 965 A.2d 695, 703 (Del. 2009).
46
In re Lukens Inc. S'holders Litig., 757 A.2d 720, 727 (Del. Ch. 1999).
47506 A.2d 173 (Del. 1986). The Revlon Standard has been defined as follows: "When
directors propose to sell a company for cash or engage in a change of control transaction, they
must take reasonable measures to insure that the stockholders receive the highest value reasonably
attainable." In re Topps Co. S'holders Litig., 926 A.2d 58, 64 (Del. Ch. 2007).
4
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deference to board action.48 The parties agree-as they must-that Revlon
scrutiny applies only to transactions "'in which a fundamental change of
corporate control occurs or is contemplated."' 49 They dispute what
constitutes a fundamental change of control sufficient to trigger Revlon
scrutiny. A fundamental change of control does not occur for purposes of
Revlon where control of the corporation remains, post-merger, in a large,
fluid market.50 Thus, for example, in a transaction where cash is the
exclusive consideration paid to the acquired corporation's shareholders, a
fundamental change of corporate control occurs-thereby triggering
Revlon-because control of the corporation does not continue in a large,
fluid market. In transactions, such as the present one, that involve merger
consideration that is a mix of cash and stock-the stock portion being stock
of an acquirer whose shares are held in a large, fluid market-"[t]he
[Delaware] Supreme Court has not set out a black line rule explaining what
percentage of the consideration can be cash without triggering Revlon."5 1 In
In re Santa Fe Pacific Corp. Shareholder Litigation, the Supreme Court

held that a merger transaction involving consideration of 33% cash and 67%
stock did not trigger Revlon.52 In contrast, in Lukens, this Court stated that a
merger transaction involving consideration of 60% cash and 40% stock
likely triggered Revlon.53 Here, the consideration paid to NYMEX
shareholders was 56% CME stock and 44% cash, falling between the
standards of Santa Fe and Lukens.54 The parties therefore argue over
whether Revlon has been triggered.
The Court, however, need not decide whether Revlon scrutiny
applies to the present transaction. NYMEX's Certificate of Incorporation
contains an exculpatory clause authorized by 8 Del. C. § 102(b)(7) that
protects the NYMEX directors from personal monetary liability for

48

See, e.g., Moran v. Household Int'l, Inc., 500 A.2d 1346, 1356 (Del. 1985) ("The
business judgment rule is a presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest belief that the action taken
was in the best interests of the company." (internal quotation marks omitted)), 1 Stephen A. Radin,
The Business Judgment Rule: Fiduciary Duties for Corporate Directors 11-15 (6th ed. 2009).
4
'Paranount Comnic'ns Inc. v. QVC Network Inc., 637 A.2d 34, 46 (Del. 1994) (quoting
Barkan v. AmstedIndus., Inc., 567 A.2d 1279, 1286 (Del. 1989)).
"See id. at 47.
51In re Lukens Inc. S'holders Litig., 757 A.2d at 732 n.25.
52669 A.2d 59, 64, 70-71 (Del. 1995).
5In re Lukens, Inc. S'holders Litig., 757 A.2d at 732 n.25.
54At the time that the Board approved the transaction, the cash component comprised
36% of the total consideration, while CME stock made up 64%.
55Plaintiffs also assert that the fact that the severance plan treats the transaction as a
change in control additionally mandates that Revlon's scrutiny be applied (citing to LouisianaMun.
Police Eiployees'Ret. Sys. v. Crawford, 918 A.2d at 1172, 1179 n.6 (Del. Ch. 2007)).
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breaches of the duty of care. Thus, even if Revlon applied to this case,
application of the exculpatory clause would lead to dismissal unless the
Plaintiffs have successfully pleaded a failure to act loyally (or in good
faith), which would preclude reliance on the Section 102(b)(7) provision. 56
For the reasons set forth below, they have not. Accordingly, the motion to
dismiss the shareholders' substantive merger claims for failure to state a
breach of fiduciary duty claim must be granted.
The Plaintiffs argue that that they have sufficiently alleged that
Schaeffer, Newsome, and the Board acted disloyally. At the outset, the
Court observes that the Plaintiffs must plead sufficient facts to show that a
majority of the Board of Directors breached the fiduciary duty of loyalty;
whether they otherwise would have stated a claim against Schaeffer and
Newsome would not be controlling. That two directors may have been
conflicted does not, by itself, impinge upon the independence of the
remaining members of the Board-all of whom supported the merger. 57
Accordingly, the Court addresses the Board's alleged breach of the duty of
loyalty.
In order to state a claim for breach of the duty of loyalty, the
Plaintiffs must plead facts from which this Court can reasonably infer that
either: "a majority of the Director Defendants either stood on both sides of
the merger or were dominated and controlled by someone who did";58 or
failed to act in good faith, i.e., where a "'fiduciary intentionally fails to act
in the face of a known duty to act,d emonstrating a conscious disregard for
his duties."' 59 The Plaintiffs do not allege that any member of the Boardapart from Schaeffer and Newsome-stood on both sides of the transaction.
Instead, the Plaintiffs allege that the fourteen disinterested members of the
Board who unanimously voted to approve the transaction were dominated
and controlled by Schaeffer and acted in bad faith. In particular, the
Plaintiffs argue that the Court should infer domination and control by
Schaeffer and an intentional dereliction of duty by the Board from the
following allegations: the Board approved the change of control severance

6See Lyondell Chemical Co. v. Ryan, 970 A.2d 235, 239 (Del. 2009) (noting
that
because "Lyondell's charter include[d] an exculpatory provision, pursuan to 8 Del. C. § 102(b)(7),
... th[e] case turn[ed] on whether any arguable shortcomings on the part ofthe Lyondell directors
also implicate[d] their duty of loyalty, a breach of which is not exculpated.").
7
See In re Frederick'sof Hollywood, Inc., 2000 WL 130630, at *7 (Del. Ch. Jan. 31,
2000) (holding that, where "the pleaded facts show[ed] that only one of [] four directors was
interested, and as a result, the merger was approved by a majority of disinterested directors ... ,
the duty of loyalty claim fail[ed] for lack of a valid premise.").
58In re Lukens Inc. Sholders Litig., 757 A.2d at 728.
5See, e.g., Lyondell, 970 A.2d at 243 (quoting In re Walt Disney Co. Deriv. Litig., 906
A.2d 27, 67 (Del. 2006)).

660

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 35

plan; it accepted the CME's first offer; it permitted Schaeffer and Newsome
to "bypass the SIC"; it failed to obtain a "collar" on the stock portion of the
merger consideration; and its members were afraid of being terminated
because Schaeffer had "forced" a former board member to resign when that
member disagreed with Schaeffer regarding a transaction unrelated to the
present one.
That directors acquiesce in, or endorse actions by, a chairman of the
board-actions that from an outsider's perspective might seem
questionable 60 -does not, without more, support an inference of domination
by the chairman or the absence of directorial will. The NYMEX directors
were otherwise unquestionably independent-this is not an instance where
certain relationships raised some concern but not sufficient doubt to sustain
a challenge to director independence. In short, the Complaint alleges
nothing more than a board which relied upon, and sometimes deferred to, its
chairman. It does not allege dominance such that the independence or good
faith of the board may fairly be questioned. The Court concludes that it
would be unreasonable to infer from these allegations that the Board was
dominated by Schaeffer or that the Board acted in bad faith.
Because the Plaintiffs' allegations are too conclusory to support an
inference of domination, the Plaintiffs, at bottom, must seek to convert into
a loyalty claim their aversion to the process the Board employed in
negotiating the merger. The most that can be inferred from their allegations
is that the Board's process was not perfect. However, the Delaware Courts
have repeatedly held that "there is no single blueprint that a board must
follow to fulfill its duties."6 1 In any event, claims of flawed process are
properly brought as duty of care, not loyalty, claims and, as discussed, those
claims are barred by the exculpatory clause of NYMEX's Certificate of
Incorporation. Moreover, to the extent the Complaint alleges that the Board
acted in bad faith, such allegations must fail because, based on the facts in
the Complaint, it cannot be said that the Board intentionally failed to act in
the face of a known duty to act, demonstrating a conscious disregard for its
duties. More precisely, the Complaint has not alleged that the Board "utterly
failed to obtain the best sale price." 62 Therefore, the Court must grant the

60Whether some of the various Board decisions questioned by the Plaintiffs were
reasonable is, of course, difficult to assess from the face of a complaint challenging separate
conduct. Many of the instances cited by the Plaintiffs are best viewed as little more than
disagreements over the directors' exercise of their business judgment.
61
Barkan, 567 A.2d at 1286. See also Lyondell, 970 A.2d at 242-43; In re CompuCom
Sys., Inc. S'holders Litig., 2005 WL 2481325, at *5 (Del. Ch. Sept. 29, 2005); McMillan v.
IntercargoCorp., 768 A.2d 492, 502 (Del. Ch. 2000).
62
Lyondell, 970 A.2d at 244; Wayne County Employees'Ret. Sys. v. Corti, 2009 WL
2219260, at *14 (Del. Ch. June 24, 2009) (same).
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Defendants' motion to dismiss the Complaint as to the breaches of fiduciary
duty claims.

2. Claims Against Defendants Schaeffer and Newsome
In addition to the claims brought against them as members of the
Board (which are dismissed as failing to state an actionable claim), 64
Defendants Schaeffer and Newsome are alleged to have violated their
fiduciary duties through "active participation in wrongdoing"65 in theirjoint
role as the principal negotiators with CME. Specifically, Plaintiffs allege
that Schaeffer and Newsome violated their fiduciary duties by "rejecting
and keeping secret CME's secret collar offer, ignoring the SIC, and
withholding information regarding strategic opportunities and bids" from
fellow directors, 66 as well as in "committing" to CME that NYMEX would
not attempt to renegotiate any of the economic terms of the proposed sale
and failing to advise the Board of such a commitment, and in entering into
an agreement with CME to vote their shares in favor of the proposed
acquisition. Schaeffer is additionally alleged to have breached his fiduciary
duties by "rejecting NYSE's interest in the Company due to NYSE's failure
to abide by his personal demands." 67
The claim that Schaeffer and Newsome breached their fiduciary
duties by being the sole negotiators with CME and not involving the SIC in
the consideration or negotiation of the acquisition is dismissed.68 It is well
within the business judgment of the Board to determine how merger
negotiations will be conducted, and to delegate the task of negotiating to the
Chairman and the Chief Executive Officer. Additionally, as the Court has
already found that the Board was clearly independent, there was no

6

This includes Plaintiffs' claims that NYMEX accepted CME's first and only offer
without attempting to raise it, that NYMEX timed the acquisition to capitalize on the high price of
CME stock and the low price of NYMEX stock, that NYMEX agreed to a 30-day exclusive
negotiating period with CME, that NYMEX entered into a change in control plan in the lead up to
the acquisition, and that NYMEX agreed to a $50 million break-up fee (equaling less than 1%of
the total deal consideration; see, e.g., McMillan, 768 A.2d at 505). In addition, there are
insufficient facts surrounding Plaintiffs' claims regarding allegedly improper fairness opinions by
the investment banks to establish facially a link between these opinions and the breach of any
fiduciary duties by Defendants. All such claims are, accordingly, dismissed.
64
See supra Part l.B.1
6
Compl. 124.
66
Compl. 142.
67Id.

The extent of involvement and awareness of the Board with respect to the merger
negotiations between NYMEX and CME is disputed by the parties. The Court assumes the
truthfulness of Plaintiffs' allegations for purposes of the motion to dismiss.
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requirement to involve an independent committee in negotiations, nor does
the existence of such a committee mandate its use. The allegation that
Schaeffer and Newsome committed to CME that NYMEX would not
renegotiate any of the economic terms of the acquisition is similarly not
actionable, since Plaintiffs have not put forth any evidence for how
Schaeffer and Newsome were capable of binding NYMEX from seeking to
modify the terms of the agreement had the Board wanted to. Finally, as the
Complaint does not allege why the act of entering into a voting support
agreement is a breach of fiduciary duties, particularly where the economic
incentives of directors and shareholders are aligned and where the overall
percentage of shares locked-up is not material, this claim is additionally
dismissed. Because the claim against Schaeffer and Newsome for failing to
obtain a collar on the transaction and the claim against Schaeffer with
respect to the failed negotiations with NYSE both involve more complex
legal issues, the Court discusses each at greater length.
a. Schaeffer and Newsome's Failureto Obtain a Collar

Plaintiffs claim that Defendants Schaeffer and Newsome violated
their fiduciary duties by rejecting CME's offer to collar the stock portion of
the merger consideration and by not communicating CME's offer to their
fellow directors, despite the risk-subsequently realized-that shareholders
would be harmed by a decline in the value of CME stock. 69 This claim is
plead in a speculative and conclusory fashion that fails to satisfy even the
"plaintiff friendly" standards of Court of Chancery Rule 12(b)(6).
The mere failure to secure deal protections that, in hindsight, would
have been beneficial to shareholders does not amount to a breach of the
duty of care. 7 0 The presumption of deference to the judgment of
management is only superseded by a showing of gross negligence, bad faith
or conflicting personal interest. Plaintiffs have failed to plead the facts
necessary to overcome this presumption.
Here, Plaintiffs assert that Schaeffer and Newsome rejected the
collar because of its potentially adverse effects on their stock options. By
pointing to potential consequences for Schaeffer and Newsome, not shared
with other shareholders, they seek to convert a duty of care claim into a
duty of loyalty claim. However, the Plaintiffs provide no substance for this

6

9The parties dispute whether or not CME offered NYMEX a collar for the stock portion
of the merger consideration. The Court assumes the truthfulness of this fact for purposes ofthe
motion to dismiss.
0
See, e.g., In re The Coleman Company, Inc. Sholders Litig., 750 A.2d 1202 (Del. Ch.

1999).
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claim other than the broad assertion that "a collar would have greatly
diminished the value of Schaeffer's and Newsome's NYMEX stock options
by substantially reducing or eliminating any potential increase in the price
ofNYMEX stock while any protection against a downward price movement
would have had little or no cost to Schaeffer or Newsome."7 1 Perhaps that
is true, but it does not establish a conflict for either Schaeffer or Newsome.
Otherwise, any director with options would be deemed conflicted if no
collar were sought.
The Plaintiffs bolster the Complaint with assertions that CME
"offered" to collar the stock portion of the consideration, and that Schaeffer
and Newsome did not inform the Board of this "offer." 72 The Board,
considering the transaction objectively, never requested a collar, nor found
one worth negotiating for.7 Moreover, it is not reasonable to infer that the
Board was unaware of the potential benefits (or costs) that a collar might
have. Plaintiffs seemingly choose not to acknowledge that, because
contractual terms are the result of negotiations, concessions tend to come at
a price.74 It was well within the Board's judgment, regardless of any views
that could be ascribed to Schaeffer or Newsome, to omit a collar while
negotiating various merger terms. Whether, in retrospect, such a trade-off
was worthwhile "is of no legal moment."7 5 Consequently, motion to
dismiss the claim is granted.
b. Schaeffer and the NYSE "Offer"

Plaintiffs claim that Schaeffer foiled a potential bid by NYSE for
considerably greater consideration than the CME transaction by demanding
a position for himself and the combined entity. Schaeffer asserts that these
allegations are "nonsensical" and should not be credited, since the instant
transaction was consummated at a lower price than the NYSE bid and
provided him with no such position, and since there could have been any
number of reasons for why a formal bid was never submitted by NYSE to
NYMEX. 6

71

Compl.

108.
105.
This Court has previously held that the decision to include a collar is within a board's
business judgment. See State of Wisconsin Inv. Bd. v. Bartlett, 2000 WL 238026, at *9 (Del. Ch.
Feb. 24, 2000).
74See, e.g., Dittrick v. Chalfant, 948 A.2d 400, 407 (Del. Ch. 2007) ("In business
dealings .. the old adage still applies: there is no such thing as a free lunch.").
Cf In re Coleman, 750 A.2d at 1209.
6
Reply Br. in Further Support ofNYMFX Holdings, Inc.'s and the Indiv. Defs.' Mot. to
Dismiss Compl. at 6.
2

7 COmpl.
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Plaintiffs' claims with respect to Schaeffer's handling of the
potential acquisition by NYSE assert a breach of the duty of loyalty and,
thus, are not covered by the exculpatory clause in the NYMEX Certificate.
However, because all claims surrounding the proposed acquisition by
NYSE are derivative, not direct, in nature, the Plaintiffs lost standing to
bring them following NYMEX's merger with CME."
Historically, the question of whether a claim raised by a plaintiff in
a merger context was direct or derivative often proved elusive.78 This
debate, of course, is especially important in the context of mergers because
its outcome often determines whether or not a plaintiff s claim survives. In
deciding whether a claim is direct or derivative, the Court must look at the
"nature of the wrong alleged," instead of the plaintiffs characterization of
the claim. 9
The Court's initial analysis is guided by Tooley v. Donaldson,
Lufkin & Jenrette, Inc.,80 which abandoned the previously employed

"special injury" test- whether the plaintiff suffered an injury different from
that suffered by shareholders in general-and replaced it with a two-part
test: "(1) who suffered the alleged harm (the corporation or the suing
stockholders, individually); and (2) who would receive the benefit of any
recovery or other remedy (the corporation or the stockholders,
individually)."8 1 In considering the first prong of Tooley, the critical
question is: "'Looking at the body of the complaint and considering the
nature of the wrong alleged and the relief requested, has the plaintiff
demonstrated that he or she can prevail without showing an injury to the
corporation?"' 82
The particular allegations against Schaeffer-that he rejected a deal
with NYSE because he failed to secure a post-merger position for himself
and that he withheld this information from his fellow directors, preventing
them from making an informed decision about the CME merger-may best
be seen as an entrenchment claim. Entrenchment claims are usually viewed
as purely derivative in nature. 83

nSee Lewis v. Anderson, 477 A.2d 1040, 1049 (Del. 1984) ("A plaintiffwho ceases to
be a shareholder, whether by reason of a merger or for any other reason, loses standing to continue
a derivative suit.").
78
See, e.g., Agostino v. Hicks, 845 A.2d 1110, 1117 (Del. Ch. 2004) ("The distinction
between direct and derivative claims is frustratingly difficult to describe with precision.").
79
Elster v. American Airlines, Inc., 100 A.2d 219, 223 (Del. Ch. 1953); Kramer v.
WesternPacificIndus., Inc., 546 A.2d 348, 352 (Del. 1988).
so845 A.2d 1031 (Del. 2004).
"Id. at 1033.
8Id. at 1036 (quoting Agostino, 845 A.2d at 1122).
83See, e.g., In re FirstInterstateBancorp Consol.SholdersLitig., 729 A.2d 851, 861-62
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A breach of fiduciary duty that works to preclude or undermine the
likelihood of an alternative, value-maximizing transaction is treated as a
derivative claim because the company suffers the harm, having been
"precluded from entering into a transaction that would have maximized the
return on its assets." 84 Additionally, the injury "falls upon all shareholders
equally and falls only upon the individual shareholder in relation to his
proportionate share of stock as a result of the direct injury being done to the
corporation." 85 With respect to the second prong of Tooley, any monetary
recovery would properly belong to the company, "if only because there is
no rational way in which to define a class differing from all of the
shareholders at the time the judgment is entered." 86
However, Tooley acknowledges the continuing viability of Parnes
v. Bally Entertainment Corp. as an exception to this general rule for
certain entrenchment claims arising in the merger context. The Parnescourt
held that a "stockholder who directly attacks the fairness or validity of a
merger alleges an injury to the stockholders, not the corporation, and may
pursue such a claim even after the merger at issue has been
consummated."88 In Parnes,the complaint alleged that the Chairman and
Chief Executive Officer of Bally Entertainment, Arthur Goldberg, had
"informed all potential acquirors that his consent would be required for any
business combination with Bally and that, to obtain his consent, the acquirer
would be required to pay Goldberg substantial sums of money and transfer
to him valuable Bally assets." 89 Hilton Hotels, the ultimate acquirer of
Bally, allegedly assented to these demands, which amounted to a more than
$70 million windfall to Goldberg.

(Del. Ch. 1998), affd sub nom. Bradley v. First Interstate Bancorp, 748 A.2d 913 (Del. 2000)
(TABLE) ("[C]laims arising from transactions which operated to deter or defeat offers to purchase
the subject company's stock, i.e., entrenchment claims, are generally found to be derivative in
nature.").
84AgOstino, 845 A.2d at 1123. See also Kramer, 546 A.2d at 353 (citing Elster, 100
A.2d at 222) ("[W]here a plaintiff shareholder claims that the value of his stock will deteriorate
and that the value of his proportionate share of the stock will be decreased as a result of alleged
director mismanagement, his cause of action is derivative in nature.").
95In re Berkshire Realty Co., Inc., 2002 WL 31888345, at *4 (Del. Ch. Dec. 18, 2002).
See also Gentile v. Rossette, 906 A.2d 91, 99 (Del. 2006) ("[Dilution] claims are not normally
regarded as direct, because any dilution in value of the corporation's stock is merely the
unavoidable result (from an accounting standpoint) of the reduction in the value of the entire
corporate entity, of which each share of equity represents an equal fraction.").
Dieterich v. Harrer,857 A.2d 1017, 1028 n.20 (Del Ch. 2004). Because no merger
was consummated with the NYSE (or even a formal offer received), it is additionally unclear that
damages could have ever been successfully proven with respect to the alleged breach.
87722 A.2d 1243 (Del. 1999).
"Id at 1245.
"Id.
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In reversing this Court, the Delaware Supreme Court held that these
allegations constituted a direct claim because the plaintiffs had challenged
the validity of the merger itself. The decision in Parneswas in tension with
that Court's earlier decision in Kramer v. Western Pacific Industries,90
where plaintiffs' allegations that directors had breached fiduciary duties in
diverting to themselves tens of millions of dollars of merger sale proceeds
by way of stock options, golden parachutes and unnecessary fees and
expenses were deemed a derivative claim. 91 ParnesdistinguishedKramer
on the grounds that the plaintiffs in Kramer had only alleged that the
wrongful actions reduced the amount of consideration paid and had not
challenged the underlying fairness of the merger. Specifically, "in order to
state a direct claim with respect to a merger, a stockholder must challenge
the validity of the merger itself, usually by charging the directors with
breaches of fiduciary duty resulting in unfair dealing and/or unfair price." 92
Seemingly, the Plaintiffs seek to fit the self-dealing allegations
against Schaeffer within the exception recognized by Parnes.Accordingly,
the complaint attempts to link Schaeffer's alleged scuttling of the NYSE
deal both with the Board's later decision to revise the change in control
payments and with Plaintiffs' ultimate assertion of "an unfair and inadequate
price" paid by CME. 93 However, Delaware Courts have interpreted the
Parnes exception very narrowly. For example, in Golaine v. Edwards, this
Court held that Parnesdid not establish the principle that any reduction in
the consideration offered to shareholders as a result of inappropriate side
payments would give rise to a direct claim. Instead, a direct claim would be
found only "[i]f the side transactions are alleged to have reduced the
consideration offered to the target stockholders to a level that is unfair, then
an attack is labeled as individual because it goes directly to the fairness of
the merger."9 4
More importantly, courts have explained that "mentioning a merger
[in the complaint] does not talismanically create a direct action." 95 Instead,
there must be a causal link between the breach complained of and the
ultimate unfairness of the merger. In Dieterich,the Chief Executive Officer
of Starbase Corporation, which was actively soliciting acquisition bids, was
alleged to have aggressively discouraged suitors so that he could represent
90546 A.2d 348 (Del. 1988).

9Id. at 354.
92
Parnes, 722 A.2d at 1245.
3
9 COmpl.
143.
94
Golaine v. Edwards, 1999 WL 1271882 at *6 (Del. Ch. Dec. 12, 1999). In Golaine,
the Court dismissed plaintiffs' challenge to $20 million in investment banking fees paid to directors
in connection with a merger as failing to state an individual claim.
95Dieterich, 857 A.2d at 1027.

UNREPORTED CASES

2010]

667

to the board that a highly dilutive transaction (in which, unbeknownst to the
board, he would personally obtain "substantial amounts of Starbase
common stock at below-market prices,)96 was the best offer he had been
able to find. Further, the Chief Executive Officer was alleged to have
intentionally misrepresented to the board that he had included a "fiduciary
out" clause in the transaction that would have allowed the board to accept a
better offer, if one arose. He then "continued to sabotage other possible
transactions"97 in favor of his own by confidentially disclosing to certain
suitors, including Borland Software Corporation, that Starbase was worth
considerably less than it appeared to be. After the self-interested transaction
ultimately collapsed, Borland came forward with a bid of $24 million, down
from its original (rebuffed) offer of $40 to $45 million.
The Court reluctantly concluded that these alleged breaches gave
rise to a direct claim, but noted that:
This conclusion is not "free from doubt" because the deal
ultimately negotiated with Borland in October 2002 can be
seen as being causally unrelated to the fiduciary
misconduct alleged in the April - June 2002 timeframe.
This would even more clearly be the case if the ultimate
mergerpartnerwas a thirdparty with no connection with
the earlier negotiations.

Viewed in light of Dieterich, it is clear that Plaintiffs' allegations
regarding the NYSE negotiations fall well outside of the Parnesexception,
because the alleged breaches of fiduciary duties are far too attenuated from
the ultimate CME transaction and the price that CME paid to establish a
causal link. As the complaint itself asserts, NYMEX was in serious
discussions withNYSE regarding a possible combination between June and
August of 2007. A confidentiality agreement was signed on June 8, and
Thain allegedly committed to a purchase price of $142 per share on August
1 and "repeatedly said he wanted to have a deal with NYMEX papered
within two to three weeks." 99 The Complaint does not allege the specific
date at which discussions between NYMEX and NYSE broke down, but
asserts that the November approval of the change in control severance plan
by the Board occurred "in the aftermath of the aborted NYSE bid." 0 At

96

1d. at 1021.
971d.
9
1d. at 1029 (emphasis added).
99
Compl. 80.
"'oCompl. 125.
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oral argument, Plaintiffs' counsel noted that "the change in control
agreement sprung into existence between the collapsed NYSE deal and the
nascent CME deal."101 Indeed, while "discussions" with CME had begun
in late spring of 2007, they did not turn serious until the parties signed a
confidentiality agreement on January 7, 2008. Exclusive negotiations with
CME would not begin until January 28, 2008, nearly six months after
NYSE's "commitment" to pay $142 per share and more than two months
after Plaintiffs themselves concede the NYSE bid had been aborted. Thus, it
cannot be said that the failed negotiations with NYSE are in any way
causally linked with the consideration ultimately offered in the CME
transaction. More importantly, there is no suggestion that the alleged breach
occurred in order to benefit CME. This is not the limited case seemingly
countenanced by Parnes and its progeny where Schaeffer favored an
unfairly low bid from CME against a higher bid from NYSE because CME
offered him some personal pecuniary benefit. 102 Indeed, Schaeffer is not
alleged to have received anything of value from CME apart from the
consideration received by NYMEX shareholders as a whole.103 As such,
the alleged breach of fiduciary duties with respect to the NYSE negotiations
could only be the basis for purely derivative actions. Accordingly, the
motion to dismiss these claims is granted.
3. Disclosure Claims in the NYMEX Action
The Plaintiffs contend that the Board members also breached their
fiduciary duties by "fail[ing] to inform Class members fully on material
information relating to the fairness of the proposed sale to CME and the
conditions under which the sale was negotiated."1 04 In particular, the
Plaintiffs claim that the Board should have disclosed the following: more
details concerning the NYSE's then-potential offer of $142 per share;
Schaeffer's alleged self-interest in connection with an NYSE/NYMEX
business combination; the fact that Schaeffer had been negotiating the terms
of the transaction with CME; and additional information regarding the
underlying assumptions of the fairness opinions, including an explanation
for why J.P. Morgan and Merrill Lynch both used two transactions in their
101

Tr. of Oral Arg. (Mar. 17, 2009) at 60.
1f
In re FirstInterstate Bancorp, 729 A.2d at 855-60. Although this opinion was
issued before Parnes,the Supreme Court later confirmed that the decision that plaintiffs' claims
were derivative was consistent with both Parnes and Kramer. Bradley v. First Interstate
Bankcorp, 2000 WL 383788, 748 A.2d 913 (Del. 2000) (TABLE).
1osIn fact, the overall value of the severance plan was reduced from the $97 million
approved by the Board prior to a signed deal with CME to $67 million in July 2008.
in4Compl. 144(c).
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precedent transaction analysis that were never consummated. 105 Plaintiffs
also assert that these fairness opinions should have been updated to reflect
the fact that the change in CME's share price reduced the total consideration
by roughly $2 billion from the time opinions were first prepared. For
reasons discussed below, the Complaint's disclosure claims must be
dismissed.
The fiduciary duty of disclosure is a specific application of the
duties of care and loyalty;106 it "requires that a board of directors 'disclose
fully and fairly all material information within the board's control when it
seeks shareholder action."'107 Because the fiduciary duty of disclosure is an
application of the duties of care and loyalty, the previous discussion of the
NYMEX Certificate's Section 102(b)(7) exculpatory provision is
necessarily implicated.10 8 Specifically, to the extent the Plaintiffs' disclosure
claims are rooted in the duty of care, they must be dismissed because they
are barred by the exculpatory clause. 109 And, to the extent that the Plaintiffs
attempt to tie them to the duty of loyalty, they must also be dismissed. "A
mere conclusory allegation that the alleged disclosure violations also
constitute a violation of the duty of loyalty is not sufficient to survive a
motion to dismiss, particularly in light of the holding that the Complaint
fails to otherwise state a non-exculpated claim against the Director
Defendants for breach of fiduciary duty."110 As discussed above, the
Plaintiffs' conclusory attempts to convert care claims into loyalty claims
failed for that very reason: they were conclusory.
Accordingly, the Complaint's claims of breach of the duty of
disclosure must be dismissed.
4. Aiding and Abetting Claims ARainst CME

10

5P1s.' Opp'n Br. to Defs.' Mot. to Dismiss at 25-31.
"o"See Wayne County Employees' Ret. Sys. v. Corti, 954 A.2d 319,330 (Del. Ch. 2008).
107Id. (quoting Stroud v. Grace, 606 A.2d 75, 84 (Del. 1992)).
iosSee supra Part11.1.1. See also Globis Partners,L.P. v. PluntreeSoftware, Inc., 2007
WL 4292024, at *15 (Del. Ch. Nov. 30, 2007) ("Section 102(b)(7) applies to violations of a
director's duty of disclosure." (citing Arnold v. Soc'y for Say. Banc., 650 A.2d 1270, 1287 (Del.
1994)): Loudon v. Archer-Daniels-MidlandCo., 700 A.2d 135, 141 n.20 (Del. 1997).
'(o9See Wayne County Employees'Ret. Sys., 2009 WL 2219260, at *9 (holding that the
plaintiffs' disclosure claims rooted in the duty of care were barred by the § 102(b)(7) exculpatory
clause in the corporation's charter). See also In re TranskaryoticTherapies, Inc., 954 A.2d 346,
362 (Del. Ch. 2008) (denying monetary and injunctive relief for disclosure violations after the
consummation of a merger where there was no evidence of a beach of the duty of loyalty or the
lack of good faith by the directors who authorized the disclosures).
""Wayne County Employees'Ret. Sys., 2009 WL 2219260, at *9.
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The Plaintiffs allege that the CME Defendants aided and abetted the
NYMEX Defendants' breaches of fiduciary duty. In order to state a claim
for aiding and abetting a breach of fiduciary duty, the Plaintiffs must show:
(1) the existence of a fiduciary relationship; (2) a breach of the fiduciary's
duty; (3) knowing participation in the breach by a non-fiduciary defendant;
and (4) damages."' With regard to the third element-"knowing
participation"- conclusory allegations such as "[aiding and abetting
defendant] had knowledge of the [fiduciary d]efendants' fiduciary duties
and knowingly and substantially participated and assisted in the [fiduciary
d]efendants' breaches of fiduciary duty, and, therefore, aided and abetted
such breaches of fiduciary duties" are insufficient as a matter of law. 112 That
is the very flaw with the Plaintiffs' allegation that CME knowingly
participated in the alleged breaches of fiduciary duty.
The Complaint's only allegation of knowing participation
is that: CME and CMEG NY have aided an abetted the
Director Defendants in their breaches of fiduciary duty. As
participants of the Acquisition, CME and CMEG NY are
aware of the Director Defendants' breaches of fiduciary
duties and in fact actively and knowingly encouraged and
participated in said breaches in order to obtain the
substantial financial benefits that the Acquisition would
provide at the expense of NYMEX's stockholders.1 13
This is precisely the sort of conclusory allegation that failed to state
an aiding and abetting a breach of fiduciary duty claim in In re Sante Fe.114
The Plaintiffs argue that their allegations are not conclusory
because the Complaint states that "Schaeffer and Newsome committed to
Duffy and Donahue [CME's negotiators] that NYMEX would not attempt to
renegotiate the economic terms of the Acquisition."115 This is insufficient to
raise a reasonable inference that Donahue and Duffy (or any CME
representative) were knowingly encouraging or participating in breaches by
Schaeffer and Newsome. The only reasonable inference from this
"commitment" is that Donahue and Duffy were deft negotiators-seeking to

I In re Santa Fe PacificCorp. S'holderLitig., 669 A.2d 59, 72 (Del. 1995). See also In
re Gen. Motors (Hughes)Sholder Litig., 2005 WL 1089021, at *23 (Del. Ch. May 4, 2005), affd,
897 A.2d 162 (Del. 2006).
1l2In re Santa Fe, 669 A.2d at 72.
Compl. 149.
In re Santa Fe, 669 A.2d at 72.
11
5Compl.
56(G). See also Compl. 94 (noting that "Schaeffer and Newsome ... did
not advise the Board that they had given their commitment to Duffy and Donahue").
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"lock-up" a transaction that, presumably, they viewed as favorable to
CME.
Absent from the Complaint is any allegation that Donahue and
Duffy induced Schaeffer and Newsome to commit not to renegotiate the
economic terms of the transaction; the Court's role on a motion to dismiss is
not to redraft the Complaint for the Plaintiffs. Accordingly, because the
Complaint states only in conclusory fashion that the CME Defendants aided
and abetted the alleged breaches of fiduciary duty, the motion to dismiss the
shareholder Plaintiffs' aiding and abetting claims is granted.
C.

The Class A Member Claims - the Greene Action

In the Greene Action, Plaintiff Greene maintains for herself and
others similarly situated that Defendants also breached the fiduciary duties
owed to Class A Members through certain actions taken during the course
of the CME merger beyond those asserted in the shareholders' Complaintincluding failing to maximize the consideration offered for Class A
Memberships and failing to provide a fairness opinion with respect to the
purchase price offered for Class A Memberships117 -and that the CME
Defendants aided and abetted the breach of these duties. The Court finds all
these claims not actionable. Greene also raises breach of fiduciary claims
surrounding Class A Members' Section 311(G) rights, including that
Defendants failed to call a special meeting about the Section 311(G)
trading rights until after they had sent notices to Class A Members
redefining the terms of these rights, that Defendants failed to investigate
concerns raised over the propriety of the Board's calculations on the timing
of Section 311(G) rights despite promising to do so, that the modified rights
payments came with tax disadvantages, and that Defendants required Class
A Members to sign a "coercive"1 18 Final Waiver & Release that released

6

This Court has consistently held that "evidence of arm's-length negotiation with
fiduciaries negates a claim of aiding and abetting, because such evidence precludes a showing that
the defendants knowingly participated in the breach by the fiduciaries." In re Frederick's of
Hollywood, Inc. S'holders Litig., 1998 WL 398244, at *3 n.8 (Del. Ch. July 9, 1998); In re ShoeTown, Inc. S'holders Litig., 1990 WL 13475, at *8 (Del. Ch. Feb. 12, 1990) (concluding that the
motion to dismiss as to the acquirer, GECC, would be granted because GECC's "involvement in
the challenged transaction," was entirely consistent with "GECC as a party engaged in an
armslength negotiation of a business transaction"). "Under [the knowing participation] standard, a
bidder's attempts to reduce the sale price through arm's-length negotiations cannot give rise to
liability for aiding and abetting . . . ." Malpiede v. Townson, 780 A.2d 1075, 1097 (Del. 2001).
1In addition, Greene cites the Board's decision to restrict the number of seats each
Class A Member was allowed to hold, thereby reducing the seats' market value, as well as certain
"misstatements" made by the principals of CME as additional breaches of fiduciary duties owed
Class A Members.
"'Greene Compl. 1. The Plaintiffs in the NYMEX Action also bring a claim with
1
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Defendants from all past and future claims in order to obtain the $750,000
Membership Rights Payment. Because the Section 311(G) claims raise
distinct legal issues, the Court analyzes them separately. 11 9
1.

Claims for Breach of Fiduciary Duties

In determining whether or not a particular relationship gives rise to
fiduciary duties under Delaware law, courts have focused their inquiry on
the "nature of the interest or entitlement" at issue.120 Specifically, "before a
fiduciary duty arises, an existing property right or equitable interest
supporting such a duty must exist." 12 1 In this context, the duties grow out of
the relationship between the managers of a corporation and its owners, the
shareholders. Before NYMEX's 2000 demutualization, such a fiduciary
relationship existed between Class A Members and the NYMEX
Defendants.122 However, the demutualization severed Members' equity
stake in the Exchange and transferred it into an equity stake in NYMEX
Holdings. With that transfer, those fiduciary duties owed Members qua
members were terminated and the resultant fiduciary relationship existed
only by way of their status as NYMEX Holdings shareholders.
Consequently, any present rights unique to Class A members arise purely
through their trading contract with the Exchange and are limited by the
terms of that contract, the Exchange Certificate of Incorporation and
Bylaws.
In her complaint, Greene asserts that a variety of sources establish
the existence of a fiduciary duty between NYMEX Defendants and Class A
Members, including the fact that Members have a vested property right in
their seats, and that the Exchange's governing documents appear to
countenance certain duties owed to Members. She argues that courts in
Delaware and New York have recognized fiduciary duties owed to similarly
situated plaintiffs, and that the Delaware General Corporation Law has
expanded shareholder rights to members in non-stock corporations.
As a general matter, Greene's assertion that "[m]embers in a nonstock corporation are owed the same fiduciary duties by the corporation's
governing body as a shareholder in a stock corporation is owed by the
respect to the enforceability ofthe waiver and release on behalf of the shareholders who are also
Class A Members.
"See infra Part ll.C.2.
120
Simons v. Cogan, 549 A.2d 300, 303 (Del. 1988).
21
1 1d. at 304.
122See, e.g., CBOT Holdings, Inc. v. Chicago Bd. Options Exch., Inc., 2007 WL
2296355 (Del. Ch. Aug. 3, 2007); Higgins v. NYSE, 806 N.Y.S.2d 339 (N.Y. Sup. Ct. 2005); Wey
v. NYSE, 841 N.Y.S.2d 222 (N.Y. Sup. Ct. 2007); Hyman v. NYSE, 856 N.Y.S.2d 24 N.Y. Sup.
Ct. 2007).
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corporation's board of directors," 123 while overbroad, is not unfounded. The
inquiry over whether a fiduciary duty exists between Defendants and the
Class A Members does not turn on whether the Exchange is a stock or a
non-stock corporation. Greene, however, misstates Delaware law in
asserting that the "focus is on whether it is governed by a body that is
empowered to act on behalf of the 'Corporation [and] its members."' 124 The
relevant question is, instead, whether there is a "separation of legal control
from beneficial ownership" 125 with respect to a valid property interest
"necessary for the imposition of a trust relationship with concomitant
fiduciary duties."1 26 The cases that Greene cites in this regard do not help
her cause because they involved non-stock corporations and exchanges
whose plaintiff members still retained an equity stake by way of their
memberships, as had been the case with NYMEX before the
demutualization. 127
The assertion by Greene that the existence of a leasing market for
seats on the Exchange evidences a vested property interest that carries with
it fiduciary duties is also misguided. For a fiduciary duty to be created,
there must be both (1) a property or other equitable interest; and (2) the
ceding of legal control over the property interest, such that the owner
"reposes special trust in and reliance on the judgment" 128 of those in control.
This second prong is not met with respect to any property interest Class A
Members have in their seats. While a given lessee pays rent to the Class A
Member-lessor for the "rights, privileges and use" of a Membership, 129 it is
the individual Class A Member, not the NYMEX Defendants, who
determines whether or not to lease her seat, as well as the scope and terms
of any seat leasing arrangement.
Additionally, the Bylaws expressly carve out determinations over
the rights of Class A Members, including with respect to seat leasing
arrangements, from the Board's power and control. They, instead, place the
authority in the self-governance of the Class A Members as a whole.

123

Pl. Shelby Greene's Br. in Opp'n to Defs.' Jt. Am. Mot. to Dismiss and Stay Disc.
("Greene Br. in Opp'n") at 18 (citing Nevins v. Bryan, 885 A.2d 233, 248 n.53 (Del. Ch. 2005)).
124Greene Br. in Opp'n at 19 (citing language in the Exchange's Certificate of
Incorporation).
125Malone v. Brincat, 722 A.2d 5, 9 (Del. 1998).
126Simons v. Cogan, 549 A.2d 300, 303 (Del. 1988).
127
Greene asserts that "a Class A Membership is an equity interest in the Exchange,"
(Greene Br. in Opp'n at 23 n.7) and ought to be treated in line with this line of cases. However, the
fact that CME successfully acquired NYMEX without simultaneously purchasing the Class A seats
evidences the untenability of this claim.
128
McMahon v. New Castle Assoc., 532 A.2d 601, 604 (Del. Ch. 1987).
29
1 Greene Br. in Opp'n at 23 n.7.
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Section 301(A) of the Bylaws states, "Except as set forth in Section[] ...
311, . . . the Exchange shall be managed by the Board," while Section
301(D) states, "With respect to Section[] ... 311, ... the Directors shall (i)

not be liable to the Exchange or its Members by reason of the actions or
omissions of the Class A Members. . . ." Section 311 includes a list of those

matters deemed Special Matters, which require a vote by the owners of
Class A Memberships to be changed. Section 311(C)(6) names the
following as Special Matters:
material changes to the Membership, eligibility or capital
requirements to become a Member, Member Firm or
clearing member, to lease a membership or to exercise the
associated trading or clearing rights or privileges;
Accordingly, because the terms of individual leasing contracts were
determined by the associated lessor Members and any structural changes to
the rights of Members to lease were governed by the Class A Members as a
group, it cannot be said that Defendants had control over the Membership
seats sufficient to establish a distinct fiduciary duty.
Finally, Greene claims that the Exchange Certificate of
Incorporation and Bylaws themselves imply the existence of fiduciary
duties to Class A Members, and that these governing documents should be
"accorded great deference as long as their provisions do not run afoul of
Delaware's corporate statute or public policy."130 Specifically, she points to
Article 3 of the Exchange Bylaws, which states that the Board "is vested
with all powers necessary and proper for the government of the
Exchange,"13 1 and to Article Fifth of the Certificate, which states that the
"the business and affairs of the Corporation shall be managed by or under
the direction of the Board."1 32 Although Greene is correct that this
relationship creates a fiduciary duty to the equity holder of the ExchangeNYMEX Holdings-she is incorrect in her inference that it is also enjoyed
by Class A Members. Because Class A Members hold no equity in the
Exchange they cannot benefit from the existence of this duty.133

13()Greene Br. in Opp'n, at 27 (citing Jones Apparel Group, Inc. v. Maxwell Shoe Co.,
Inc., 2004 WL 5366716, at *8-9 (Del. Ch. May 27, 2004). Greene also cites ScatteredCorp. v.
ChicagoStock Exchange, Inc., 1996 WE 417507, at *4 (Del. Ch. July 12, 1996), for the doctrine
that "a corporate charter will normally be interpreted literally and technically."
1
13 NYMEX Exchange Bylaws, Section 300 (Pl.'s Mot. for Decl. J., Ex. B).
132NYMEX Exchange Certificate of Incorporation, Article Fifth (Pl.'s Mot. for Decl. J,
Ex. A).
13
3See Anadarko Petroleum Corp. v. PanhandleE. Corp., 545 A.2d 1171, 1174 (Del.
1998) ("[I]n a parent and wholly-owned subsidiary context, the directors of the subsidiary are
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Additionally, Plaintiff points to Article Ninth in the Exchange
Certificate, which states that directors will be not personally liable "to the
Corporation or its members" for monetary damages for breach of fiduciary
duties except, inter alia, "for any breach of the director's duty of loyalty to
the Corporation or its members." However, this clause does not function to
create or acknowledge the existence of any fiduciary duties, but acts to
delineate the rights of directors and the Exchange should a court later find
such duties, which this Court declines to do here. Greene's assertions to the
contrary, the provision of a means to exculpate the breach of possible
fiduciary duties by a managing agent does not operate to create such duties.
Thus, NYMEX Defendants owe no fiduciary duty to Class A
Members solely by virtue of their membership. For this Court to hold
otherwise would expand the fiduciary relationship far beyond the
boundaries previously established by Delaware courts and would
unnecessarily impose upon the NYMEX directors competing fiduciary
relationships. Accordingly, the motion to dismiss breach of fiduciary duty
claims brought on behalf of the Class A Members against the NYMEX
Defendants is granted. Furthermore, as any liability that the CME
Defendants would have toward the Class A Members would necessarily be
derivative of those duties owed by the NYMEX Defendants, the motions to
dismiss the aiding and abetting claims and breach of fiduciary duty claims
against the CME Defendants are likewise granted.

2. Plaintiffs Section 311(G) Claims
Greene argues that Class A Members are entitled to past due,
present, and future payments as a result of the provision in Section 311(G)
of the Exchange Bylaws-since amended by Class A Members in
conjunction with this merger- that grants Members a percentage of gross
Exchange revenues for certain NYMEX Division products once a given
percentage threshold of electronic trading in the particular product is met. 134
She further asserts that the Board's recent interpretation of when such
obligated only to manage the affairs of the subsidiary in the best interests of the parent and its
shareholders."). See also Grace Bros. Ltdv. Unitholding Corp., 2000 WL 982401, at *12 (Del. Ch.
July 12, 2000) (holding that, where members of a parent company's board of directors also serve
on the board ofthe parent's wholly-owned subsidiary or "have knowledge ofproposed action at the
subsidiary level that is detrimental to parent company, they have a fiduciary duty, as part of their
management responsibilities, to act in the best interests of the parent company and its
stockholders.").
134Greene Compl., Wherefore Clause,
E.
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Section 311(G) rights would trigger was improper and in violation of their
fiduciary duties, and that the Board also breached its duties in failing to
investigate and report on shareholder concerns about the propriety of this
interpretation, delaying the special meeting with respect to these rights and
prohibiting Plaintiff counsel from attending the meeting, as well as in
structuring the Membership Rights Payment to be subject to ordinary
income tax treatment.135 Finally, Greene alleges (as do the shareholder
Plaintiffs) that both the Class A Member vote and the execution of the Final
Waiver & Release waiving the right to these royalties were coerced by
Defendants and that the release should be declared unlawful, void and
unenforceable by the Court. 1 For their part, Defendants assert that the
Section 311(G) rights and Class waivers are contractual disputes subject to
the mandatory arbitration provision found in the previous Exchange Bylaws
and thus beyond the reach of this Court. Greene counters that the Court
should extend its supplemental jurisdiction to hear these claims because the
factual issues surrounding the Section 311(G) rights are "directly linked to
the unfair process the Defendants' engaged in throughout the course of the
merger" and that it would otherwise deny Plaintiff complete justice "as her
fiduciary duty claims rest in substantial part on the resolution of the Section
311(G) issue."138
The question of whether Class A Members are owed Section
311(G) payments turns on the contractual rights they have by way of the
governing documents of the Exchange. As such, they are subject to the
arbitration provision delineated in the Exchange Bylaws and outside the
purview of this Court. 139
However, the appropriate disposition of Greene's claims as to the
fairness of the transaction at issue and the fact that the potential
coerciveness of the waiver turns on the availability of any past due, present
or future Section 311 (G) payments necessitate a more careful analysis of the

Compl.

79-95. These fiduciary duty claims (i.e., those not based in
contract) have been dismissed previously. See supra Part II.C. 1.
136Greene Compl., Wherefore Clause,
B.
137Am. Mot. to Dismiss and to Stay Disc. 2.
13Greene Br. in Opp'n at 48.
139The arbitration provision is found in Section 311 (D)(1) ofthe Exchange's Bylaws and
states, in relevant part: "Any dispute as to whether the rights of the owners of the Class A
Memberships concerning a Special Matter [all matters set forth in subsections (C) through (H) of
Section 311] have been violated ... will be submitted to mandatory and binding arbitration. . . ."
NYMEX Exchange Bylaws, Section 311(D)(1). In addition to Section 311(G), any "material
changes to the Membership" are also included within the scope of Special Matters. Id., Section
311(C)(6).
1Greene

UNREPORTED CASES

2010]

677

substance of those claims involving Section 311(G) rights, a task to which
the Court now turns.
Prior to its amendment by Class A Members, Section 31 1(G) of the
Exchange Bylaws provided, in relevant part:
If the exchange determines ... to terminate permanently

all open outcry floor trading for a particular listed product
on the NYMEX Division and instead to list such NYMEX
Division product for trading only via electronic trading, or
at least 90% of contract volume of such applicable
NYMEX Division product is from electronic trading, then
in such case the owners of Class A memberships shall, at
the time of the termination or shift to electronic trading,
thereafter be entitled to receive in perpetuity .. . 10% of

the gross Exchange revenues attributable to all revenue ...
from the electronic trading of such applicable NYMEX
Division product. 140
Greene's assertion is that this threshold was met for each of the applicable
NYMEX Division products by 2007, and that, as a result, she and each
Class A Member is entitled to at least $68,000 in past due royalty payments,
totaling more than $55.5 million. She disputes NYMEX's recent
interpretation of when the rights trigger-only upon two consecutive
quarters of more than 90% electronic trading-as "self-serving," contrary to
the "clear language of Section 311(G),"1 4 1 and in breach of their fiduciary
duties. Greene additionally raises issue with NYMEX's methodology for
calculating trading percentages. The Court need not determine the correct
trigger for Section 311(G) rights or whether Defendants' interpretation of
the Bylaw provision was proper, as any claims for past, current, or future
payments were extinguished by the Class A Member vote to amend the
Exchange Bylaws and eliminate these rights.
The Bylaws were amended by Class A Members pursuant to
Section 500(B)(1) of the document, which states that Section 311(G) may
be "amended, modified, eliminated, waived or deleted in any way ... with
the consent of the owners of 75% of all of the Class A Memberships."1 42
Section 500(B)(2) of the Bylaws further states that, in addition to the

0

14NYMEX Exchange Bylaws, Section 311(G).

141

Compl.

42

86.

1 NYMEX Exchange Bylaws, Section 500(B)(2).
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Section 500(B)(1) provision calling for a supermajority vote to modify
certain sections, including Section 311(G):
[A]ny amendment, modification, elimination, waiver,
deletion or expansion of or supplement to the certificate of
incorporation or bylaws of NYMEX Holdings or the
certificate of incorporation of the Corporations which
could adversely affect any rights of the Class A Members
under or in connection with . . . 311(H), shall require ...
the concurrence of the owners of 75% of all of the Class A

Memberships....

43

The Bylaws operate as a contract both among its Class A Members
as individuals as well as between the Corporation and Class A Members as
a group.14 4 Accordingly, actions taken by the Class A Members in
aggregate, pursuant to procedures delineated in the Bylaws, may
successfully bind Members with respect to their individual claims. The vote
of a supermajority of Class A Members to amend the Bylaws to eliminate
Section 311(G) rights makes Plaintiffs claim for Section 311(G) rights not
actionable. Any past claims to Section 311(G) rights by Class A Members
were equally waived by the vote.145 The protection of these individual
contractual claims lays in the super-majority vote required by the class to
remove them, and in the proper disclosure of the terms of any such
amendment proposed.14 6 This was certainly met in the instant case. Class A
Members understood that a vote in favor of amending the Bylaws would
serve to eliminate all claims to Section 311(G) royalties, and the
Supplemental Proxy-aided by Plaintiffs compliant-gave class members
clear notice of a dispute over the potential value of the rights being
foregone. Nevertheless, Class A Members voted overwhelmingly to amend
the Exchange's Bylaws to eliminate the rights, with more than 80% voting
in favor. As is evidenced by their ability to renegotiate the terms of the
Revised Proposal in their favor, Class A Members were not coerced into

143Id., Section 500(B)(1).
144 See, e.g., JanaMaster Fund,Ltd. v. CNETNetworks, Inc., 954 A.2d 335, 338 (Del.
Ch. 2008) ("[A] corporation's bylaws and charter are contracts among its shareholders . . . .").
145Greene's assertions to the contrary, the Section 311(G) payments are not "vested"
rights that would persist despite the Class A Member amendment. Such rights do not arise where a
corporation's bylaws give notice that contractual rights provided for in the bylaws may be
eliminated by amendment. See, e.g., Roven v. Cotter, 547 A.2d 603, 608 (Del. Ch. 1988).
146Such protection should have been adequate in this case, given that Class A Members
would be expected to have substantially identical interests and there is no indication that a material
number of Members held any adverse interests.
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voting in favor of the amendments or in waiving their Section 311(G)

rights. Thus, there is no fundamental unfairness to Plaintiff in recognizing
the consequences of this vote. As such, the motion to dismiss all Plaintiffs
claims involving Section 311(G) rights is granted.
D.

The Final Waiver and Release

Finally, the plaintiffs in both actions seek to have the Final Waiver
& Release that Class A Members were required to sign in order to receive
the Membership Rights Payment declared unlawful, void and unenforceable
as coercive and overly broad. 14 7 Defendants argue that the waiver should be
viewed in conjunction with the Class A Member vote to amend the
Certificate and Bylaws, and that there was no actionable coercion where the
Members had veto power over the transaction and could retain the status
quo.148 Because Class A Members have no actionable claims remaining
either as Members or as stockholders, the Court need not determine whether
or not the Final Waiver & Release was coercive, and declines to do so
here. 149
III. CONCLUSION
For the foregoing reasons, Defendants' motions to dismiss are
granted. Implementing orders will be entered.

IN RE TRADOS INCORPORATED SHAREHOLDER LITIGATION
No. 1512-CC
July 24, 2009
David A. Jenkins, Michele C. Gott, and Robert K. Beste, of Smith,
Katzenstein & Furlow LLP, Wilmington, Delaware, for Plaintiff.
Raymond J. DiCamillo and Scott W. Perkins, of Richards, Layton & Finger,

147Greene Compl., Wherefore Clause,

B; Compl., Wherefore Clause, C.
Br. of Defs. CME Group, Inc. and CMEG NY Inc. in Further Supp. of their
Cross-Mot. for Partial Summ. J. at 1-2. Defendants also assert that the shareholder Plaintiffs do not
have standing to challenge the waiver. Id. at 3.
149Similarly, the Court need not consider the related question ofwhether removal ofthe
reference to the Effective Date improperly made the waiver retroactive.
148Reply

680

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 35

P.A., Wilmington, Delaware; and David J. Berger, Elizabeth M. Saunders,
and Luke A. Liss, of Wilson Sonsini Goodrich & Rosati, Professional
Corporation, Palo Alto, California, of counsel, for Defendants.
CHANDLER, Chancellor

This is a purported class action brought by a former stockholder of
Trados Incorporated ("Trados," or the "Company") for breach of fiduciary
duty arising out of a transaction whereby Trados became a wholly owned
subsidiary of SDL, plc ("SDL"). Of the $60 million contributed by SDL,
Trados' preferred stockholders received approximately $52 million. The
remainder was distributed to the Company's executive officers pursuant to a
previously approved bonus plan. Trados' common stockholders received
nothing for their common shares.
Plaintiff contends that this transaction was undertaken at the behest
of certain preferred stockholders that desired a transaction that would
trigger their large liquidation preference and allow them to exit their
investment in Trados. Plaintiff alleges that the Trados board favored the
interests of the preferred stockholders, either at the expense of the common
stockholders or without properly considering the effect of the merger on the
common stockholders. Specifically, plaintiff alleges that the four directors
designated by preferred stockholders had other relationships with preferred
stockholders and were incapable of exercising disinterested and independent
business judgment. Plaintiff further alleges that the two Trados directors
who were also employees of the Company received material personal
benefits as a result of the merger and were therefore also incapable of
exercising disinterested and independent business judgment. Finally,
plaintiff alleges that SDL and certain of its executive officers conspired
with certain Trados directors to defer revenue until after the merger.
As explained below, plaintiff has alleged facts sufficient, at this
preliminary stage, to demonstrate that at least a majority of the members of
Trados' seven member board were unable to exercise independent and
disinterested business judgment in deciding whether to approve the merger.
Accordingly, I decline to dismiss the breach of fiduciary duty claims
arising out of the board's approval of the merger. Plaintiff has failed,
however, to state a claim based on the alleged revenue manipulation.
Accordingly, I dismiss the breach of duty and aiding and abetting claims
based on the alleged revenue manipulation.
I. BACKGROUND
A.

The Parties

2010]

UNREPORTED CASES
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Before the merger, Trados developed software and services used by
businesses to make the translation of text and material into other languages
more efficient. Founded in 1984 as a German entity, Trados moved to the
United States in the mid-1990s with the hope of going public, and became a
Delaware corporation in March 2000. To better position itself for the
possibility of going public, Trados accepted investments from venture
capital firms and other entities. As a result, preferred stockholders had a
total of four designees on Trados' seven member board. Each of the seven
members of Trados' board at the time of the board's approval of the merger
is named as a defendant in this action.
David Scanlan was the board designee of, and a partner in,
Wachovia Capital Partners, LLC ("Wachovia"). At the time of the merger,
Wachovia owned 3,640,000 shares of Trados' Series A preferred stock
(100% of that series) and 1,007,151 shares of Trados' Series BB preferred
stock (approximately 24% of that series).
Lisa Stone was the board designee of Rowan Entities Limited and
Rowan Nominees Limited RR (together, the "Rowan Entities"), transferees
of Trados' preferred stock held by Hg Investment Managers Limited
(collectively, "Hg"). Stone was a director and employee of both Hg
Investment Managers Limited and the Rowan Entities.' At the time of the
merger, Hg owned 1,379,039 shares of Trados' common stock
(approximately 4.3%), 2,014,302 shares of Trados' Series BB preferred
stock (approximately 48.3% of that series), 5,333,330 shares of Trados'
Series C preferred shares (all of that series), and 862,976 shares of Trados'
Series D preferred stock (approximately 28.6% of that series).
Sameer Gandhi was a board designee of, and a partner in, several
entities known as Sequoia. Sequoia owned 5,255,913 shares of Trados'
Series E preferred stock (approximately 32% of that series).
Joseph Prang was also a board designee of Sequoia. Prang owned
Mentor Capital Group LLC ("Mentor Capital"), which owned 263,810
shares of Trados' Series E preferred stock (approximately 10% of that series).
Wachovia, Hg, Sequoia, and Mentor combined owned
approximately 51% of Trados' outstanding preferred stock. Plaintiff
alleges that these preferred stockholders desired to exit their investment in
Trados.2
Two of the three remaining director defendants were

IPlaintiff also alleges that Stone was a part owner of Hg, and that Stone had a personal
financial interest in Hg's investment in Trados. Plaintiff further alleges that Hg Investment
Managers Limited continued to be the beneficial owners of all shares owned by Hg, and that both
Rowan Entities were affiliates ofHg Investment Managers Limited. First Am. Verified Compl.
("Compl.") 8.
2 Compl. f 30, 35-37, 44, 51, 79, 84, 101-102. Plaintiff alleges, for example, that in
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employees of Trados. Jochen Hummel was acting President of Trados from
April 2004 until September or October 2004, and was also the Company's
chief technology officer. Joseph Campbell was Trados' CEO from August
23, 2004 until the merger. The remaining Trados director was Klaus-Dieter
Laidig.
B.

The Negotiations

In April 2004, the Trados board began to discuss a potential sale of
the Company, and later formed a mergers and acquisitions committee,
consisting of Stone, Gandhi, and Scanlan, to explore a sale or merger of
Trados. Around the same time, the Company's President and CEO was
terminated due to, among other issues, a perception by the rest of the board
that Trados was underperforming. The board appointed Hummel as an
interim President, but instructed him to consult with Gandhi and Scanlan
before taking material action on behalf of the Company. In July 2004,
Campbell was hired as the Company's CEO, effective August 23, 2004.
Gandhi described Campbell as "a hard-nosed CEO whose task is to grow
the company profitably or sell it." 3 At the time Campbell joined Trados,
however, the Company was losing money and had little cash to fund
continuing operations. 4 At a July 7, 2004 meeting, Trados' board
determined that the fair market value of Trados' common stock was $0.10
per share.
In June 2004, Trados engaged JMP Securities, LLC, an investment
bank, to assist in identifying potential alternatives for a merger or sale of the
Company. By July 2004, JMP Securities had identified twenty seven
potential buyers of Trados, and contacted seven of them, including SDL.
By August 2004, JMP Securities had conducted discussions with SDL CEO
Mark Lancaster, who made an acquisition proposal in the $40 million range.
Trados informed Lancaster that it was not interested in a deal at that price,
January 2003 Gandhi wrote that Sequoia's "only real opportunity is to capture a fraction of our
13m investment," and that in June 2003 Gandhi acknowledged that Trados' long term prospects
were improving, but wrote that Sequoia "d[id] not own enough of the company to make a
meaningful return." Id. 30. Plaintiff further alleges that by mid-2004 Wachovia wanted to exit
its investment in Trados because Scanlan felt that the investment was underperforming and
consuming too much of his time relative to the size of the investment. Id. 35. Plaintiff also
contends that Hg and Mentor wanted to exit their investments in Trados.
Compl. 40. In June 2004, Gandhi also reported to Sequoia that a "banker has also
been retained to explore the M&A options for the business. I would expect that the company is
sold within the next 18 months (perhaps sooner)." Id.
4
Plaintiff alleges that Campbell believed that his "mission on joining TRADOS was to
help the company understand its future path, which in the mind of the outside board members at
that time was some type of either merger or acquisition event due to the company's performance
that year and prior years." Compl. 44.

