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MARY MORGAN V. H. BARRY CASH ET AL
No. 5053-VCS
Court of Chancery of the State of Delaware,New Castle
July 16, 2010
Kevin G. Abrams, Esquire, John M. Seaman, Esquire, Abrams & Bayliss
LLP, Wilmington, Delaware, Attorneys for Plaintiff Mary Morgan
individually and on behalf of similarly situated former stockholders of
Voyence, Inc.
Edward P. Welch, Esquire, Jennifer C. Voss, Esquire, Danielle K.
Kuzminski, Esquire, Skadden, Arps, Slate, Meagher & Flom LLP,
Wilmington, Delaware; Thomas J. Dougherty, Esquire, Skadden, Arps,
Slate, Meagher & Flom LLP, Boston, Massachusetts; Paul T. Daccier,
Esquire, Leigh E. Slayne, Esquire, EMC Corporation, Hopkinton,
Massachusetts, Attorneys for Defendant EMC Corporation.
STRINE, Vice Chancellor.
I. Introduction
This case involves a dispute between Mary Morgan, a former
common stockholder of a small software company, Voyence, Inc., and
Voyence's acquiror, EMC Corporation. Morgan complains that the Voyence
directors breached their fiduciary duties by failing to take reasonable steps to
maximize stockholder value in a sale of the corporation.' As a result of that
alleged failure, says Morgan, the Voyence directors approved a cash
merger that distributed consideration only to Voyence's preferred
stockholders, and not to the common stockholders. Morgan alleges that the
Voyence directors - each of whom held preferred stock or were designees
of preferred stockholders - accepted a low offer from EMC in order to
benefit themselves at the expense of Voyence's common stockholders. The
capital structure of Voyence provided that the common stockholders would
only receive merger consideration after the preferred stockholders received
their full liquidation preference. Because the consideration offered by EMC
was not sufficient to provide the preferred stockholders with their full

'See Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 (Del.

1985) (defining directors' duty in a sale of control context as the duty to take reasonable steps
to achieve the highest value reasonably available for stockholders).
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liquidation preference, EMC's merger with Voyence extinguished the
common stockholders' position without them receiving a dime.
Along with a breach of fiduciary duty claim against Voyence's
erstwhile directors, Morgan has also brought a claim against EMC for aiding
and abetting the Voyence board's alleged breach. Morgan alleges two ways
in which EMC was complicit in the Voyence board's breach of fiduciary
duty in connection with the merger: (1) EMC attempted to buy off the
Voyence management's support for its offer by promising them employment
with the post-merger entity; and (2) EMC exploited conflicts of
interest between the Voyence's directors, who all held preferred stock or
were appointees of preferred stockholders, and Voyence's common
stockholders.
Because reasonable inferences drawn from the facts alleged in
Morgan's complaint cannot sustain either of those two theories, I grant
EMC's motion and dismiss Morgan's aiding and abetting claim for two
reasons. First, other than the unremarkable fact that EMC offered Voyence's
management modest compensation packages to stay on after the merger,
Morgan's complaint points to no other facts suggesting that there was
an unseemly quid pro quo between EMC and the Voyence directors,
whereby the Voyence board accepted a low merger price in exchange for
improper personal benefits.
Second, as to the theory that EMC exploited conflicts within
Voyence's board for its benefit and to the detriment of the Voyence
shareholders, Morgan has only alleged that EMC knew that Voyence's
directors were all preferred stockholders or designees of preferred
stockholders. No other facts suggesting collusion between EMC and
the Voyence directors are found in the complaint. Indeed, the complaint
repeatedly acknowledges that EMC and Voyence negotiated at arm's length
over the deal.
As an arms length bidder, EMC had no duty to pay more than
market value simply because only by paying an above-market price would
proceeds be available to Voyence's common stockholders. A bidder is
entitled to negotiate price, and the bare allegation that the bidder paid
consideration that did not result in payments to the target's
common stockholders provides, in itself, no rational basis to infer that the
bidder was complicitous in a breach of fiduciary duty. Here, the complaint
pleads no basis to believe that EMC knew that Voyence was worth
materially more than EMC paid or any factual basis that Voyence was in fact
worth materially more than EMC paid; indeed, the complaint's facts suggest
that several other logical buyers had been contacted about the chance to
buy Voyence and never made an offer. It is not a status crime under
Delaware law to buy an entity for a price that does not result in a payment to
the selling entity's common stockholders. But that is in essence all that the
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plaintiffs allege that EMC did wrong. Therefore, Morgan's aiding and
abetting claim against EMC is dismissed, leaving her to proceed with her
claims against Voyence's directors, which are not addressed in this opinion.
II. Factual Background
These are the facts as pled in the complaint and the documents it
incorporates.
A. In 2000, Vovence Is Formed, And Preferred Stock Is
Distributed To Voyence's Investors
Voyence was incorporated in 2000 with the objective of developing
software products to improve the design and management of complex
distributed networks.' Like many start-up companies, Voyence needed
capital and therefore sought out additional investors. Eventually, three
investors - Canaan Partners, InterWest Partners, and CenterPoint Ventures
- provided Voyence with capital. In return for their investments, those three
investors were issued shares of preferred stock and given the right
to designate a director apiece to the Voyence board. Those investors each
appointed one of its own partners to be its designee to Voyence's board defendants H. Berry Cash, Skip Glass, and Terry Rock. In addition to these
three directors, defendant Dennis Gorman, who also held Voyence preferred
stock, was named Chairman. Therefore, four of the five members of the
Voyence board who approved the transaction were individuals who either
held preferred stock personally, or were the designees of preferred
stockholders.? Voyence's chief executive officer, defendant Susan Nash, was
also given a seat on the board. Although she did not hold preferred stock, the
complaint indicates that Nash was married to a partner at InterWest
Partners.'

COmpl. 121.
Defendant Gorman owned 155,571 shares of Voyence Series 1 Preferred Stock, 13,736
shares of Voyence Series 2 Preferred Stock, and 92,761 of Voyence Series 3 Preferred Stock. Id. at
T 12. Defendant Cash was a designee of InterWest Partners, which owned preferred stock
in Voyence through various funds. Id. at 1 9. Cash also personally held 28,823 shares of
Voyence Series 1 Preferred Stock and 15,761 shares of Voyence Series 3 Preferred Stock.
Defendant Glass was a designee of Canaan Partners, which held 2,085,084 shares of Voyence Series
2 Preferred Stock and 1,786,665 of Voyence Series 3 Preferred Stock. Id. at I11. Defendant Rock
was a designee of CenterPoint Ventures, which held 1,153,846 shares of Voyence Series I Preferred
Stock, 290,885 shares of Voyence Series 2 Preferred Stock, and 793,882 shares of Voyence Series 3
Preferred Stock. Id.at 1 14.
4
Id. at 1l3.
2

3
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B. Voyence Looks For An Acquiror And Enters Into Negotiations With
EMC
From its inception, one of Voyence's goals was to add sufficient
value to its corporate customers' software solutions so that the customer
might be interested in acquiring Voyence. By early 2006, Voyence had
identified seven potential acquirors,' and by March 2007, Nash and the
Voyence board were in discussions with at least six potential buyers,
including Hewlett-Packard Company ("HP"), IBM, Computer Associates,
BMC, Microsoft, and EMC.' In April 2006, Nash allegedly told
Voyence's financial advisor, Wachovia Capital Markets LLC ("Wachovia"),
that EMC was "our favorite candidate to acquire us."' But, at the same time,
Nash pressed HP, which had a right of first refusal to buy Voyence if
Voyence retained an investment bank for the purpose of selling the
company,' to bid at least $50 million for the company, and hoped to trigger a
bidding contest between HP and EMC."o HP, which then had a
market capitalization of roughly $87 billionand could therefore easily afford
a $50 million acquisition," declined to make an offer, and instead acquired
one of Voyence's close competitors in July 2007.12
Eventually, EMC made an offer to acquire Voyence for a price
between $48 million to $52 million in cash." Voyence's board and advisors
allegedly did not reach out at that time and seek offers from any of the other
potential bidders who had been contacted earlier, and Wachovia eventually
informed the Voyence board that EMC appeared to be the only potential
purchaser for the company in the near future." EMC raised its offering price
to $53 million after Voyence made a counter-proposal." For the next two

sId. at 129.
6

Id.

at130.

'Id. at 133.
'Id. at 34.
'Id. at T 35.
'Id. at IM33, 38-39.
"HP's April 2006 market capitalization was estimated using HP's 2006 annual report
and historical pricing data. Compare Hewlett-Packard Company, Annual Report
(2006), http://media.corporate-ir.net/media-files/irol/71/71087/pdflHP_2006AR.pdf
with http://finance.yahoo.com/q/hp?s=HPQ&a=03&b-l&c=200 6&d=03&e=30&f-2006&g-d.
At oral argument, Morgan's counsel agreed that HP had the resources to buy Voyence if it
had wanted to. See Cash v. Morgan, C.A. No. 3053-VCS, at 34 (Del. Ch. May 5,
2010) (TRANSCRIPT).
'Compl. 40.
"Id.
at 43.
"Id. at 144.
"Id. at 45-47.
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diligence and further negotiated the terms of the merger agreement.'"
In October 2007, EMC revised its offer downward to $40 million after
it became apparent that Voyence would not meet its third quarter revenue
projections. 7 The complaint alleges that "EMC was tough on Voyence for
missing its 3Q 2007 revenue estimates,"" and was "being a tough negotiator
and seizing upon an opportunity to drive a harder bargain."" Rather than
pursuing other alternatives, the Voyence board chose to continue to negotiate
with EMC despite the drop in its offer price, and attempted to raise the offering
price to between $42 million and $45 million.20
Eventually, EMC agreed to acquire the company for $42 million.'
The complaint alleges that, at the $42 million price, Voyence's preferred
stockholders "had agreed to a slight 'hair-cut' amounting to an approximate
10% reduction to their liquidation preferences, and that the common
stockholders would receive nothing.22 The complaint also alleges that EMC
knew that, at that offer price, Voyence's common stockholders would not
receive any of the merger's consideration."
At the same time, during October 2007, the Voyence board revised
bonus payments under the company's compensation plan, increasing the
shares of the Voyence bonus pool for Nash and Donald Fortenberry,
Voyence's chief financial officer, by 5% - from 35% to 40% for Nash, and
from 8%to 14% for Fortenberry.2 4 There are no facts pled in the complaint
suggesting that EMC was in any way involved with this increase in Nash and
Fortenberry's bonuses. 25
C. Vovence And EMC Agree To A Deal That Apportions No Merger
Consideration To Voyence's Common Stockholders
On October 26, 2007, the merger was consummated with the
support of written consents filed by the preferred stockholders," and
' 6Id. at T 52.
7

' 1d. at

153-56.

'Id. at 55.
191d. at 56.
20Id. at IM58, 61.
21Id. at T72.
22Id. at 176.
23
Id. at 1 60, 115.
24Id. at 67, 69.

25See Morgan, C.A. 3053-VCS, at 41 (Del. Ch. May 5, 2010) (TRANSCRIPT)
(Morgan's counsel conceding that the complaint does not allege that EMC was involved in the
restructuring of Voyence's bonus pool).
26Compl. 83.
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Voyence became a wholly-owned subsidiary of EMC. Under the terms of the
merger agreement, Voyence's common stock was cancelled and retired
without payment of any consideration upon consummation of the merger.
Also as part of the deal, Nash and Fortenberry were promised
employment positions at EMC.27 In particular, Nash was given a base salary
of $215,000, a bonus up to $90,000, options to purchase EMC stock valued
at $78,200, and a restricted stock grant valued at $115,000.28 At oral
argument, Morgan's counsel conceded that the compensation packages were
"[i]n the same ballpark" as to what Nash and Fortenberry were making at
Voyence before the merger."
Shortly thereafter, Morgan, a former Vice President of Worldwide
Operations at Voyence and a holder of 162,263 shares of Voyence common
stock,30 filed a statutory appraisal action in this court seeking a valuation of
her common shares. Then, over two years later, Morgan filed this equitable
fiduciary duty action, challenging EMC's acquisition of Voyence on two
grounds. In the complaint's first count, Morgan argues that Nash,
Fortenberry, and the members of Voyence's board of directors, who stood
to personally profit from the transaction, violated the duty of loyalty they
owed Voyence's common stockholders because they failed to fulfill their socalled Revlon duties" and approved the transaction with EMC that gave no
consideration to the common stockholders in order to line their own pockets.
In the complaint's second count, Morgan argues that EMC aided and
abetted the Voyence board's breach of its fiduciary duties. Morgan presents
two theories to support this aiding and abetting claim: (1) EMC's offer of
employment to Nash and Fortenberry following the consummation of the
merger induced them to support EMC's lowered offer price;32 and (2) EMC
knew that the Voyence directors were the designees of preferred
stockholders, or held preferred stock themselves, and exploited the conflict
33
of interest between these directors and common stockholders.
EMC has moved to dismiss count two of Morgan's complaint,
arguing that Morgan has failed to state a claim upon which relief can be
granted. Therefore, the question before me is whether it is reasonable to infer
that EMC aided and abetted Voyence's alleged breach of fiduciary duty
based on the two theories Morgan puts forth. In other words, this opinion

2Id. at I 10,13.
28
d.at 71.
29
Morgan v. Cash, C.A. 5053-VCS, at 42 (Del. Ch. May 5, 2010) (TRANSCRIPT).
30
Compl. 8.
"See Revlon, 506 A.2d at 182.
32
See supra page 8.
33
See supra page 7.

1
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only considers the sustainability of Morgan's allegations against EMC, and
not Morgan's claims that Voyence's directors breached their fiduciary duties.
111. Legal Analysis
A. Legal Standard
The standard for dismissal pursuant to Rule 12(b)(6) for failure to
state a claim upon which relief can be granted is well established. The
motion will be granted if it appears with reasonable certainty that the
plaintiff could not prevail on any set of facts that can be inferred from the
pleading.34 In considering a motion to dismiss under Rule 12(b)(6), the court
is required to assume the truthfulness of all well-pleaded allegations of fact
in the complaint."
For her claim against EMC to survive a motion to dismiss, Morgan's
complaint must allege facts that satisfy the four elements of an aiding and
abetting claim: "(1) the existence of a fiduciary relationship, (2) a breach of
the fiduciary's duty . . . (3) knowing participation in that breach by the

defendants, and (4) damages proximately caused by the breach.""6 As to the
requirement that a third party "knowingly participated" in the alleged
fiduciary breach, this court has stated:
"[I]t is necessary that the plaintiffs make factual allegations
from which knowing participation may be inferred in order to
survive a motion to dismiss. For example, knowing
participation may be inferred where the terms of the transaction
are so egregious or the magnitude of the side deals is so
excessive as to be inherently wrongful. In addition, the Court
may infer knowing participation if it appears that the defendant
may have used knowledge of the breach to gain a bargaining
advantage in the negotiations. The plaintiffs burden of
pleading knowing participation may also be met through direct
factual allegations supporting a theory that the
defendant sought to induce the breach of fiduciary duty, such

34

See Malpiede v. Townson, 780 A.2d 1075, 1082-83 (Del. 2001); Romero v. Career

Educ.Corp., 2005 WL 1798042, at *2 (Del. Ch. July 19,2005); Kohis v. Kenetech Corp., 791 A.2d

763, 767 (Del. Ch. 2000).
"See Malpiede, 780 A.2d at 1083; Grobow v. Perot,539 A.2d 180, 187 n.6 (Del. 1988).
36
Malpiede, 780 A.2d at 1096 (citations omitted).
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as through the offer of side payments intended as incentives for
the fiduciaries to ignore their duties."
And, the Delaware Supreme Court has explained that a bidder's attempt to
reduce the merger price through arm's-length negotiations cannot give rise to
liability for aiding and abetting, although a bidder may be liable to the
target's stockholders if the bidder attempts to exploit conflicts of interest in
the board or conspires with the board to breach a fiduciary duty.38
B. EMC Did Not Aid And Abet The Voyence Board's Alleged Breach Of
Fiduciary Duties By Bargaining For A Lower Merger Price
I take Morgan's two theories of how EMC knowingly participated in
the Voyence directors' alleged breach in turn. First, I address whether
Morgan has pled facts sufficient to infer that EMC diverted funds to
Voyence's management in return for their support for EMC's lowered offer
price. Second, I address whether Morgan has pled facts sufficient to infer
that EMC attempted to exploit conflicts of interest within Voyence's board,
which was comprised of directors who were designees of preferred
stockholders. Neither argument is supported by the factual allegations in the
complaint.
1. Morgan Has Alleged No Facts Suggesting That EMC Offered
Voyence'sManagement Personal Benefits In Exchange For Support For A
Lower Merger Price
Morgan's complaint contains no facts plausibly indicating that EMC

3In

re Telecommunications, Inc. S'holders Litig., 2003 WL 21543427, at *2 (Del. Ch.

July 7, 2003) (internal citations omitted).
3t Malpiede, 780 A.2d at 1097-98 ("Knowing participation in a board's fiduciary breach
requires that the third party act with the knowledge that the conduct advocated or assisted constitutes
such a breach. Under this standard, a bidder's attempts to reduce the sale price through arm'slength negotiations cannot give rise to liability for aiding and abetting, whereas a bidder may be
liable to the target's stockholders if the bidder attempts to create or exploit conflicts of interest in
the board. Similarly, a bidder may be liable to a target's stockholders for aiding and abetting
a fiduciary breach by the target's board where the bidder and the board conspire in or agree to
the fiduciary breach.") (citations omitted); see also In re Gen. Motors (Hughes) S'holder Litig.,

2005 WL 1089021, at *24 (Del. Ch. May 4, 2005) ("This Court has consistently held that'evidence
of arm's-length negotiation with fiduciaries negated a claim of aiding and abetting, because
such evidence precludes a showing that the defendants knowingly participated in the breach by
the fiduciaries.") (citations omitted); In re Frederick's of Hollywood, Inc. S'holders Litig., 1998
WL 398244, at *4 (Del. Ch. July 9, 1998) ("[A]n offeror who conducts arm's-length negotiations
leading to an acquisition agreement cannot be said to be knowingly participating in an alleged
breach of fiduciary duty by the target board.").
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participated in an alleged breach of fiduciary duties by inducing Voyence's
management to support its lowered offer. As to the increases in Nash and
Fortenberry's bonuses, there is no indication in the complaint that EMC was
involved in those increases." For example, it is not alleged that EMC pressed
the board to make those increases in exchange for Nash and Fortenberry's
support for EMC's $40 million bid. The only fact in the
complaint supporting Morgan's theory that EMC bought off Voyence's
management is that EMC extended offers of employment to Nash and
Fortenberry. 40 But the compensation packages EMC offered were hardly
eyebrow-raising, and were comparable to what both executives had been
making at Voyence before the merger. 4' Therefore, it is implausible that
those offers were part of a quid pro quo whereby Nash and Fortenberry
favored EMC's bid in exchange for the post-merger employment contracts.42
Nor is there any allegation that EMC diverted proceeds to them that would
have otherwise been paid as merger consideration. Furthermore, retaining
management is a routine occurrence for the obvious reason that an acquiror
often wants to keep existing management in order to ensure that the acquired
assets continue to be managed optimally. 43 To view the retention of
management on reasonable terms with suspicion would only undermine
business practices that often facilitate the difficult transitions required when
two businesses merge.
Finally, there is no factual basis pled in the complaint to infer that
the Voyence board was influenced materially by Nash and Fortenberry's
opinion. The complaint only suggests that Nash was involved in soliciting
bids from potential acquirors, but pleads no facts indicating that, after
receiving their compensation packages, Nash or Fortenberry particularly
swayed the board's decisionmaking. In other words, even if EMC had bought
off Nash and Fortenberry - which, as discussed above, is an assertion the
pled facts do not support - there is no reason in the complaint to believe

39

See supra page 7.
See supra page 8.
41See supra page 8.
40

42
Cf Golaine v. Edwards, 1999 WL 1271882, at *7-9 (Del. Ch. Dec. 21, 1999) (finding
that a $20 million payment made to certain directors of the target company was "quite immaterial"
in light of the $8.3 billion deal value, and was therefore insufficient, absent other indications
of wrongdoing, to support a claim that the directors' "negotiation of a $20 million fee ... tainted the
merger's final terms in a way that injured [the target's] other stockholders").
43See In re Digital Island Sec. Litig., 223 F. Supp. 2d 546, 555 (D. Del. 2002) (noting
that "it is rather common for an acquiring company to ask that the target company's officers remain
employed with the merged entity or acquiring company.") (citations omitted); Golaine, 1999 WL
1271882, at *4 (noting that it is "rather common" for "management insiders, advisors, and the
largest stockholders of the target [to] receive some benefits not shared with all the target
stockholders, such as golden parachutes, advisory and consulting fees, new employment contracts, or
additional merger consideration").
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that it mattered in a material way to the Voyence board."
2. Morgan Has Not Alleged Facts Suggesting That EMC Exploited
Conflicts Of Interest Within Voyence's Board
Morgan's second argument is that EMC exploited conflicts of
interest within the Voyence board to the detriment of Voyence's common
stockholders. Morgan primarily relies upon two cases - this court's
decisions in Gilbert v. El Paso Co." and Zirn v. VLI Corp." - as support
for its argument that EMC exploited conflicts of interest within the Voyence
board and therefore participated in a breach of fiduciary duty. In Gilbert,
this court refused to dismiss an aiding and abetting claim against a tender
offeror, where the offeror approached the target's management and
negotiated the terms of a friendly takeover when it became clear that the
tender offeror would acquire control of the company." The court found that
the complaint adequately alleged that, "in the face of inevitable defeat, [the
target's directors] abandoned their resistance [to a reduced tender offer]
in order to fashion a better deal for themselves at the expense [of the target's
stockholders who had already tendered their shares]."48 Based on those
allegations, the court stated that "because the valuable concession [of more
favorable tender offer terms], which greatly [affected the target's]
shareholders who had already tendered their shares, was extracted in
exchange for other terms which clearly benefitted only [the
target's] management and not its shareholders, it cannot be said, as a matter
of law, that [the acquiror] was merely engaged in arm's-length
negotiations."49 The result was similar in Zirn, where this court refused to
dismiss an aiding and abetting claim against a tender offeror because the
complaint adequately alleged that the acquiror was aware that the target's
directors were exposed to potential fiduciary duty liability, and that the
acquiror used that potential liability as leverage in negotiations to secure an
outcome benefiting the acquiror and the target's directors at the expense of
the target's stockholders."o

"In fact, the complaint indicates that the Voyence board's executive committee had Nash
and Fortenberry leave the room during its deliberations over whether to accept EMC's bid. Compl.
61.
45
490 A.2d 1050 (Del. Ch. 1984), affd 575 A.2d 1131 (Del. 1990).
41989 WL 79963 (Del. Ch. July 17, 1989).
47490 A.2d at 1056-58.
48Id. at 1056.
49Id. at 1057.
501989 WL 79963, at *6-7.
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But Gilbertand Zirn differ materially from this case because, in both
of those cases, the complaint alleged facts suggesting how and why the
acquiror actually used its knowledge of the target board's conflicts to collude
with the target board at the expense of the target's shareholders. That is, the
term "exploit" as used in this context connotes the "unjust" or "improper"
use of someone else for profit." Thus, "exploit" refers to a situation, as in
Gilbert and Zirn, where a bidder gets a fiduciary to trade away his trust
for personal advantage as a means to further the bidder's aims.
Here, Morgan's complaint is silent. First, there are no facts in the
complaint indicating why accepting a lower offer was clearly in the Voyence
directors' self-interest, much less that it was known by EMC. Morgan has not
pled any facts that give reason to infer that EMC would have expected the
Voyence directors to have been anything other than delighted to take a
higher bid from HP or any other potential bidder because a higher bid would
have allowed them to capture their full liquidation preference."
Second, Morgan has not pled any facts showing that EMC actually
attempted to exploit the Voyence board's alleged conflicts. The most
plausible explanation for EMC's behavior based on the facts in the complaint
is that EMC dropped its offer price in October 2007 out of concern over
Voyence's inability to meet its own revenue projections, not because it was
somehow attempting to exploit Voyence's allegedly conflicted board." EMC
owed fiduciary duties to its own stockholders to use EMC's funds prudently,
of course, and was not obligated to offer an inflated price for Voyence when
it could acquire the company for less through honest bargaining. HP's
decision to waive its right of first refusal to acquire Voyence, which a
company of HP's size could have easily done at the initial $53 million price
Voyence was asking, and to acquire one of Voyence's closest competitors,54
further suggests that the market had genuine doubts about Voyence's value."
Morgan has presented no factual basis to presume that EMC
lowered its offer for reasons other than those legitimate concerns. All
Morgan alleges is that EMC was aware that the Voyence directors were
designees of preferred stockholders and therefore potentially conflicted, and
that EMC's alleged awareness alone is adequate basis for an aiding and

"See WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 438 (1988) (defining
"exploitation" as "an unjust or improper use of another person for one's own profit or advantage").
52
Indeed, a higher bid would also have benefitted Nash, who held approximately 66,000
shares of Voyence common stock. Compl. 1 70.
53
See supra pages 6-7.
54
See supra pages 5-6.
55
Indeed, HP even had a designated observer who attended, but did not vote at, Voyence
board meetings. Compl. 25. Therefore, HP likely had intimate familiarity with Voyence's
business. If Voyence had been a bargain at $42 million, or even $53 million, HP would have known
it, and could have easily snatched it up.
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abetting claim. But, Morgan's own complaint makes it clear that EMC
and Voyence were bargaining at arm's-length by alleging that: (1) EMC was
a "tough negotiator" who drove a "hard[] bargain;" 6 (2) Voyence planned to
leverage a bid from HP into an increased offer price from EMC;" and (3)
Voyence rejected EMC's initial offer and demanded more money." Morgan
now asks the court to overlook her own pled facts showing that EMC was
negotiating at arm's length, and nevertheless surmise - without any factual
basis - that EMC was somehow subtly exploiting the board's conflicts. That
speculation must be rejected because drawing reasonable inferences
in Morgan's favor, as is required under the Rule 12(b)(6) analysis, does not
give this court license to conjure up a reality on behalf of the plaintiff that
the plaintiff has failed to establish by pleading facts that support an inference
that that reality plausibly existed. Morgan has pled no facts that allow me to
infer that the Voyence board was so radioactively conflicted that any contact
with that board to do a deal - even arm's-length negotiating - was aiding
and abetting wrongdoing.
To hold that a claim for aiding and abetting against a bidder is stated
simply because a bidder knows that the target board owns a material amount
of preferred stock, knows that the target's value is in a range where a deal
might result in no consideration to the common stockholder, and that the
bidder nonetheless insists on a price below the level that yields a payment to
the common stockholders would set a dangerous and irresponsible
precedent. The reality is that there are entities whose value is less than the
value to which its preferred stockholders and bondholders are due in a sale.
If our law makes it a presumptive wrong for a bidder to deal with a board
dominated by preferred stockholder representatives, then value-maximizing
transactions will be deterred. It is hardly unusual for corporate boards to be
comprised of representatives of preferred stockholders, who often bargain
for representational rights when they put their capital up in risky situations.
Notably, those capital investments often end up benefiting
common stockholders by helping corporations weather tough times. What
Morgan asks is that this court hold that the mere fact that a bidder knowingly
enters into a merger with a target board dominated by preferred holders at a
price that does not yield a return to common stockholders creates an
inference that the bidder knowingly assisted in fiduciary misconduct by the
target board. That is not and should not be our law, particularly when the
plaintiff cannot even plead facts suggesting that the bidder was paying

6
See supra pages 6-7.
"See supra page 5.
ssSee supra page 6.

1
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materially less, or in this case even anything at all less than, fair market
value.
In summary, Morgan's argument fails because Malpiede's
requirement that the third party knowingly participatein the alleged breach
- whether by buying off the board in a side deal, or by actively exploiting
conflicts in the board to the detriment of the target's stockholders - is there
for a reason." That rule protects acquirors, and by extension their investors,
from the high costs of discovery where there is no reasonable factual basis
supporting an inference that the acquiror was involved in any
nefarious activity. That rule also aids target stockholders by ensuring that
potential acquirors are not deterred from making bids by the potential for
suffering litigation costs and risks on top of the considerable risk that already
accompanies buying another entity, particularly ones that may have a
checkered financial and performance history. To allow an aiding and
abetting claim to survive based on nothing more than an allegation that the
acquirer bargained for a price that resulted in no payment to the common and
in a less than full payout of the preferred stock's liquidation preference with
a target board would obliterate the requirement that a plaintiff plead facts
supporting an inference that the bidder knowingly aided a breach of
fiduciary duty and expose bidders exercising their right to bargain to the
expense of full discovery."o That is, the long-standing rule that arm'slength bargaining is privileged and does not, absent actual collusion and
facilitation of fiduciary wrongdoing, constitute aiding and abetting" helps to
safeguard the market for corporate control by facilitating the bargaining that
is central to the American model of capitalism.62 The DGCL's many
provisions facilitating M&A transactions reflects the underlying assumption
that social welfare can be improved by M&A transactions reached by parties
bargaining at arm's-length.'" Under our law, both the bidder's board and
the target's board have a duty to seek the best deal terms for their own

59

Malpiede, 780 A.2d at 1096.
See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557-58 (2007) (noting that Federal

60

Rule ofCiv. Proc. 12(b)(6) operates to prevent a plaintiff with "a largely groundless claim"
from "tak[ing] up the time of a number of other people, with the right to do so representing an
in terrorem increment of the settlement value" (citing Dura Pharmaceuticals,Inc. v. Broudo,

544 U.S. 336, 347 (2005)).
6

'See supra note 38.

62See generally PETER HALL & DAVID SOSKICE, VARIETIES OF CAPITALISM:
THE INSTITUTIONAL FOUNDATIONS OF COMPARATIVE ADVANTAGE 30 (2000) (noting
that "[i]nter-company relations in liberal market economies [such as the United States] are based, for
the most part, on standard market relationships and enforceable formal contracts").
63
For a classic treatment of the idea that a robust market for corporate control promotes
social welfare, see Henry G. Manne, Mergers and the Marketfor CorporateControl, 73 J. OF

POL. ECONOMY 110, 112-14 (1965).
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corporations when they enter a merger agreement. To allow a plaintiff to
state an aiding and abetting claim against a bidder simply by making a
cursory allegation that the bidder got too good a deal is fundamentally
inconsistent with the market principles with which our corporate law
is designed to operate in tandem.
IV. Conclusion
For the reasons stated above," EMC's motion to dismiss is
GRANTED and Count II of Morgan's complaint is DISMISSED with
prejudice. IT IS SO ORDERED.

"Morgan also alleges that EMC knowingly participated in the Voyence board's alleged
failure to disclose material information about the merger to Voyence's stockholders. The
Voyence board sent the company's stockholders a notice on November 1, 2007, shortly after the
board approved the merger. Compl. 88. According to the complaint, that notice was deficient in
a number of material respects. Id. at T 90. Notably, the complaint does not allege that EMC
was involved in the dissemination of the notice: Count I, which alleges breach of the duty to
disclose, is only against the individual defendants, and not EMC; and Count II, which is against
EMC, does not mention the notice or that EMC aided and abetted a breach of the duty to
disclose. Nevertheless, in her answering brief to EMC's motion to dismiss, Morgan argued that EMC
knowingly participated in the Voyence board's disclosure violations. Morgan Ans. Br. 22- 24. That
allegation must be rejected because, by failing to raise this allegation in her complaint, Morgan has
waived the claim - a plaintiff cannot use her briefing to rewrite her complaint. McGowan v. Ferro,
2002 WL 77712, at *4, n. 27 (Del. Ch. Jan. 11, 2002) ("Arguments contained in a brief, however,
cannot cure a defect caused [by] the failure to allege critical facts in the complaint."). If Morgan
realized after the fact that she wanted to allege that EMC participated in the alleged disclosure
violations, then she could have moved to amend her complaint. She did not do so, and therefore
must abide by the choice she made.
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I. Introduction
In this opinion, I address a motion to dismiss claims brought on
behalf of Insilco Technologies, Inc. ("Insilco"), a bankrupt corporation, by
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plaintiff Chad J. Shandler, who was appointed by the federal bankruptcy
court as Creditor Trustee and to prosecute any claims belonging to Insilco. In
his complaint, Shandler alleges that Insilco was victimized by fiduciary
wrongdoing committed by its controlling stockholder, a group of affiliated
funds (the "DLJ Funds") that Shandler alleges were dominated and
controlled by defendants Donaldson, Lufkin & Jenrette, Inc. n/k/a Credit
Suisse (USA), Inc. ("DLJ, Inc.") and DLJ Merchant Banking, Inc.
("DUMB") (collectively, "DLJ"), and by a group of DLJ-affiliated directors
who comprised a majority of Insilco's board.
In this decision, I address motions to dismiss filed by certain of the
defendant directors and entities affiliated with DLJ, as well as defendant
KeyBanc Capital Markets, Inc. ("KeyBanc"),' an investment bank that
performed work for Insilco on a transaction, the fairness of which Shandler
challenges. I largely dismiss all of the counts in the complaint against the
moving directors and DLJ entities because the counts either fail to state a
claim at all or, at best, state an exculpated duty of care claim. In one
important respect, however, I sustain the complaint. I find that, insofar as the
complaint challenges the fairness of a transaction whereby Insilco sold its
automotive business to another corporation that DLJ controlled, it states a
claim against DLJ, as a controlling stockholder group, and against all but
two of the moving director defendants, for breach of the fiduciary duty of
loyalty. I also find that the complaint states a claim against KeyBanc, who
was hired by Insilco to give advice on the deal, for aiding and abetting a
breach of fiduciary duty.

II. Background Facts
The following facts are drawn from the complaint and the
documents that the complaint incorporates.
A. The DLJ Funds Acquire A Controlling Stake In Insilco
Before it was liquidated in bankruptcy in 2004, Insilco - a
Delaware corporation that was wholly owned by Insilco Holding Co. manufactured telecommunication and electrical component products for the
computer, telephone, automotive, and medical equipment markets.2
According to the complaint, in late 1997 or early 1998, DLJ, Inc., an
investment bank, and its indirect wholly owned subsidiary,' DUMB,

1KeyBanc was formerly known as McDonald Investments, Inc. I use its current name as the
parties have generally done in their briefs.
2See Insilco Technologies, Inc. Form 10-K for the Fiscal Year Ended Dec. 31, 2002 at Item
I.
3
See Compl. at I n. 1; Credit Suisse (USA), Inc. Form I 0-K405 for the Year Ending Dec.
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identified Insilco as an attractive equity investment.' According to the
complaint, DLJ and DLJMB made investments using various affiliates they
dominated and controlled, including the ten "DLJ Funds"' that are named as
defendants in this action.7
In August 1998, DLJ Inc. and DLJMB allegedly utilized the DLJ
Funds to acquire 74% of Insilco's common stock in exchange for an
investment of $43 million.! DLJ Inc. in particular paid over $28 million of
the $43 million used to purchase those shares in the names of the DLJ
Funds. 9 At the time that the DLJ Funds acquired a majority stake in Insilco,
Insilco had three primary independent operating divisions: (1) a specialized
automotive components business called "ThermaSys;" (2) a publishing
business, which primarily printed and designed student yearbooks; and (3) a
technology segment, split into four sub-units, that manufactured
telecommunications and electrical components for, among other things,
computer networking, digital telephones, and automotives.' Shandler alleges
that ThermaSys and the publishing business were Insilco's most valuable
assets."

B. DLJ Takes Control Of Insilco's Board And Business Strategy
Shandler alleges that once DLJ obtained a majority equity stake in
31, 2000 (filed Mar. 30, 2001) at 2. DLJ, Inc. is the successor company of First Boston (USA), and
is a wholly owned subsidiary of Credit Suisse (USA), Inc. Compl. at I n. 1
4
DLJMB often operated as DLJ, Inc. Compl. T 50. Credit Suisse Group acquired DLJ, Inc.
on November 3, 2000 and DLJ, Inc. now operates as a Credit Suisse (USA), Inc. Compl. at I n.1.
For simplicity's sake, I use the DLJ moniker used by Shandler in his complaint.
s1d. 1 51.
6
The DLJ Funds include: DLJ Merchant Banking Partners II,L.P., DLJ Merchant Banking
Partners II-A, L.P.; DLJ ESC II,L.P.; DLJ EAB Partners, L.P.; DLJ Merchant Banking Partners 11A, L.P.; DLJ Merchant Banking Partners II, L.P.; DLJ Diversified Partners, L.P.; DLJ Diversified
Partners-A, L.P.; MBP II Plan Investor, L.P.; and DLJ Offshore Partners, II,CV. Id. 2.
7
Specifically, DLJMB controlled an affiliate entity called DLJ Merchant Banking Hl,Inc.
("DLJMBII"). Id. 45. DLJMBII was the managing partner of defendants DLJ Merchant Banking
Partners II, L.P. ("Partners 11"), DLJ Merchant Banking Partners II-A, L.P. ("Partners 1-A"), DLJ
Millennium Partners, L.P., and DLJ Millennium Partners-A L.P. Id. 45. DLJMBII was also the
general partner of defendants DLJ EAB Partners, L.P., and DLJ Offshore Partners, II,C.V. Id. 46.
Partners IIand Partners II-A made side-by-side investments with two other DLJ Funds called DLJ
Diversified Partners, L.P. and DLJ Diversified Partners-A, L.P. Id. T 46. Additionally, DLJ, Inc.
was the sole owner of an entity called DLJ CI, which owned the stock of DLJ LBO Plans
Management Corporation ("LBO Corp."). LBO Corp. is the managing partner of defendant DLJ
ESC II, L.P. Id. 47.
"Id.T 51.
I.T49.

"Id. 53.
"Id.16.
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Insilco, DLJ moved rapidly to implement a new business strategy. This
strategy was premised on the notion that Insilco would be more valuable if it
focused on its technology business, and spun off ThermaSys and its
publishing business. Consistent with a tension that permeates the complaint
as a whole, Shandler alleges that DLJ was acting in its self-interest by
pursuing this strategy to maximize the value of its equity position in Insilco.
To this precise point, Shandler alleges that DLJ "caused Insilco to pursue an
aggressive acquisition and divestiture strategy with a goal of preparing
Insilco for a public offering pursuant to which the defendant DLJ Funds
would 'cash out' [their] investment in Insilco."II Of course, in order for the
strategy to work, the moves DLJ made to portray Insilco as a focused,
technology-based company with genuine value and upside potential had to
be sufficiently attractive to the market to position the company to
successfully make a public offering. If that were the case, one would hope
that a rational marketplace would therefore have had to be persuaded that
Insilco had the capacity to pay its debts.
To solidify its control, DLJ, according to the complaint, installed its
designees as a majority of Insilco's board. In 1999, four individuals who
were allegedly affiliated with DLJ, Inc. and DUMB - defendants William
Dawson, Thompson Dean, John Fort, and Keith Palumbo - were elected as
directors of Insilco's seven-member board. The proxy statement submitted to
Insilco's shareholders for the 1999 board election disclosed that Dawson was
a principal of DUMB and a senior vice president of defendant Donald,
Lufkin & Jenrette Securities Corp. ("DLJ Securities"), that Dean was a
managing director and managing partner of DUMB, and that Palumbo was a
vice president of DUMB. But, according to the complaint, the proxy
statement did not mention that Fort was associated with DLJ, Inc. by his role
as a member of the DLJ Merchant Banking Advisory Board."
Insilco's other directors in 1999 were defendant Randall Curran,
defendant David Howe, and CEO Robert Smialek. The complaint alleges
that DLJ forced out Smialek and replaced him with Insilco's then-CFO
David Kauer."' None of these directors were associated with DLJ. In 2000,
Curran resigned from the board and was replaced by another DLJ insider,
defendant George Peinado, a principal of DLJMB." The addition of Peinado
raised the number of DLJ "insider" directors to five out of seven, if Fort is
counted as Shandler wishes. In mid-2000, the board appointed defendant
James Ashton to the Insilco board by unanimous written consent. Although
the board initially identified Ashton as independent and disinterested, he
later identified himself as "associated with DLJ Merchant Banking Partners

"Id. 1 54.
"Id.1 31-32, 35, 58.

14I.

156.

"Id.1 59.
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I.'"' In addition, Ashton had previously served as president and CEO of
Fiberite Holdings, Inc. from 1995 to 1997, when a DLJ-related entity
controlled that company."
C. DLJ Pursues An Allegedly Self-Interested Business Strategy For
Insilco
With the DLJ-affiliated directors making up a majority of the Insilco
board, the board allegedly managed Insilco in such a way that benefitted
DLJ to the detriment of Insilco. Specifically, Shandler claims that the Insilco
board, and DLJ as majority shareholder, engaged in three forms of selfdealing to further the interests of DLJ. First, the board allegedly caused
Insilco to retain various DLJ-related companies as financial advisors in
connection with several M & A transactions and to facilitate Insilco's entry
into certain credit agreements, and caused Insilco to pay those advisors
excessive fees for those roles. Second, the board and DLJ allegedly caused
Insilco to sell ThermaSys to a company controlled by the DLJ Funds for an
unfair price." Finally, once it was clear that DLJ's business strategy for
Insilco had failed and the company was insolvent, the Insilco board, at the
behest of DLJ, supposedly delayed the filing of insolvency petitions for
Insilco so as to allow DLJ to recoup some of its losses through the
generation of additional advisory fees and through sales by the DLJ Funds of
the Insilco debt that they owned.
1. The Board Retains DLJ-Related Financial Advisors
According to the complaint, from 1998 to 2002, DLJ caused the
board to repeatedly hire DLJ Securities and DLJ Capital Funding, Inc., n/k/a
Credit Suisse Capital Funding ("DLJ Capital") (collectively, the "DLJ
Advisors"), companies that were associated with DLJ, to generate fees for
DLJ. Without attempting to identify what work was done and what the
appropriate market rate for that work was, Shandler simply makes the
cursory allegation that the fees paid to these advisors were "excessive,"
"unnecessary," and "exorbitant."" In particular, Shandler alleges that the
board hired DLJ Capital and DLJ Securities to serve as financial advisors for
eight M & A transactions that the board caused Insilco to enter into between

'6Id. 60.
"Id. 60.
' 8The complaint also makes a cursory allegation that Insilco sold its publishing business to
an entity controlled by DLJ, Inc.'s former CEO for an unfairly low price. See id. 6, 122. This
transaction occurred in March 1999, and the allegation is therefore time-barred. See id 64; infra
pages 21-22.
' 9Compl. M8, 64-65, 89-115, 132-33.
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January 1999 and January 2000.20 These were transactions related to DLJ's
strategy of focusing Insilco's identity and future on the technology industry.
Shandler also claims that the board and DLJ caused Insilco to
undertake certain credit agreements and that DLJ Capital and DLJ Securities
received fees for various roles in preparing and executing those credit
agreements. On October 31, 1998, the Insilco board hired DLJ Securities to
serve as the arranger and DLJ Capital to serve as the underwriter for a
$300,000,000 amended credit facility, which closed shortly thereafter.2 In
January 2000, DLJ Capital was retained again to amend Insilco's credit
facility after Insilco sold two companies and purchased another.22 And, in
August 2000, DLJ Capital was retained a third time to serve as the Lead
Arranger and Syndication Agent for the refinancing of Insilco's credit facility
(the "Credit Agreement").23
The Credit Agreement - which was officially termed the Second
Amended and Restated Credit Agreement - was executed on August 25,
2000. In particular, the Credit Agreement provided for three credit facilities:
(1) a $50 million, 6-year senior secured revolving loan (the "Revolving
Loan"); (2) a $35 million, 6-year senior secured amortizing term-A loan (the
"Term-A Loan"); and (3) a $125 million, 7-year senior secured amortizing
term-B loan (the "Term-B Loan").24 Initially, DLJ had the exclusive
responsibility for funding the loans extended to Insilco under the Agreement,
but eventually assigned some of its interest to other lenders. 25 That is,
although the complaint says that DLJ later sold off a part of its senior lender
interest, the only reasonable inference to be drawn from the complaint as a
whole is that DLJ remained a major holder of the company's senior debt at
all relevant times. 26
For its role as the Lead Arranger and Syndication Agent of the

20
Specifically, from January 1999 to January 2000, Insilco: (1) purchased Eyelets for
Industry; (2) sold its Steel Parts Corporation subsidiary; (3) sold its Taylor Publishing Company
subsidiary; (4) purchased T.A.T. Technologies; (5) conducted a study of the Heat Exchanger
industry; (6) sold Steward Connector Systems; (7) purchased Serck, a U.K. heat exchanger
manufacturing company; and (8) purchased Precision Manufacturing. Id. 64.
21Id. T 63.
22

Id.
1d.
24
d. 88. The Revolving Loan matured on the sixth anniversary of the Credit Agreement
but did not require payments of interest or principal before maturity. But, the term loan facilities
required Insilco to make regular quarterly payments. The Term-A Loan required quarterly payments
in each of its six years, which set amounts of payment required for each year, beginning in
December 2000. Specifically, the Term-A Loan required payment of: $875,000 for the first two
years; $1,312,500 for the third year; $1,750,000 for the fourth and fifth years; and (6) $2,187,500
for the sixth year. The Term-B Loan required quarterly payments of only $312,500 for the first six
years, and quarterly payments of $29.4 million for the seventh year. Id.
25
Id. T 87, 103.
"Id. IN 103, 108, 111.
23
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Credit Agreement, Insilco paid DLJ Capital $5.3 million in fees, in addition
to $1.4 million that DLJ Securities was paid for retainer and advisory
functions that it had served in 2000.27 That is, DLJ Capital and DLJ
Securities were allegedly paid $6.7 million by Insilco in 2000 alone.
2. The Board Allegedly Sells ThermaSys To A DLJ-Related Entity For
Unfair Value
Shandler's most clearly pled allegations relate to his claim that the
board and DLJ caused Insilco to sell one particular asset of Insilco to a DLJrelated company at an inadequate price. That asset sale was the last in a
series of transactions whereby Insilco had sold off various of its businesses
outside of the technology sector, consistent with DLJ's strategy of
streamlining and focusing Insilco on that sector. In keeping with that
strategy, DLJ also allegedly caused Insilco to make cettain acquisitions of
businesses related to that sector."
In the complaint, however, Shandler only focuses substantively on
attacking one of the transactions, the sale of ThermaSys. In early 2000,
defendant Dawson allegedly recommended to Insilco's CEO Kauer that
Insilco engage in a so-called "value creation strategy" which involved Insilco
selling ThermaSys for cash, and thereafter restructuring Insilco's debt (the
"ThermaSys Transaction").29 Rather than implement that strategy in the usual
fashion that would involve the appointment of a special committee of
independent directors to, in the first instance, determine whether such a sale
was in Insilco's interest and at what price a sale made sense, the Insilco
board instead struck a preliminary bargain whereby an entity in which the
DLJ Funds owned a majority stake would buy ThermaSys for $147 million."
Only after the deal terms were struck was defendant Ashton appointed to the
board on July 5, 2000 and immediately named as a single person special
committee. The resolution appointing Ashton indicated that he was
"completely disinterested in the Proposed [ThermaSys] Transaction and
[had] no financial interest in common with the proponents of the Proposed
[ThermaSys] Transactions."" The complaint alleges that the resolution was
misleading, one must assume (as the complaint is otherwise silent on this
point) because the resolution does not address the fact that Ashton had
served as the CEO of a DLJ portfolio company from 1995 to 1997.32

"Id. 1 87.
28In the complaint, Shandler details that Insilco sold three businesses
in 1999, and purchased
four in 1999 and 2000. Id. 1 64.
29

68.

'Id. 68.
"Id.
73.
32
Id.
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Within five days, Ashton ratified all prior actions of the board
related to the deal, including its prior retention of supposedly independent
counsel Baker Botts and financial advisor, defendant KeyBanc, a subsidiary
of Key Corp., and blessed the $147 million sales price. 3 According to the
complaint, Ashton made no effort to negotiate better terms or to seek other
buyers for ThermaSys. Rather, Ashton relied upon a fairness opinion by
KeyBanc, a banker who Shandler alleges had a previous underwriting
relationship with DLJ.34
KeyBanc made a presentation on July 14, 2000 at which it conveyed
its opinion that the fair value of the ThermaSys Transaction was $143
million as of July 14, 2000 (the "Fairness Presentation"), and, thus, that the
$147 million price was fair to Insilco." But, according to the complaint, the
Fairness Presentation was flawed because it adopted an EBITDA multiple
that was below the floor of the range of EBITDA multiples for automotive
transactions during that time period. Specifically, Shandler argues that
KeyBanc's Fairness Presentation represented that the average EBITDA
multiple of automotive transactions from January 1998 to July 2000 was 7.7,
with the high of that range being 12.3 and the low being 5.6.6 But, the
Thermasys Transaction used an EBITDA multiple of only 4.1. If the
Thermasys Transaction had been at the average EBITDA multiple of 7.7,
Shandler argues, the price of ThermaSys would have been $274.89 million.
Moreover, Shandler argues that KeyBanc had given DUMB a
fairness opinion for the ThermaSys Transaction just three weeks before
KeyBanc was retained by Insilco. An internal analysis of the Investment
Committee of DLJMB valued the ThermaSys Transaction at $174 million as
of February 29, 2000, but reduced that valuation estimate to $150 million on
June 8, 2000." According to an internal memorandum, DLJMB's reduced
valuation relied, in part, on a fairness opinion that KeyBanc had created for
DLJMB. 9 That is, KeyBanc had been advising DLJMB on the ThermaSys
Transaction weeks before it was hired by Insilco to provide the same service.
After the ThermaSys Transaction closed, Ashton was installed as the
chairman of the ThermaSys board, and later as CEO of ThermaSys.40 Thus,
Ashton again became what he had been from 1995 to 1997 - the CEO of a
DLJ portfolio company.4 1 A year later, on August 6, 2001, Ashton allegedly

3

1d. 75.
34I.179.
"Id. 78.
'Id. 76.
3Id.
Id. 77.
Id. 78.
40
1d. 80.
41
Id.
% 60, 80.
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abstained from voting on a transaction involving the DLJ Funds,
acknowledging his association with DLJ.42 Although the complaint suggests
that this rendered the prior board resolution false, the complaint does not
address whether Ashton's later acknowledgement was because of some prior
connection with DLJ that preceded his service on the Insilco board, or rather
because Ashton was by then the CEO of ThermaSys, which was now a DLJ
portfolio company.
In sum, Shandler alleges that the ThermaSys Transaction is a classic
example of unfair self-dealing and that Ashton's hurried blessing of a fullybaked deal, rather than representing a genuine effort to simulate arms-length
bargaining, actually highlights the unfairness of the transaction.
3. The Board Delays Insilco's Bankruptcy Filing
Shandler alleges that DLJ's strategy for Insilco soon unraveled. Even
it
though had revised its credit agreements as recently as August 2000, by
late 2000, Insilco began to experience serious financial difficulty. As of
December 31, 2000, Insilco's working capital was just half of its level from
the previous year, dropping to $75 million from $150 million.3 And, Insilco
had over $380 million in debt but only $356 million in assets."
In early 2001, Insilco was suffering the effects of a downturn in the
economy, particularly in the telecommunications industry, and its customers
were reducing orders. Insilco avoided breaching its debt covenants in the
first quarter of 2001, but by mid-year was in default. As of mid-year 2001,
the complaint alleges, Insilco was insolvent. The complaint alleges that the
board knew at that time that Insilco could not survive in its current form and
that bankruptcy was inevitable. But the complaint says that DLJ prevented
Insilco from seeking bankruptcy protection immediately or exploring other
strategic options.45 The complaint then immediately contradicts itself in
material part by saying that the board and DLJ delayed a bankruptcy filing so
that it could retain Bain & Company to review Insilco's options and to
consult with a DLJ-related workout specialist about its options.46 These
moves, of course, are exactly the kind one takes when one is "consider[ing]
strategic alternatives."4
To enable Insilco to weather the moment, Insilco's lenders asked that
Insilco generate cash, and suggested that the DLJ Funds contribute
42

1d

43Id.190.
"Id.
45

Id. 96.
46d.
47

1d.
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additional equity capital. The DLJ Funds were initially open to making the
capital infusion but, after an internal meeting at DUMB, the DLJ Funds
decided to advance the funds as debt rather than equity.48 Insilco's lenders
eventually agreed to waive Insilco's defaults under the Credit Agreement
after the DLJ Funds agreed to make a "cash infusion" of $15 million,49 and
the Credit Agreement was amended to reflect this infusion effective June 30,
2001 (the "Term-C Loan").5 o Shandler alleges that the Term-C Loan violated
the terms of an Insilco 12% note indenture (the "12% Note"), which
prohibited the issuance of debt that was subordinate to the senior debt in the
Credit Agreement but senior in right of payment to the Noteholders.
Shandler further avers that the Insilco board and DLJ knew or
"should have known" that the time bought by the Term-C Loan funds would
not avert eventual bankruptcy. According to the complaint, the "purpose and
effect was merely to prolong and deepen the period of insolvency prior to the
filing of the insolvency petitions to permit defendants DLJ Capital and the
DLJ Securities (sic) to collect fees, to buy time to sell and assign the DLJ
Funds' interests in the revolving facility and Term-A and Term-B facilities
and, thereby reduc[e] the exposure of the defendants DLJ Funds to the risk
of Insilco's bankruptcy.""
The stop-gap financing provided by the Term-C Loan did not get
Insilco over the hump. On November 13, 2001, Insilco reported that its
insolvency had worsened, and that its third quarter sales totaled only $65.5
million compared to $114.2 million the prior year.52 By early 2002, DLJ
allegedly knew the game was up for sure but still caused Insilco to refrain
from filing for bankruptcy immediately. Shandler alleges that DLJ wanted to
sell Insilco outside of a bankruptcy proceeding because that would insulate
DLJ from claims in bankruptcy relating to its prior self-dealing with Insilco.
The complaint is, again, very confusing on this point because it then alleges
that DLJ, in response to further defaults, soon sought to arrange a sale of
Insilco's assets in a Chapter 11 bankruptcy proceeding."
At this point in the complaint, Shandler focuses more on whether
DLJ was placing its interest as a senior creditor ahead of the interests of
other less-senior creditors, such as the unsecured creditors. 4 According to
the complaint, DLJ had conflicts arising out of its many roles as majority
equity holder, financial advisor, lender, syndication agent, and lead arranger

41Id.

49Id.
5

98.
99.

01d. 100.
"Id. 1l01.
52
1d. 104.
"Id.
54
1d.

112.

111,

114.
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for Insilco's debt agreements." DLJ allegedly "required their appointees
(who controlled the Board) to maximize the recovery for [the] DLJ Funds
and the Lenders at the expense of Insilco's other creditors."" Insilco's
"lenders" of course, included DLJ as major Revolving, Term-A, and Term-B
Loan lenders under the Credit Agreement and sole provider of the Term-C
Loan." Among the many confusing aspects of this convoluted part of the
complaint, the complaint never defines the term "Lenders" that it capitalizes
and uses." But the complaint does make clear that DLJ was a major
"Lender" in its obcure lexicon." Most sensibly, the term Lenders seems to
refer to Insilco's senior creditors.
Supposedly to the end of benefitting the so-called Lenders and the
DLJ Funds (who owned a majority of Insilco's equity)," DLJ and the board
supposedly worked with the company's senior lenders, some of whom DLJ
controlled, for a period of forbearance, during which the company worked to
find a buyer.' In the forbearance agreement, Insilco's lenders secured a
pledge of the remainder of Insilco's foreign subsidiaries.62 The period of
forbearance did not yield a buyer, Insilco missed other obligations for
payments, including those it owed to DLJ a lender under the Credit
Agreement, and Insilco was forced to file for bankruptcy in December
2002.63
D. Insilco Commences Bankruptcy Proceedings
Insilco filed its voluntary petition for relief under Chapter 11 of the
Bankruptcy Code in the United States Bankruptcy Court for the District of
Delaware (the "Bankruptcy Court") on December 16, 2002.' Insilco
continued to operate its business as debtor-in-possession. On February 13,
2004, Insilco's debtors filed an Amended Joint Liquidating Plan Pursuant to
Chapter 11 of the Bankruptcy Code (the "Liquidating Plan") and, on June
10, 2004, the Bankruptcy Court confirmed the Liquidating Plan, which
became effective on October 6, 2004.

"Id. Tfl 11.
56

Id. (emphasis added).
"Id. 98, 101, 103, 108.
"Id. T 98.
'Id.1 101, 103, 108, 111.
60

1d. J 98, 103.

61Id. Tl 113.
62Id.
6

114.

Id. 1114.

'4Id. T 40.
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Central to the Liquidating Plan was an Asset Allocation and
Settlement Agreement (the "Settlement Agreement") among Insilco's
debtors, Insilco's Creditors Committee, senior lenders, and other key
parties.65 The Settlement Agreement created a Creditor Trust, and Shandler
became the Creditor Trustee. 6 Shandler's duties are governed by the terms of
the Insilco Liquidating Trust Agreement between the debtors and Shandler.6 '
For present purposes, what is important is that the Creditor Trustee, as
successor-in-interest to Insilco, had the right to bring any causes of action
belonging to Insilco. 68 The Settlement Agreement also allocated Insilco's
assets among the signatories of the Agreement, or their constituencies, on an
agreed basis, released certain of Insilco's non-DLJ senior lenders from
certain claims, and released the Term-C lenders from claims arising from the
Term-C Loan.6 1 Specifically, the released Term-C lenders included DLJ
Securities, DLJ Capital, and eight of the DLJ Funds (the "Term-C
Lenders").o
E. Shandler Brings Claims In The Bankruptcy Court
Shortly after his appointment as Trustee, on December 14, 2004,
Shandler brought claims on behalf of Insilco against DLJ, the DLJ Advisors,

6sSee Brauerman Aff. Ex. 2 (Insilco Technologies, Inc. Amended Disclosure Statement and
Amended Joint Liquidating Plan) (the "Liquidating Plan") at 16; id.Ex. 3 (Asset Reallocation and
Settlement Agreement) (the "Settlement Agreement"). The Moving Defendants filed an affidavit in
support of their motion to dismiss, which contained the Liquidating Plan, Settlement Agreement and
other documents - including Insilco's certificate of incorporation, a proxy statement that Insilco
filed with the SEC, and other documents that were filed in Bankruptcy Court. I take judicial notice
of these documents for background purposes only, and where their undisputed terms are properly
considered, such as in addressing DLJ's res judicata argument. See West Coast Management &
CapitalLLCv. CarrierAccess Corp., 914 A.2d 636,641 (Del. Ch. 2006) (taking judicial notice of
federal court decisions and orders in determining whether a federal court decision barred a
subsequent suit in the Court of Chancery).
66
See Brauerman Aff. Ex. 4 (Motion of the Official Committee of Unsecured Creditors for
an Order Appointing a Chapter 11 Trustee or in the Alternative an Examiner with Expanded
Powers) (the "Trustee Motion").
67
Settlement Agreement INH. K.
Liquidating Plan at T H(3) (stating that the Creditor Trustee was authorized "to pursue and
prosecute, to settle, or to decline to pursue, the Rights of Action, including all pending adversary
proceedings and contested matters, whether or not such causes of action ha[d] been commenced...
and [was] substituted as the real party in interest in any such action" on behalf of Insilco).
6Settlement Agreement IR4A, 4C; In re lnsilco Techs., Inc., 330 B.R. 512, 521 (Bankr. D.
Del. 2005), affd, 394 B.R. 747 (D. Del. Sept. 15, 2008) (noting that claims involving the Term-C
Loan had been dismissed because the court determined that "the 'Term C Lenders,' (which were
defined to include the same entities that [were] defined as 'DLJ' in the Amended Complaint) had
been released as part of the Settlement Agreement").
70
Settlement Agreement I 4C.
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the individual members of the Insilco board," and KeyBanc in Bankruptcy
Court based on the same allegations raised here.n Specifically, Shandler's
complaint alleged that the defendants had harmed Insilco and its creditors by
"wrongfully exercising their control over the company and taking unfair and
harmful actions to advance their own interests, while compromising,
prejudicing, and aversely affecting [Insilco's] interests."7 The DLJ entity
defendants and certain Insilco directors who were full-time DLJ employees
filed a motion to dismiss on March 18, 2005.74 On September 27, 2005, the
Bankruptcy Court dismissed many of Shandler's claims because it lacked
subject matter jurisdiction over his non-core breach of fiduciary duty
claims." That is, the Bankruptcy Court found that many of Shandler's claims,
including his breach of fiduciary duty claims, were not "core" proceedings
under Title 11 of the Bankruptcy Code." The United States District Court for
the District of Delaware affirmed the Bankruptcy Court's dismissal of the
proceeding on September 15, 2008."
F. Shandler Brings Suit In This Court And The Defendants Move For
Dismissal
After the Bankruptcy Court's dismissal became final on October 14,
2008,"7 Shandler filed this action on August 11, 2009, re-pleading the "noncore" breach of fiduciary duty claims and related claims against DLJ, the
DLJ Advisors, and the Insilco directors. Specifically, the complaint brings
claims for breach of fiduciary duty, professional malpractice, and unjust
enrichment. In his breach of fiduciary duty claims, Shandler alleges the
individual Insilco directors breached their fiduciary duties by causing Insilco
to pay excessive fees to the DLJ Advisors, selling ThermaSys for less than
fair value, and delaying Insilco's bankruptcy filing to benefit DLJ at Insilco's
expense. Shandler alleges that all the DLJ entities acted together as Insilco's
controlling stockholder and in that capacity breached their fiduciary duties

71

Shandler named the following eight Insilco directors as defendants: Dawson, Dean, Fort,
Peinado, Palumbo, Curran, Howe, and Ashton.
72Shandlerv. DIMerchantBanking, Inc., Adv. Pro. No. 04-57950 (KJC); see Insilco, 330
B.R. at 512.
73

Insilco, 330 B.R. at 515.

74

Specifically, DLJ, DLJ Capital, DLJ Securities, and directors Dean, Dawson, Peinado,
and Palumbo moved to dismiss. Id. at 515 n.6.
"Id. at 519-20.
76

Id.

7In re Insilco

Techs., Inc., 394 B.R. 747 (D. Del. Sept. 15, 2008).

"CompI. 44.
"Id. 120-26 (Count 1).
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by causing DLJ's designees on the Insilco to engage in the same alleged
misconduct."o Alternatively, Shandler alleges that DLJ and the DLJ Advisors
are liable for aiding and abetting the fiduciary wrongdoing of the Insilco
director defendants."'
As to the DLJ Advisors, the complaint alleges, without any fact
pleading, that these advisors to Insilco engaged in professional malpractice.82
With much more specificity, the complaint alleges that KeyBanc
aided and abetted the breaches of fiduciary duty that occurred in connection
with the ThermaSys Transaction by knowingly placing too low of a value on
ThermaSys and thereby painting the patina of fairness on an allegedly unfair
transaction." Alternatively, the complaint alleges that KeyBanc at the least
committed professional malpractice by giving Ashton, the oxymoronic single
man special committee, deficient advice.84
KeyBanc, DLJ, the DLJ Advisors, and directors Dawson, Dean,
Peinado, and Palumbo filed motions to dismiss the complaint on October 30,
2009. Defendant directors Ashton and Fort joined in the DLJ defendants'
motion to dismiss, but filed a separate reply brief (hereafter, Dawson, Dean,
Peinado, Palumbo, Ashton, Fort are referred to as the "Moving Directors"
and, with DLJ and the DLJ Advisors, as the "Moving Defendants")."
The Moving Defendants argue that the complaint should be
dismissed because: (1) the claims based on events before December 16, 1999
are time-barred; (2) the breach of fiduciary duty claims are barred by res
judicata; (3) a § 102(b)(7) provision in Insilco's charter bars any due care
claims against the Insilco directors; and (4) the complaint otherwise fails to
state a claim under Court of Chancery Rule 12(b)(6).
KeyBanc argues that Count VII for aiding and abetting the Insilco
directors' breaches of fiduciary duty must be dismissed against KeyBanc
because: (1) the claim is time-barred; and (2) Ohio substantive law applies to
the aiding and abetting claim and Ohio does not recognize such a claim.

sold. I 127-130 (Count II), 131-33 (Count III), 134-139 (Count IV).
"Id. IN 149-160, 162 (Count VII). Not content with these fiduciary duty-based counts,
Shandler also throws in a count for unjust enrichment against the DLJ Funds, seeking the
145-48
disgorgement of any benefits they received in any form from Insilco at any time. Id.
(Count VI). I dismissed Shandler's unjust enrichment claim at the oral argument on these motions to
dismiss. See Shandler v. DIJ MerchantBanking, Inc. et al., C.A. No. 4797-VCS, at 73-74 (Del.

Ch. Apr. 27, 2010) (TRANSCRIPT).
82
Compl. 1$ 140-144 (Count V).
83
Id. IN149-156, 161-62 (Count VII).
84
1d. T$ 163-67 (Count VIII).
I use the terms "Moving Defendants" and "Moving Directors" to differentiate these
defendants from directors Curran and Howe, who have not moved to dismiss or otherwise entered an
appearance. I note that Shandler filed default judgment motions against Curran and Howe on
December 12, 2009, but has failed to press those motions.
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III. Legal Analysis
Motions to dismiss for failure to state a claim are governed by Court
of Chancery Rule 12(b)(6). In considering a motion to dismiss, I must accept
as true all well-pled allegations, drawing all reasonable inferences in favor of
the plaintiffs. 6 Dismissal will be granted where a plaintiff fails to "plead
enough facts to plausibly suggest that the plaintiff will ultimately be entitled
to the relief she seeks.""
A. Portions Of Shandler's Claims Are Outside The Statute Of Limitations
The Moving Defendants point out that Shandler's claims rely, in
part, on events that occurred beyond the statute of limitations. The parties
agree that each of Shandler's claims is subject to a three-year statute of
limitations, plus a two-year extension for those claims that remained timely
when Insilco filed for bankruptcy." That is, the parties agree Shandler can
only bring claims that were timely on December 16, 2002 - when Insilco
filed for Chapter 11 reorganization. Shandler does not dispute the Moving
Defendants' reading of the statute of limitations, nor their argument that
conduct occurring on or before December 16, 1999 cannot form the basis for
a claim. Instead, in his answering brief, Shandler states that "facts alleged
prior to December 16, 1999 are relevant to describe the foundation for the
wrongful conduct that occurred after December 16, 1999, none of which is
time-barred. "89

Due to the statute of limitations, Shandler now admits that he cannot
base a claim for relief on events that occurred on or before December 16,
1999. This constraint includes Shandler's allegations that:

86

Savor, Inc. v. FMR Corp., 812 A.2d 894, 897 (Del. 2002) (quoting Kofron v. Amoco
Chems. Corp., 441 A.2d 226, 227 (Del. 1982)).
87
Desimone v. Barrows, 924 A.2d 908, 929 (Del. Ch. 2007).
"Under Delaware law, claims for breach of fiduciary duty, professional malpractice, and
unjust enrichment are covered by a three year statute of limitations. See 10 Del. C. § 8106; see also,
Vichi v. Koninklyke Philips Elecs. N. V., 2009 WL 4345724, at *5 (Del. Ch. Dec. 1, 2009)

(explaining that "Delaware law sets a three year statute of limitations for claims for unjust
enrichment . .. and breach of fiduciary duty"). The Bankruptcy Code "extends the time period for
filing [timely] claims by two years. . . ."In re FruehaufTrailer Corp, 250 B.R. 168, 185 (Bankr. D.
Del. 2000);
89 see also 11 U.S.C. § 108(a).
pl Ans. Br. to the DLJ Def.'s Mot. to Dismiss at 18-19.
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* The Insilco board failed to disclose that Fort was a DLJ
insider;"o
* The DLJ Advisors were hired to serve as the arranger and
underwriter for $300 million in amended credit facilities on
October 31, 1998;"
*The DLJ Advisors were hired and received fees for serving as
the financial advisor on seven transactions occurring from
January 1999 to October 1999;92
* DLJ caused Insilco to engage in a number of M & A
transactions, including the sale of its Publishing Business,
called Taylor Publishing Company."
Thus, to the extent that the complaint as written seeks relief for this conduct,
the claims are time-barred and dismissed. With that limitation in mind, I now
proceed to address whether the allegations of the complaint relating to
conduct occurring after December 16, 1999 are sufficient to withstand the
dismissal motion.

B. The Breach Of Fiduciary Claim Can Proceed, In Part, Against All But
Two Of The Moving Directors
The Moving Defendants argue that Shandler's breach of fiduciary
duty claim against the Moving Directors should be dismissed because: (1) it
is barred by res judicata as to certain of Insilco's directors; and (2) the
complaint fails to state a claim for breach of fiduciary duty at all, or at best
states only a due care claim that is barred by an exculpatory provision in
Insilco's charter.
1. Res Judicata Does Not Bar Shandler's Fiduciary Duty Claim Against
The DLJ Directors
First, certain of the Moving Defendants argue that Shandler's breach
of fiduciary duty claim against Moving Directors Dawson, Dean, Palumbo,

90
9

Compl. 58.
Id. T 63.

92
d.
93

64.
Id. 64.
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and Peinado (for purposes of this section, the "DLJ Directors") is barred by
res judicata. The DLJ Directors were parties to an indemnification
stipulation, which was entered in the bankruptcy proceeding (the
"Indemnification Stipulation").94 The DLJ Directors now argue that Shandler
cannot sue them for breach of fiduciary duty because he is "bound by the
Indemnification [Stipulation], which provides that the DLJ Directors are
entitled to indemnification regarding any claim for liability. . . ."" That is,

the DLJ Directors claim that Shandler cannot bring breach of fiduciary duty
claims against them because he agreed that they were entitled to
indemnification, and that therefore he agreed that they had acted in good
faith and were entitled to be indemnified by Insilco for any judgment against
them.
During the proceedings in Bankruptcy Court, the DLJ Directors
sought to have Insilco and its insurers pay for their costs in defending claims
which included the same breach of fiduciary duty claims that Shandler now
brings in this court. In a negotiated settlement, Shandler entered into the
Indemnification Stipulation, stipulating to the fact that the DLJ Directors
were entitled to so-called indemnification, so long as those claims were
limited to the amount of Insilco's insurance coverage. By agreeing to the
Indemnification Stipulation, the DLJ Directors argue, Shandler was
acknowledging that the DLJ Directors had acted in good faith, because §
145(b) of the Delaware General Corporation Law extends indemnification
only to those directors who have acted "in good faith and in a manner
reasonably believed to be in or not opposed to the best interests of the
corporation."" Thus, the Moving Defendants claim, by agreeing to
indemnify the DLJ Directors, Shandler effectively agreed that the DLJ
Directors had not acted in bad faith or contrary to the best interests of
Insilco.
This creative idea is silly. Sometimes creative ideas that are silly can
have social merit. This is certainly true in comedy - think of Monty Python.
But not so much in law.
Here, this argument is not only silly, it is frivolous. When the
Indemnification Stipulation was entered -

on April 13, 2006 -

the

Bankruptcy Court had not yet dismissed the non-core breach of fiduciary

94

Brauerman Aff. Ex. 7 (Stipulation Regarding Withdrawal of Creditor Trustee's Seventh
Substantive Omnibus Objection to Former Insilco Directors' Claims) at 1.
95
DLJ Def's Op. Br. at 13.
968 Del. C. § 145(b). Insilco's certificate provides that Insilco will indemnify its directors to
the fullest extent permitted by Delaware law. See Brauerman Aff. Ex. 6 (Restated Certificate of
Incorporation of Insilco Corporation) at Art. V.
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duty claims that are now at issue in this court." Instead, by entering the
Stipulation, the Bankruptcy Court recognized that the directors could receive
such indemnification "as may be available to them under applicable Insilco
insurance policies . . . ."" As counsel for the Moving Defendants who

negotiated the Indemnification Stipulation admitted, the DLJ Directors were
seeking so-called indemnification largely in order to cover the costs of
defending themselves against Shandler's fiduciary duty claims." The
settlement with Shandler was designed to allow them to do that, so long as
they limited their claims to using the company's existing D & 0 policies.'
As counsel for the Moving Defendants also admitted, she never told
Shandler that by using the variegated word indemnification in a loose way in
the Stipulation, he was agreeing to release the DLJ Directors from liability
for the very claims for which they were seeking defense costs."0 ' Apparently,
though, counsel believes she can now do an end zone dance because she
snuck past Shandler into the end zone by silently obtaining an order barring
any consideration of Shandler's fiduciary duty claims.
This argument lacks any merit and any equity. The Indemnification
Stipulation was not based on any determination of whether the defendants
had acted in bad faith or were liable for the conduct in the underlying
litigation, and no such determination had been made at the time that the
Stipulation was agreed to. All the Stipulation did was ensure that the DLJ
Directors could have their legal fees for defending Shandler's claims covered
by Insilco's D & 0 insurance coverage, and seek ultimate indemnification if
that was consistent with the policy and so long as the policy had sufficient
funds for that purpose.'02
Thus, the Indemnification Stipulation does not bar Shandler's breach
of fiduciary duty claim because an element of res judicata - a final prior
adjudication - is not present.' The Bankruptcy Court never intended to

97According to the Complaint, the Bankruptcy Court dismissed the claims against the DLJ
Defendants for lack of subject matter jurisdiction on September 27, 2005.
9
8Brauerman Aff. Ex. 7 (Stipulation Regarding Withdrawal of Creditor Trustee's Seventh
Substantive Omnibus Objection to Former Insilco Directors' Claims) ("Indemnification
Stipulation").
99
See Shandler,C.A. No. 4797-VCS, at 13-14 (Del. Ch. Apr. 27, 2010) (TRANSCRIPT).
00
d.at 15-16.
'o'Id. at 19-20.
102Indemnification Stipulation §2; see Majkowski v. Am. Imaging Mgmt. Servs., LLC, 913
A.2d 572, 592 (Del. Ch. 2006) (discussing some of the historical complexities associated with the
word indemnification); see also LOU R. KLING & EILEEN T. NUGENT, NEGOTIATED ACQUISITIONS

OF COMPANIES, SUBSIDIARIES, AND DIVISIONs

§ 1.05[5]

at 1-39 (2001) (discussing the use of so-

called "indemnification" provisions that address the right of a contractual party to seek relief for
certain contractual breaches of the occurrence of certain events).
3
1o Res judicata bars a party from re-litigating claims where a final judgment has been
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and never did make a final ruling on whether the DLJ Directors had acted in
bad faith or breached their fiduciary duties. Rather, the Bankruptcy Court
dismissed the claims against the DLJ Directors for lack of subject matter
jurisdiction and allowed them to be pursued in a court with jurisdiction.
Indeed, in an earlier decision in the bankruptcy proceeding, the U.S. Court
of Appeals for the Third Circuit expressly recognized that the claims for
breach of fiduciary duty could be pursued in state court.'" All that the
Bankruptcy Court intended when it approved the Indemnification Stipulation
was to approve the parties' agreement that the DLJ Directors could receive
attorneys' fees under Insilco's D & 0 insurance policy to defend against
Shandler's claims. Therefore, Shandler's claims against the DLJ Directors are
not barred by res judicata.
2. The Complaint States A Non-Exculpated Claim For Breach Of
Fiduciary Duty Against Four Of The Moving Directors As To The
ThermaSys Transaction, But Otherwise Fails To Do So
The Moving Defendants also argue that the complaint fails to state a
non-exculpated claim for relief against all of the Moving Directors. Their
argument has two components. The Moving Defendants argue that: (1) the
complaint fails to state a claim at all under Rule 12(b)(6); and that (2) if it
does state a claim, it is at best one for a breach of the duty of care which is
exculpated by Insilco's Restated Certificate of Incorporation.'s
The most efficient way to address these related arguments is to do so
in tandem, addressing the three categories on which Shandler bases his
claims. I start with the easiest one, the allegation that the ThermaSys
Transaction was unfair and the product of fiduciary misconduct. As the
Moving Directors must admit, they are not protected by the exculpatory
provision if the complaint states a claim against them for breach of the duty
of loyalty.'
The complaint contains well-pled allegations that the ThermaSys
Transaction was substantively unfair and implemented through an unfair
reached in an earlier suit, and where five elements are present: (1) the prior court had jurisdiction;
(2) the parties in both actions are the same, or are in privity with one another; (3) the cause of action
in both cases is the same; (4) the issues in the prior case must have been decided adversely to the
contentions in the present case; and (5) the prior adjudication was final. See Aveta Inc. v. Bengoa,
986 A.2d 1166, 1184-85 (Del. Ch. 2009) (quoting Bailey v. City of Wilmington, 766 A.2d 477,481
(Del. 2001)).
04
1 In re Insilco Techs., Inc., 280 F.3d 212, 219 n. 13 (3d Cir. 2007) (observing that claims
for breach of fiduciary duty relating to the management of Insilco could be pursued under Delaware
law and outside of Bankruptcy Court).
05
Brauerman Aff. Ex. 6 (Insilco Restated Certificate of Incorporation) at Art. VI.
06

' See, e.g., McMillan v. Intercargo Corp., 768 A.2d 492, 501 (Del. Ch. 2000).
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process. With one exception, the complaint also contains well-pled
allegations that the DLJ Directors - defendants Dawson, Dean, Palumbo,
and Peinado - derived their primary source of income from working for
DLJ.'m The complaint pleads facts that support a rational inference that these
defendants supported the ThermaSys Transaction to benefit DLJ at the unfair
expense of Insilco.a's Palumbo, however, was not on the board when the
ThermaSys Transaction was firmed up and consummated.'" Thus, the
ThermaSys Transaction cannot form the basis for keeping Palumbo in the
case.
As to defendant Ashton, the circumstances of his behavior and
interests are sufficiently unusual as to raise an inference that his willingness
to jump in as a new board member and to ratify an interested transaction
within five days of being seated was influenced by his relationships with
DLJ."e That oddly rapid action may turn out to be evidence merely of an
incisive and decisive mind, quick to grasp all material facts and come to a
wise decision. But, it may also be evidence of a mindset well captured by
Chancellor Allen in his 1990 article in The Business Lawyer about the need
for special negotiating committees to act with genuine vigor and
independence if they are to fulfill their intended purpose."' In that regard, I
note that the complaint alleges that Ashton allowed himself to be named by a
resolution that simply indicated he had no material relationship with DLJ,
while failing to state that he had previously served as the CEO of a private
equity portfolio company that a DLJ-related company controlled." 2 The fact

0
IN31, 32, 34, 35.
oCompl.
'
'"eIn their papers, the Moving Defendants present a number of arguments about why the
ThermaSys Transaction was fair and provided a benefit to Insilco. The Moving Defendants may be
right, but they cannot try the issue of fairness on a dismissal motion. See In re New Valley Corp.,
2001 WL 50212, at *7(Del. Ch. Jan. 11, 2001) (declining to conduct an entire fairness review at the
motion to dismiss stage). In contrast to other issues, the fact pleading addressing the ThermaSys
Transaction is relatively clear and suffices to state a duty of loyalty claim.
09
The parties agree that Palumbo was on the board from January 26, 1999 to March 14,
2000. See Brauerman Ex. 10 (Insilco Form 14A (May 14, 2000)) at 1. Thus, the July 14, 2000
ThermaSys Transaction occurred after Palumbo was no longer a board member. The Moving
Defendants also argue that Peinado had nothing to do with the ThermaSys Transaction, and cannot
be held liable for it. But the complaint avers that Peinado was placed on the board on July 14, 2000
- the very day that the ThermaSys Transaction was approved by the Special Committee. Compl.
59. Thus, for purposes of this motion, Shandler has sufficiently pled this allegation against Peinado.
"Old. 1172-75.
"'William T. Allen, Independent Directors in MBO Transactions: Are They Fact or
Fantasy,45 BuS. LAW. 2055, 2061 (1990) (describing situations where the independent directors on
a special committees "appear no more than, in T.S. Eliot's phrase, 'an easy tool, deferential, glad to
be of use' (quoting T.S. Eliot, The Love Song ofJ. AlfredPrufrock, in Collected Poems 1909-1962
(Harcourt, Brace & World 1970))).
112Compl. $ 60.
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that Ashton later was named by DLJ to be ThermaSys's CEO is also
something that I cannot ignore at a pleading stage."' Thus, the complaint
states a claim for breach of the duty of loyalty against Ashton.
I conclude differently as to director Fort. In the complaint, all that is
pled is that Fort was on a DLJ Merchant Advisory Board.H4 There is no
allegation that Fort received any remuneration for participating on that board
or that service on that board was material in any other way to Fort. The
complaint is largely silent as to the role of Fort in any of the events and
simply lumps him in with the other directors. Given that there are no pled
facts that suggest any material reason for Fort to favor DLJ's interests over
the interests of Insilco in the ThermaSys Transaction, and the absence of any
pled facts otherwise supporting an inference that Fort breached his duty of
loyalty by acting in bad faith to injure Insilco, the complaint at best states a
due care claim against Fort. That claim is barred by the exculpatory charter
provision and therefore the complaint is dismissed against Fort.
As to the complaint's allegation involving for fees paid to the DLJ
Advisors, I cannot conclude that the complaint even states a claim. I have
already addressed the reality that Shandler may not base claims on conduct
occurring before December 16, 1999."1 After that date, the complaint alleges
that the DLJ Advisors received advisory and other fees that were "excessive"
and highlights that certain DLJ Advisors received fees of a total of $6.7
million in 2000 in connection with the refinancing of Insilco's Credit
Agreement, and that those Advisors received a total of $15 million in fees
from 1998 to 2002."1
The problem is that the complaint only alleges that the fees were
excessive, and does not plead any factual basis to support that mere
conclusion. The complaint itself notes that Insilco engaged in a large number
of M & A transactions in 1999 and 2000.117 Although the complaint
challenges the wisdom of these transactions, it makes no attempt to indicate
that the DLJ Advisors received a premium for their advisory services over
market for assisting with those transactions. Likewise, the complaint makes
no attempt to plead that the amounts received by the DLJ Advisors for
helping to arrange a very large Credit Agreement were in excess of market
rates, and makes no attempt to show that the credit procured under that
Agreement was less favorable than market. Even though our law stringently

"I d. 'n7, 80.
4
"15
Md. 58.

'See supra pages 20-22.
"'Compl. 1 62, 87.
7
"I
d.T 64.
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reviews interested transactions,"' a plaintiff must still plead facts that
plausibly support an inference that fees received by a controlling
stockholder's affiliate were in fact excessive, in the sense that they were
more than would have been paid to a comparable firm providing the same
services."' All Shandler has done is point to an amount of fees that the DLJ
Advisors received in various capacities and call those fees excessive, while
simultaneously identifying a wide array of complicated transactions to which
those services relate. It may be that as part of any damages award that might
result if Shandler succeeds on his challenge relating to the ThermaSys
Transaction, Insilco can recover any fees it paid to DLJ Advisors for advice
on that deal. But his more general conclusory charge that the board breached
their fiduciary duties by causing Insilco to pay "excessive" fees is not
supported by any non-conclusory facts and cannot buttress a claim for breach
of fiduciary duty.
Likewise, I dismiss Shandler's third and final category, his so-called
"deepening insolvency"-based fiduciary duty claim. That theory is pled in a
way that makes no coherent sense. To the extent that the theory is based on
an argument that the Moving Directors caused Insilco to take a reckless and
value-destroying gamble so as to provide a chance for DLJ to recoup value
for its 74% share of Insilco's equity, that argument finds no basis in the
complaint as there are no facts indicating that the board took any such
gamble. Instead, the complaint argues that the board kept Insilco out of
bankruptcy for too long and that as a result the firm somehow lost even more
value than it would have had if it had entered bankruptcy earlier.'20 The bad
faith motivation for this is supposedly that the additional time enabled the
DLJ Advisors to obtain more in advisory fees and for DLJ to sell out of its
senior debt positions while the getting was good. In large measure, the
complaint also relies on the $15 million Term-C Loan that DLJ provided as
stop-gap financing, financing that subordinate to the senior lenders' position

8
" E.g., Kahn v. Lynch Commc'ns Syst., Inc., 638 A.2d 1110, 1116 (Del. 1994).

"'See Nelson v. Emerson, 2008 WL 1961150, at *10 (Del. Ch. May 6, 2008) (dismissing
an excessive compensation claim where no information was provided about "the amount or specific
instances of the alleged excessive compensation"); Canal CapitalCorp. By Klein v. French, 1992

WL 159008, at *4 (Del. Ch. July 2, 1992) (dismissing a duty of care claim alleging that management
fees paid to a company controlled by the majority shareholder were excessive because the
"complaint contain[ed] no factual support for the conclusory allegation that the fee[s] [were]
excessive"); see also Metcap Secs. LLC v. PearlSenior Care,Inc., 2009 WL 513756, at *7 (Del.

Ch. Feb. 27,2009) (declining to find, at the summaryjudgment stage, that a $20 million advisors fee
was unreasonable because no facts were pled "that could lead the court to conclude .. . that a $20
million fee [was] unreasonable").
120COmpl. IM134-139.
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but senior to certain company notes.12 ' As will be discussed, to the extent that
this claim turns on DLJ's interests in providing the Term-C financing, it has
been released by a prior agreement that was entered as a stipulation in the
Bankruptcy Court proceeding.' 2
What is left is the contention that the board knew that Insilco had no
chance to survive as a going concern, and in bad faith delayed a bankruptcy
filing so as to enable DLJ to siphon off benefits that would salve its wounds
at the expense of Insilco's entity value and therefore at the expense of
Insilco's junior creditors. But I cannot find any rational support for this
theory in the pled facts. During the period when Shandler says that
bankruptcy proceedings should have been filed - June 2001 forward'23 Shandler fails to specify any fees that the DLJ Advisors received, much less
that they were material in relationship to the 74% equity interest the DLJ
held or, even more important, to the senior debt positions DLJ held. Even if
one considers the Term-C Loan, the complaint pleads no rational inference
why DLJ or the board would want DLJ to put another $15 million at risk on
top of what it already had at risk if it knew that Insilco's performance and
value would deteriorate if Insilco did not file for bankruptcy. Admittedly, the
complaint says that the time that was bought allowed DLJ to reduce its
seniordebt positions by an unspecified amount. 2 4 But what the complaint
does not allege is that DLJ was engaged in a pattern of large transactions in
senior debt that plausibly supports the inference that DLJ put in $15 million
more and kept Insilco alive with the bad faith knowledge that Insilco's
situation could not improve and the company's value would deteriorate, and
for the purpose of enabling DLJ to reap benefits of materially more than that
$15 million and the risk to its remaining senior debt position from that value
deterioration by getting rid of Insilco debt and equity well in excess of that
amount.
No doubt the complaint pleads that DLJ had all kinds of financial
interests at stake in Insilco, including most notably as a senior lender and
majority equity owner.'25 But the complaint never articulates a rational basis
for inferring that DLJ, which the complaint alleges held large amounts of
senior debt and was acting for the senior lenders,"' intentionally kept Insilco
out of bankruptcy knowing that would result in a diminishment of Insilco's

12 1Id.

136.

122See infra pages

123COmpI.
T 95.
1241d 101.
126Id. I 11.
2
1 61d.

In 10 1, 113.

36-38.

748

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 36

value for the purpose of allowing DLJ to reap illicit gains for itself.'27 Indeed,
the complaint suggests that the company's senior lenders agreed to defer
declaring a default largely in the hope that the Term-C Loan infusion would
enable the company to weather the downturn and be put it in a better
position to pay off the senior debt than would be the case if an immediate
bankruptcy filing occurred upon a declaration of default.'28
In this regard, it is critical to note that Shandler cannot base his
fiduciary duty claim on the premise that the board did not do what was best
for a particular class of Insilco creditors.'29 Even when Insilco was insolvent,

1In a situation like this one, to sustain this theory would require the pleading of a scenario
whereby it was plausible that: i) DLJ knew that failing to file for bankruptcy would lower the value
of Insilco; and ii) irrespective of DLJ's substantial equity and senior debt position, DLJ could reap
enough gains through fees and debt sales to make it worthwhile to take action reducing Insilco's
value and therefore its ability to satisfy debt claims, including its ability to pay back the additional
$15 million DLJ put at risk in 2001 to keep Insilco operating. After the point in time when Shandler
alleges that DLJ should have caused Insilco to file for bankruptcy, Shandler does not allege that DU
received any material amount of fees from Insilco, much less enough to approach the level of the
additional $15 million it was putting at risk. Nor does Shandler allege facts suggesting that DLJ had
a rational incentive to keep Insilco out of bankruptcy knowing that would lower its value because
DLJ could reap more from its senior debt positions that way through market sales of that debt than if
Insilco had actually declared bankruptcy.
Although Shandler alleges that DLJ was attempting to unwind its position, he pleads no
facts about the magnitude or timing of any sales of senior debt by DLJ and his theory seems entirely
undercut by the fact that the senior lenders as a group were willing to defer their default rights in
order to take a chance that Insilco would pull through. That forbearance suggests that the senior
debtors were worried about whether they could recover in full in bankruptcy and felt that they were
better off deferring the bankruptcy that would have come if they had exercised their rights precisely
because they perceived that they would do better as creditors if Insilco could escape bankruptcy. Of
course, the mere fact that the company was not able to avoid ultimate insolvency does not, in itself,
mean that there was not a good faith basis to take a chance on survival if the board viewed that as

the best option to maximize Insilco's value. See Trenwick Am. Litig. Trust v. Ernst & Young, LLP,

906 A.2d 168, 205 (Del. Ch. 2006) (rejecting "deepening insolvency" as a cause of action under
Delaware law, and stating that "[i]f a board of an insolvent corporation, acting with due diligence
and good faith, pursues a business strategy that it believes will increase the corporation's value, but
that also involves the incurrence of additional debt, it does not become a guarantor of that strategy's
success"), afd, 931 A.2d 438 (Del. 2007); Geyer v. Ingersoll Publ'nsCo., 621 A.2d 784, 787 (Del.
Ch. 1992) ("Even where the law recognizes that the duties of directors encompass the interests of
creditors, there is room for application of the business judgment rule."). Indeed, given the incentives
for creditors to break rank and seek to recover as much of their loans as possible before their claims
become administered through a bankruptcy proceeding, the fact that the creditors jointly agreed on a

course of action suggests a good faith basis for the deferral. See THOMAS H. JACKSON, THE LOGIC
AND LIMITS OF BANKRUPTCY LAW 122-23 (1986) (discussing the problem that creditors of a

company on the brink of insolvency have an incentive to call their loans in order to beat the other
creditors in hopes of recovering their loans before a bankruptcy proceeding requires them to split the
insolvent company's assets more equally).
128COmpl. %113-14.
129N. Am. CatholicEdu. ProgrammingFound., Inc. v. Gheewalla, 930 A.2d 92, 103 (Del.
2007) (holding that "individual creditors of an insolvent corporation have no right to assert direct
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the board was entitled to exercise a good faith business judgment to continue
to operate the business if it believed that was what would maximize Insilco's
value.' Although the rambling complaint makes the cursory allegation that
the board did not consider strategic alternatives, it then immediately says that
the board retained Bain & Company and consulted with a DLJ-affiliated
workout specialist for just that purpose."' The complaint indicates later that
efforts to find buyers took place but did not succeed.'
In the absence of any pled facts that plausibly support an inference
that DLJ could rationally benefit from knowingly diminishing Insilco's
enterprise value by purposely delaying bankruptcy when DLJ knew that
filing was the value maximizing option, I cannot conclude that the complaint
pleads a claim for the breach of the duty of loyalty against the Moving
Directors. And, although Insilco was ultimately unable to stay out of
bankruptcy, the complaint does not even indicate why a bankruptcy filing
early in 2001 or earlier in 2002 would have preserved more value for Insilco,
or that it was gross negligence not to file. Although I am doubtful that the
complaint even states a due care claim given this absence, I need not make
that determination because the exculpatory charter provision bars any such
claim.
For all of these reasons, I conclude that Shandler has pled a nonexculpated claim for breach of the duty of loyalty against Moving Directors
Dawson, Dean, Peinado, and Ashton as to the ThermaSys Transaction,
including as to any fees paid to DLJ Advisors in connection with that
transaction. I otherwise dismiss the fiduciary duty claims.

C. Shandler Has Stated A Breach Of Fiduciary Duty Claim Against DLJ
Only As To The ThermaSys Transaction
1. DLJ, Inc., DLJMB And The DLJ Funds Are Alter-Egos For Purposes
Of This Motion
Shandler has brought the same fiduciary duty claims against DLJ
that he has brought against the Insilco directors. DLJ contends that DLJ,
claims for breach of fiduciary duty against corporate directors").
'See Trenwick, 906 A.2d at 174 ("[Dlirectors may, in the appropriate exercise of their
business judgment, take action that might, if it does not pan out, result in the firm being painted in a
deeper hue of red.").
''Compl. 196.
32
Id. 112.
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Inc., DLJMB and the DLJ Funds are all separate entities and cannot be
considered, even at the pleading stage, as part of a group that acted as
Insilco's controlling stockholders. I disagree.
This court has allowed claims of alter-ego liability to survive where
plaintiffs alleged that the boards of a parent company and its subsidiary were
identical and one company appeared to operate as an instrumentality of the
other,"' as well as where the officers and directors of two companies were
the same, and the two companies shared a common address.' 34 According to
the complaint, DLJ, Inc. and DLJMB had control over the DLJ Funds
through various entities that they owned and controlled.'35 Additionally, DLJ,
Inc., DLJMB, and the DLJ Funds share the same address on Madison
Avenue in New York City."' And, the complaint alleges that "the same
individuals were the officers or principals of' DLJMB and DLJ Merchant
Banking II, Inc. - the DLJ Funds' managing partner."' Fairly read, the
complaint alleges that DLJ, Inc. presided over a family of entities that it
dominated and controlled, including the entities that together owned 74% of
Insilco's equity. Using their unified power in a concerted way, DLJ
controlled Insilco and directed its business strategy, including causing it to
employ the DLJ Advisors. For purposes of a dismissal motion, I believe that
Shandler has pled sufficient facts from which it can be inferred that the DLJ
Funds were instrumentalities operated for the benefit of DLJ, Inc. and
DLJMB."' Without conflating their existence for all purposes, there is a
pleading stage inference that these entities acted jointly together as if they
were a single controlling stockholder and on that basis owed fiduciary duties
to Insilco.
Because, however, the premise of controlling stockholder fiduciary
responsibility is to hold the controller liable for actions its causes using its
control of the company's board,'39 liability under this theory is largely

33

Mabon, Nugent & Co. v. Texas Am. Energy Corp., 1990 WL 44267, at *5 (Del. Ch. Apr.
12, 1990) (finding, on a motion for summary judgment, that genuine issues of material fact existed
on a veil-piercing theory where two entities had substantially the same boards, and the subsidiary
seemed to operate as an instrumentality of the parent).
134 Haisfield v. Cruver, 1994 WL 497868, at *34 (Del. Ch. 1994) (holding that a plaintiff
had succeeded in alleging alter ego status where, on a motion to dismiss, facts were pled to show
common financial interests, board members and officers, and a common address).
1

'35See supra note 7.
36

1

See Compl.

37

I1d. $ 45.

16-30.

3
t 8Cf Mabon, 1990 WL 44267, at *5 ("A court can pierce the corporate veil of an entity
where there is fraud or where a subsidiary is in fact a mere instrumentality or alter ego of its
owner.").

' 9E.g., A TR-KIMEng Fin. Corp. v. Araneta, 2006 WL 3783520, at *16 (Del. Ch. Dec. 21,

2006) (noting that a majority stockholder "was prohibited from using his position of control to
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coextensive with the liability faced by the corporation's directors. That is, a
controlling stockholder cannot be held liable for a breach of the duty of care
when the directors are exculpated.'40 The purpose of controlling stockholder
liability is to make sure that controlling stockholders do not use their control
to reap improper gains through unfair self dealing or other disloyal acts.
Thus, Shandler's claim for breach of fiduciary duty stands against DLJ only
as to the ThermaSys Transaction and is otherwise dismissed for the reasons
previously given.
2. To The Extent That The Fiduciary Duty Claims In The Complaint Rely
On The Term-C Loan, Those Claims Are Barred By Res Judicata
The Moving Defendants argue that res judicata bars Shandler's claim
that it was a breach of fiduciary duty not to file for bankruptcy earlier to the
extent that the claim is premised on the notion that the delay was inspired by
DLJ's desire to enter into the Term-C Loan so as to benefit the Term-C
Lenders 4 ' at the expense of Insilco and its other creditors.'42 The Moving
Defendants point out that the Term-C Lenders filed proofs of claims in
Bankruptcy Court in May 2004, and the claims against the Term-C Lenders
were dismissed due to a Settlement Agreement that released all claims and
defenses against them.'43 The Settlement Agreement provided that the TermC Lenders were released from Shandler's claims "only in respect of the
Term-C Loans under the Credit Agreement."'" The United States Court of
Appeals for the Third Circuit recognized in In re Insilco Technologies, Inc.
that the Settlement Agreement provided that "the secured creditors agreed to
extract value from the corporation to the exclusion of, and detriment to, the minority stockholders").
140 See Trenwick, 906 A.2d at 194 ("A judicial acknowledgement that, as a matter of the
common equity, directors of a public company protected by an exculpatory charter provision may be
exposed to negligence-based liability claims made by the public company's wholly-owned
subsidiaries would undercut the important public policy reflected in 8 Del. C. § 102(b)(7).");
Abraham v. Emerson Radio Corp., 901 A.2d 751, 759 (Del. Ch. 2006) (questioning the logic of
holding a controlling shareholder liable when care claims against directors were exculpated, and
noting that "the unthinking acceptance that a greater class of claims ought to be open against persons
who are ordinarily not subject to claims for breach of fiduciary duty at all - stockholders - than
against corporate directors is inadequate to justify recognizing care-based claims against sellers of
control positions"); see also Official Comm. of UnsecuredCreditorsofColorTile, Inc. v. Investcorp

S.A., 137 F. Supp. 2d 502, 515 (S.D.N.Y. 2001) (applying Delaware law, stating that "[e]nabling
plaintiff to sue the [controlling] shareholder defendants for acts of [the director] for which [the
directors] personally cannot be held liable would provide an illogical end-run around the protections
of § 102(b)(7)").
14'Again, the Term-C Lenders include DLJ Capital, DLJ Securities, and eight of the DLJ
Funds. See supra page 17.
142Compl.% 102, 108, 111, 113-14.
143See Settlement Agreement.
144d.
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contribute money to [a] [t]rust for payment of the unsecured creditors' claims
in return for a full release from the unsecured creditors' challenges to their
claims." 45 But, the Court of Appeals explained that the Settlement
Agreement applied only to claims "related to the Term C Loans," and that
claims not related to the Term-C Loan would be permitted because "the
Term C Lenders' primary relationship to Insilco was as equity holders and
controlling shareholders, not as lenders."' 46 That is, the Settlement
Agreement disposed of claims against the Term-C Lenders only insofar as
the claims related to the Term-C Loan.
The complaint raises allegations that directly relate to the Term-C
Loan, including that it violated the 12% Note.147 The complaint also suggests
that the Term-C Loan was given in order to help delay a bankruptcy filing.
Although the complaint is extremely unclear, to the extent that the complaint
implies that DLJ sought to benefit from the Term-C Loan and therefore
improperly delayed a bankruptcy filing, that implication cannot form the
basis for a claim. Likewise, to the extent the complaint suggests that it was in
any way a breach of duty for Insilco's board to enter into the Term C-Loan,
that suggestion cannot form the basis for a claim. The Settlement Agreement
clearly encompasses any claim that is based on the notion that it was
wrongful for the Insilco board to agree to the Term-C Loan. Therefore,
Counts II,III, and IV are dismissed, in addition to the reasons already given,
to the extent that they are so premised.
D. The Professional Malpractice Claim Against The
DLJ Advisors Is Dismissed
Shandler also brings a professional malpractice claim against the
DLJ Advisors in Count V, alleging that they failed "to meet the industry
standards applicable to financial advisory service providers.""' The Moving
Defendants argue that, under New York law,'49 professional malpractice

45
' Insilco, 280 F.3d at 215.
1461d. at 219.
14 7See supra pages 11-12.

148Compl. 143.
149Choice of law questions are governed by the most significant relationship test set forth in
the Restatement (Second) of Conflicts of Laws. To determine which state has the most significant
relationship, the following factors are considered: (1) the place where the injury occurred; (2) the
place where the conduct causing the injury occurred; (3) the domicil, residence, nationality, place of
incorporation and place of business of the parties, and (d) the place where the relationship, if any,
between the parties is centered. See RESTATEMENT (SECOND) OF CONFLICTS OF LAWS § 145(1)
(1971); see also Travelers Indem. Co. v. Lake, 594 A.2d 38, 46-47 (Del. 1991). The balance of
these factors points to New York. See Am. Int'l Group, Inc. v. Greenberg,965 A.2d 763, 818-23
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claims cannot be brought against financial advisors. This is an undecided
issue under New York law. In Scientific Research, Inc. v. NIA Group, Inc.,
the New York Court of Appeals stated that, to sustain a claim for
professional malpractice, the defendant must be a professional as a matter of
law, and defined a professional as being "commonly understood to refer to
the learned professions exemplified by law and medicine."' In Leather v.
U.S. Trust Co. of New York, the New York Appellate Division First
Department found that financial advisors are not "professionals" who could
be sued for professional malpractice under New York law."' By contrast, in
EBC I, Inc. v. Goldman, Sachs & Co., in a later decision addressing a similar
question, the identical court, the New York Appellate Division First
Department, reached the opposite conclusion, finding that "investment
bankers are professionals" who are subject to malpractice suits.'"' But on
appeal in that case, the New York Court of Appeals found that the lower
court had properly dismissed the case on other grounds and therefore
declined to affirm or address the finding below that a financial advisor was a
"professional," choosing instead to "leave open the question of whether a
financial advisor or underwriter may ever be treated as a professional for
purposes of' malpractice liability."'
Without necessity, I am not going to base my decision on an
unsettled issue of another state's law. Even assuming that the New York
Court of Appeals would ultimately find that firms that hold themselves out
as expert financial advisors on M & A and other important corporate
transactions owe their clients an enforceable duty of care, Shandler has failed
to state a claim. The complaint is entirely devoid of pled facts explaining
how the DLJ Advisors committed malpractice. Instead, Shandler raises
conclusory allegations that the DLJ Advisors failed to "properly. . . perform
[their] services and ... to render objective advice to Insilco," and "meet the
industry standards applicable to financial advisory service providers."' 54
Shandler makes no claim about what the industry standards were, or what
the DLJ Advisors did that was below those standards. Without any facts pled
to support the professional malpractice claim, I grant the motion to dismiss
Count V.

(Del. Ch. 2009) (applying New York law to a professional malpractice claim where no acts occurred
in Delaware, and the majority of work at issue took place in New York).
15096 N.Y.2d 20, 29 (N.Y. 2001).
"'279 A.D.2d 311, 312-13 (N.Y. App. Div. 2001).
1527 A.D.3d 418, 420 (N.Y. App. Div.
2004).
' 832 N.E.2d 26, 33 (N.Y. 2005).
54
1 Compl. T 141-42.
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E. Shandler Has Pled An Aiding And Abetting Claim Against KevBanc
Shandler also brings a claim against KeyBanc for aiding and
abetting breach of fiduciary duty (Count VII), and an alternative claim
against KeyBanc for professional malpractice (Count VIII). The aiding and
abetting claim alleges that KeyBanc aided and abetted the DLJ Directors'
breaches of fiduciary duty by "submit[ting] a fairness opinion as to the
ThermaSys Sale originally prepared for DUMB to Insilco as if it had been
prepared for Insilco, changing the valuation in the opinion at the direction of
DUMB, and knowingly concluding a valuation of the ThermaSys Sale that
was far lower than appropriate."'" The professional malpractice claim
alleges that KeyBanc "failed to meet the industry standards applicable to
financial advisory service providers rendering fairness opinions.""'
KeyBanc has moved for dismissal of the aiding and abetting claim,
but not the professional malpractice claim. I therefore only consider whether
the aiding and abetting claim requires dismissal. KeyBanc puts forth two
different grounds for dismissal of the aiding and abetting claim: (1) the claim
is barred by the statute of limitations; and (2) under Ohio law, which
KeyBanc argues controls, no cause of action for aiding and abetting a breach
of fiduciary duty exists. I deal with these in turn.
As to the first issue, KeyBanc argues that the aiding and abetting
claim is untimely because that theory of recovery was not pled in Shandler's
Bankruptcy Court proceeding and, thus, was not preserved under 10 Del. C.
§ 8118 (the "Savings Statute"). Section 8118(a) of the Savings Statute
provides that:
If in an action duly commenced within the time limited
therefore in this chapter, . . . the action [is] otherwise avoided

or defeated for any matter or form, . . . a new action may be
commenced, for the same cause of action, at any time within
one year after the abatement or other determination of the
original action, or after the reversal of the judgment therein.'"
Shandler argues that his aiding and abetting claim is timely because it was
brought within one year of the date that the Bankruptcy Order dismissing his
professional malpractice claim against KeyBanc became final,"' and asks

'"Id. 161.
56
'Id. 166.
15110 Del. C § 8118(a) (emphasis added).
ssCompi. 4.

UNREPORTED CASES

2011]

755

that the "same cause of action" language in § 8118 be interpreted broadly
such that the professional malpractice claim he brought against KeyBanc in
Bankruptcy Court is considered the same cause of action as the aiding and
abetting claim here, because those claims are based on the same factual
scenario. In response, KeyBanc argues that the aiding and abetting claim and
the malpractice claim are not the same cause of action because the aiding
and abetting claim alleges intentional misconduct and collusion while the
malpractice claim only alleges negligence.
Section 8118 and its predecessors have been on the books for a long
time.'" But the parties were unable to find any case law shedding light on
what the General Assembly meant by the term "cause of action" in that
statute. Does the term cause of action refer to each distinct legal theory that
the plaintiff could assert arising out of an identical course of action? Or does
the term cause of action simply refer more generally to a plaintiffs
contention that it was injured and is due compensation as a result of a single
course of action by the defendant and therefore encompass all theories of
recovery that could justify such relief?
KeyBanc argues for the former reading, and says that Shandler now
pleads an entirely new cause of action by asserting for the first time in his
August 2009 complaint that KeyBanc's conduct in the ThermaSys
Transaction not only supports a claim for malpractice, but also supports a
claim for knowingly assisting in a breach of fiduciary duty. Shandler
advocates the latter reading, and argues that all he has done is deepen his
previously pled cause of action that KeyBanc caused compensable injury to
Insilco by its actions in connection with the TherniaSys Transaction.
In support of their distinct positions, neither party has cited case law
interpreting the words "cause of action" in the Savings Statute because they
could find no such cases. Nor could I. To fill that void, both KeyBanc and
Shandler analogized to Court of Chancery Rule 15(c)(2), which allows a
party to amend the party's pleadings where the amendment "arose out of the
conduct, transaction or occurrence" in the original pleading' to interpret the
term "cause of action" in the Savings Statute. Given that KeyBanc makes
that concession and given the remedial purposes of the Savings Statute,'"' I
find that its interpretation of § 8118 is less reasonable than the one advanced

' 59See Frombach v. Gilbert Assoc., Inc., 236 A.2d 363, 365 (Del. 1967) ("The Savings

Statute has been a part of Delaware law, with no change presently significant, since 1829.").
'6'Ct. Ch. R. 15(c)(2).

'6'See Marvel v. PrisonIndus., 884 A.2d 1065, 1067 (Del. Super. 2005) (reasoning that the
Savings Statute was intended to "alleviate the harsh consequences of the statute of limitations when
an action, through no fault of the plaintiff, is technically barred by the statute of limitations," and
that, as a remedial measure, the Savings Statute "should be liberally construed").
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by Shandler.
The Savings Statute is designed to make sure that defendants have
timely notice of the claims against them so that defendants are not burdened
by stale claims from indolent plaintiffs."'2 When a party like Shandler files a
timely complaint pleading a theory based on a course of action against a
party like KeyBanc, the defendant has no basis for repose. Indeed, Court of
Chancery Rule 15(c)(2) itself allows plaintiffs who do not plead all their
theories within the limitations period to amend so long as "the claim or
defense asserted in the amended pleading arose out of the same conduct,
transaction, or occurrence ... in the original pleading."" Reading § 8118 of
the Savings Statute consistent with Rule 15(c)(2) makes policy sense as it
harmonizes our state's approach to these related issues.
Although KeyBanc may not have known as of the limitations date
that it faced an aiding and abetting claim, it knew that Shandler sought to
hold it responsible in damages for harm its allegedly deficient performance
in the ThermaSys Transaction caused to Insilco. KeyBanc faces no undue
prejudice because Shandler has now alleged that KeyBanc's conduct in the
same Transaction supports an additional legal theory as to why any harm
suffered by Insilco in that Transaction should be remedied by KeyBanc. It is
rational to interpret the term "cause of action" in § 8118 as embodying the
Rule 15(c)(2) approach of deeming as one cause of action all theories that
arise out of the same "conduct, transaction, or occurrence."' For these
reasons, I hold that the aiding and abetting claim is not time barred.
Second, KeyBanc argues that Shandler's aiding and abetting claim
must be dismissed because it is governed by Ohio law, which does not
recognize such a claim. KeyBanc's only argument as to why Ohio law
applies is that its contract with Insilco provided for Ohio law to apply. But
the mere fact that any contractual or malpractice obligations KeyBanc owed
to Insilco were governed by Ohio law does not give Ohio a stronger interest

6
1'
See Giles v. Rodolico, 140 A.2d 263, 267-68 (Del. 1958) (holding that a defendant would
not be prejudiced by allowing a suit to proceed against him under § 8117 of the Savings Statute
because the defendant was "on notice that he was going to be sued"); Howmet Corp. v. City of
Wilmington, 285 A.2d 423, 425-36 (Del. Super. 1971) (noting that the policy objective behind the
Savings Statute is that, "by invoking judicial aid, a litigant gives timely notice to his adversary of a
present purpose to maintain his rights before the courts").
'Ct. Ch. R. 15(c)(2).
"Id.; see Gosnell v. Whetsel, 198 A.2d 924, 927 (Del. 1964) (stating that the Savings
Statute has "a remedial purpose and should be liberally construed"); Giles, 140 A.2d at 267
(explaining that the Savings Statute was "designed to mitigate against the harshness of the defenses
of the statute of limitations raised against a plaintiff who, through no fault of his own, finds his case
technically barred by the lapse of time").

