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Preferred Stock between July 8 and November 5, 2002, KKR usurped
corporate opportunities belonging to Primedia.
The SLC thoroughly investigated the redemption claim and the
corporate opportunity claim. The SLC and its counsel reviewed some
140,000 documents, conducted twenty-one interviews, consulted with
three experts, and held twenty-three formal meetings.
In September 2007, the plaintiffs received a small document
production that included the May 21 Memo. In January 2008, after
completing its factual investigation, the SLC met with plaintiffs'
counsel to review the SLC's preliminary conclusions. The SLC advised
the plaintiffs that it planned to recommend dismissal of the
Derivative Action and did not intend to pursue any claims based on the
May 21 Memo.
The plaintiffs disagreed with the SLC's conclusions and
contended that the May 21 Memo supported a strong claim against
KKR for insider trading under Brophy v. Cities Service Co., 70 A.2d
5 (Del. Ch. 1949). The SLC had not previously evaluated a Brophy
claim.
After being notified about the Brophy claim, the SLC held its
final meeting. The SLC did not conduct any additional investigation,
but rather analyzed the Brophy claim based on the work it had done to
investigate the corporate opportunity theory.
On February 28, 2008, the SLC moved to dismiss the
Derivative Action. In support of its motion, the SLC filed a 370-page
report and eight volumes of appendices. The report dealt thoroughly
and decisively with the redemption claim and the corporate opportunity
claim. The report also contained fifteen pages analyzing the Brophy
claim, concluding primarily that the statute of limitations barred it. The
SLC also took the view that there was "no evidence that the inside
information was material in light of expert analysis regarding its impact
on the market price for Primedia's preferred shares, and no evidence
that KKR possessed the requisite scienter given contemporaneous
memoranda indicating that KKR planned the purchases months before
the inside information was issued." Dkt. 79 at 8 (Defs.' Opening Br.
Mot. Dismiss).
For the next year and a half, the plaintiffs conducted discovery
to test the SLC's disinterestedness and independence, the thoroughness
of its investigation, and the reasonableness of its conclusions. In
November 2009, the plaintiffs filed their brief in opposition to the
SLC's motion and sought leave to file a third amended complaint-the
Derivative Complaint-that formally asserted the Brophy claim. Leave
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was granted, and the plaintiffs filed the Derivative Complaint on March
16,2010.
H. Dismissal,Revival, andExtinguishment
On June 14, 2010, the SLC presented its motion to dismiss the
Derivative Action under the teachings of Zapata Corp. v. Maldonado,
430 A.2d 779 (Del. 1981). See In re Primedia Inc. Deriv. Litig.,
Ch. June 14, 2010)
Consol. C.A. No. 1808-VCL (Del.
(TRANSCRIPT). This court granted the motion, and the Derivative
Action was dismissed by order dated June 16, 2010.
The plaintiffs appealed the dismissal of the Derivative Action
to the Delaware Supreme Court. While the appeal was pending, KKR
and the Primedia board began considering strategic alternatives. On
May 15, 2011, the board approved a merger agreement with TPG.
Later that day, KKR approved the merger agreement by written
consent. On May 23, the plaintiffs filed class complaints challenging
the Merger in this court, which later were consolidated as the current
class action (the "Class Action").
On June 20, 2011, the Delaware Supreme Court reversed the
dismissal of the Derivative Action. See Kahn v. Kohlberg Kravis
Roberts & Co., L.P., 23 A.3d 831 (Del. 2011). On July 13, the Merger
closed. Each share of Primedia common stock, including those held by
KKR, was converted into the right to receive $7.10 in cash. The closing
of the Merger extinguished the plaintiffs' standing to pursue the
Derivative Action, and it was dismissed. See In re PrimediaInc. Deriv.
Litig., C.A. No. 1808-VCL (Del. Ch. Aug. 8,2011) (ORDER).
I. The Motion To Dismiss The Class Claims
The dismissal of the Derivative Action did not affect the Class
Action, and the plaintiffs filed the currently operative Class
Complaint on December 12, 2011. On January 31, 2012, the
defendants moved to dismiss the Class Complaint, contending that the
plaintiffs lacked standing to litigate repackaged derivative claims and
that the Class Complaint failed to state a claim on which relief could be
granted.
The Class Complaint asserted that the defendant directors and
KKR breached their fiduciary duties by approving the Merger. The
plaintiffs alleged that the Merger conferred a special benefit on KKR,
because the right to control the Derivative Action would pass to the
acquirer, and KKR knew it was highly unlikely that any acquirer would
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pursue the Brophy claim. Because KKR was Primedia's controlling
stockholder and received a special benefit in the Merger, the operative
standard of review would become entire fairness. The plaintiffs alleged
that the Merger was not entirely fair because the Merger consideration
did not include any value for the Derivative Claims.
In Primedia II, this court denied the motion to dismiss, holding
that the plaintiffs had standing to pursue the claim and that they had
pled a reasonably conceivable theory under Parnes v. Bally
Entertainment Corp., 722 A.2d 1243 (Del. 1999), and In re Massey
Energy Co., 2011 WL 2176479 (Del. Ch. May 31, 2011). The
defendants subsequently answered the Class Complaint. They have now
moved for judgment on the pleadings on the grounds that the underlying
Brophy claim was untimely and barred by laches.
II. LEGAL ANALYSIS
Judgment on the pleadings may be entered pursuant to Rule 12(c)
"when no material issue of fact exists" and the moving party "is entitled
to judgment as a matter of law." Desert Equities, Inc. v. Morgan Stanley
Leveraged Equity Fund, II, L.P., 624 A.2d 1199, 1205 (Del. 1993). As
with a Rule 12(b)(6) motion to dismiss for failure to state a claim,
"[w]hen considering a Rule 12(c) motion, the court must assume the
truthfulness of all well-pled allegations of fact in the complaint and draw
all reasonable inferences in favor of the plaintiff." McMillan v.
Intercargo Corp., 768 A.2d 492, 499-500 (Del. Ch. 2000) (footnote
omitted).
A. The MaterialsTo Be Considered
Through a motion to strike, the plaintiffs have raised a threshold
challenge to the scope of the materials to be considered for purposes of
the Rule 12(c) motion. Generally, if a party asks the court to consider
matters outside the pleadings on a Rule 12(c) motion, then the motion
"shall be treated as one for summary judgment and disposed of as
provided in Rule 56." Ct. Ch. R. 12(c); accord Desert Equities, 624
A.2d at 1204. The doctrine of judicial notice allows documents outside
the pleadings to be considered "only in 'particular instances and for
carefully limited purposes."' Wal-Mart Stores, Inc. v. AIG Life Ins.
Co., 860 A.2d 312, 320 (Del. 2004) (quoting In re Santa Fe Pac.
Corp. S'holder Litig., 669 A.2d 59, 69 (Del. 1995)). The bulk of the
decisions in this area have addressed Rule 12(b)(6) motions to dismiss,
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where the same standard for considering material outside the pleadings
applies. McMillan, 768 A.2d at 500.
Delaware Rule of Evidence 201 empowers a court to take judicial
notice of adjudicative facts "at any stage of the proceeding." D.R.E.
201(f). "A judicially noticed fact must be one not subject to reasonable
dispute in that it is either (1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot
reasonably be questioned." D.R.E. 201(b).
Rule 201 permits a court to take judicial notice of
"documents [outside the pleadings] that are required by law to be filed,
and are actually filed, with federal or state officials." In re Tyson Foods,
Inc. Consol. S'holder Litig., 919 A.2d 563, 585 (Del. Ch. 2007)
(footnote omitted). When doing so, however, the court only may use
the documents or the information they contain in accordance with Rule
201.
In Santa Fe, the Delaware Supreme Court explained how a court
properly could take judicial notice of documents publicly filed with the
SEC for certain purposes but not for others. The plaintiffs in Santa Fe
alleged that the defendant directors breached their fiduciary duties by
omitting material information from the proxy statement issued in
connection with a merger. 669 A.2d at 65. In dismissing the disclosure
claim, the Court of Chancery considered the entire proxy statement, not
just the portions cited in the plaintiffs' complaint. Id. at 69. The Delaware
Supreme Court agreed that the court properly considered the proxy
statement for this purpose "because the operative facts relating to such a
claim perforce depend upon the language of the [proxy statement.]" Id.
For purpose of Delaware Rule of Evidence 201(b), the contents of the
proxy statement were "capable of accurate and ready determination" and,
for purposes of determining what information had been disclosed
publicly, the proxy statement was a source "whose accuracy cannot
reasonably be questioned." D.R.E. 201(b). But the Delaware Supreme
Court held that the same disclosures in the proxy statement could not be
used "to establish the truth of the statements therein" for purposes of the
Revlon and Unocal claims. 669 A.2d at 69-70. For that purpose, the
proxy statement was not a source "whose accuracy cannot reasonably be
questioned," and the truth of the matters described in the proxy statement
was not "capable of accurate and ready determination." D.R.E. 201(b);
accord Abbey v. E.W. Scripps Co., 1995 WL 478957, at *1 n.1 (Del. Ch.
Aug. 9, 1995) (Allen, C.) ("In deciding a motion to dismiss under Rule
12(b)(6), the court may judiciously rely on proxy statements not to
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resolve disputed facts but at least to establish what was disclosed to
shareholders.").
In Wal-Mart, the Delaware Supreme Court held that the trial court
improperly considered documents because they were not referred to in
the complaint and were not publicly filed. See Wal-Mart, 860 A.2d at
320. The underlying claims in the Wal-Mart case arose out of Wal-Mart's
purchase of corporate-owned life insurance policies. At the time WalMart purchased the policies, the company believed it would be able to
deduct the interest payments made in connection with these policies. Id.
at 315. Congress later disallowed the favorable tax treatment, and the
IRS brought several actions "to disallow retrospectively [the interest
deductions.]" Id. at 316. Wal-Mart sued the insurers who sold the
policies, contending that they "failed to disclose material facts and risks"
associated with the policies and that Wal-Mart had relied upon the
insurers' advice in purchasing these policies. Id. at 317. The insurers
argued that Wal-Mart's claims were time-barred because Wal-Mart had
been on inquiry notice of its claims more than three years before
commencing suit. Id. To establish inquiry notice, the insurers cited news
articles discussing the risks associated with these policies and two IRS
technical advisory memoranda issued to companies other than Wal-Mart.
Id. at 318. The Court of Chancery took judicial notice of the materials
and barred Wal-Mart's claims. Id. The Delaware Supreme Court
reversed, holding that "the trial court was not free to consider the
[technical advisory memoranda] and newspaper articles on this Rule
12(b)(6) motion," because the complaint did not incorporate the
materials and the record did not "otherwise establish that these
documents were publicly filed." Id. at 320. It was therefore error for the
trial court consider the materials "under judicial notice principles, to
resolve conflicting factual inferences" on a pleadings stage motion. Id.
Here, the plaintiffs ask the court to strike and give no
consideration to the following five categories of documents that the
defendants submitted in support of their motion:

* Form 4s filed with the SEC by Golkin, Kravis,
Roberts, KKR 1996 Fund L.P., KKR 1996 GP
LLC, and KKR Associates 1996 L.P., between
August 9 and November 7, 2002 (the "KKR Form
4 s");
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* Investment updates prepared by Bear Steams and
to subscribers (the "Bear Steams
available
Updates");
* Newspaper articles about Primedia (the "Newspaper
Articles");
* Transcripts of Primedia's analyst calls on July 31
and October 31, 2002 (the "Analyst Call
Transcripts"); and
* Primedia's earnings release dated October 31, 2002
(the "Earnings Release").
The motion to strike is denied as to the KKR Form 4s and
granted as to the other documents.
1. The KKR Form 4s
The plaintiffs contend that the KKR Form 4s are documents
outside the pleadings that the court cannot consider. The defendants
respond that the court can take judicial notice of the KKR Form 4s for
the limited purpose of establishing the date on which the purchases of
Preferred Stock were disclosed. The plaintiffs counter that because
the Form 4s were filed as hard copy documents rather than
electronically, they were not readily available to the public and are not
suitable for judicial notice.
SEC Rule 16a-3(g) requires that corporate insiders file Form 4s.
See 17 C.F.R. § 240.16a-3(g) (2013). Rule 16a-3 was issued pursuant
to Section 16 of the Securities Exchange Act of 1934. "The primary
purpose of Section 16(a) is to expose insiders' trades to public
scrutiny and thereby discourage insiders from using nonpublic
information gained from their positions for personal trading." Peter J.
Romeo & Alan L. Dye, The Section 16 Deskbook 8 (Michael Gettelman,
ed., 2010). The legislative history behind Section 16 emphasizes the
legislative purpose of providing public disclosure of insiders' trades:

Because it is difficult to draw a clear line as a matter of
law between truly inside information and information
generally known by the better-informed investors, the most
potent weapon against the abuse of inside information is full
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and prompt publicity. For that reason, this bill requires the
disclosure of the corporate holdings of officers and
directors and stockholders owning more than 5 percent of
any class of stock, and prompt disclosure of any changes
that occur in their corporate holdings.... The Committee is
aware that these requirements are not air-tight and that
the unscrupulous insider may still, within the law, use
inside information for his own advantage. It is hoped,
however, that the publicity features of the bill will tend to
bring these practices into disrepute and encourage the
voluntary maintenance of proper fiduciary standards by
those in control of large corporate enterprises whose
securities are registered on the public exchanges.
H.R. Rep. No. 73-1383, at 13 (1934). "Congress believed that prompt
public disclosure of changes in beneficial ownership by corporate
insiders would be a powerful deterrent to the improper use of inside
information," and "[s]uch publicity was designed to encourage voluntary
compliance with proper fiduciary standards by subjecting insider
trades to public scrutiny." Comm. on Fed. Regulation of Sec.,
Report of the Task Force on Regulation of Insider Trading Part II:
Reform of Section 16, 42 Bus. Law. 1087, 1099 (1987) (footnote
omitted).
In the pre-electronic filing era when Congress and the SEC
established the Form 4 regime, the filings were made in paper form with
the SEC. In December 1995, the SEC began allowing voluntary
electronic filing of Form 4 as an alternative to filing in hard copy
with the SEC. See SEC Release No. 33-7241 (Nov. 13, 1995). It was
not until June 30, 2003, that electronic filing of Form 4s became
mandatory. See SEC Release No. 33- 8230 (May 7, 2003).
The KKR Form 4s were filed between August and November
2002, before electronic filing became mandatory.
The plaintiffs
complain that this method made the documents sufficiently inaccessible
that they are not suitable for judicial notice. But at the time, filing the
KKR Form 4s in hard copy complied with then-existing federal law
and regulations. Any member of the public who was interested in the
Form 4s could examine the SEC's paper files or obtain the documents
by paying a private service to retrieve the SEC filings. Although
accessing paper files or arranging for someone to do so is certainly less
convenient than simply pulling them up on the Internet, Congress and
the SEC determined that hard copy filing was sufficient to "expose
insiders' trades to public scrutiny . . . ." Romeo & Dye, supra, at 8. In
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light of the Congressional purpose behind the Form 4 filing
requirement, there is no basis to distinguish between Form 4s filed
electronically and in hard copy.
The Class Complaint does not attach or incorporate by reference
the KKR Form 4s. Nevertheless, the KKR Form 4s are properly subject
to judicial notice for the purpose of establishing the dates on which the
purchases of Preferred Stock were disclosed. The Form 4s are
"documents [outside the pleadings] that are required by law to be filed,
and are actually filed, with federal . . . officials." Tyson Foods, 919

A.2d at 585. Using the Form 4s to determine when the purchases of
Preferred Stock were disclosed is consistent with the intent of the
federal regime and falls within the permissible scope of Rule 201.
When used to determine when the purchases were disclosed, the
KKR Form 4s are sources "whose accuracy cannot reasonably be
questioned" and the information they contain is "capable of accurate
and ready determination." D.R.E. 201(f). As to the KKR Form 4s, the
motion to strike is denied.
2. The Other Categories Of Documents
The other categories of documents that the plaintiffs have moved
to strike share a singular trait: they were not required by law to be filed,
and were not filed publicly with a state or federal agency. To review,
the four categories of documents are the Bear Stearns Updates, the
Newspaper Articles, the Analyst Call Transcripts, and the Earnings
Release.
Like the insurers in Wal-Mart, the defendants point to these
extrinsic materials to support their argument that plaintiffs were on
inquiry notice of the Brophy claim more than three years before they
filed the Derivative Action. As with the newspaper articles and
technical advisory memoranda addressed in Wal-Mart, none of these
documents were attached to the complaint or incorporated by reference,
and the record does not establish that any of them were publicly filed.
Under Wal-Mart, these materials cannot be considered, and the motion
to strike is granted.
B. Accrual
"The general law in [Delaware] is that the statute of limitations . ..
begins to run at the time of the wrongful act, and, ignorance of a cause
of action, absent concealment or fraud, does not stop it." Isaacson,
Stolper & Co. v. Artisans' Say. Bank, 330 A.2d 130, 132 (Del. 1974).
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Equity follows the law such that "a party's failure to file within the
analogous period of limitations will be given great weight in deciding
whether the claims are barred by laches." Whittington v. Dragon Gp.,
L.L.C., 991 A.2d 1, 9 & n.17 (Del. 2009) (citing Adams v.
Jankouskas, 452 A.2d 148, 157 (Del. 1982)). The limitations period
for a breach of fiduciary duty claim is three years. See 10 Del. C.
§ 8106(a); Wal-Mart, 860 A.2d at 319. Any claim filed more than three
years after it has accrued is "presumptively time-barred," unless the
limitations period was tolled. Albert v. Alex. Brown Mgmt. Servs., Inc.,
2005 WL 1594085, at *13 (Del. Ch. June 29, 2005).
"[A]ffirmative defenses, such as laches, are not ordinarily wellsuited for treatment on [a motion to dismiss]" or motion for judgment
on the pleadings. Reid v. Spazio, 970 A.2d 176, 183 (Del. 2009)
(footnote omitted). Laches only can be applied at the pleadings stage if
"the complaint itself alleges facts that show that the complaint [was]
filed too late." Kahn v. Seaboard Corp., 625 A.2d 269, 277 (Del.
Ch. 1993) (Allen, C.).
The KKR Form 4s establish that the last purchase of Preferred
Stock was disclosed on October 9, 2002. The original derivative
complaint was filed on November 29, 2005, more than three years later.
Absent tolling, the Brophy claim is presumptively time-barred.
C. EquitableTolling
"[A]fter a cause of action accrues, the _running' of the limitations
period can be 'tolled' in certain limited circumstances." Wal-Mart, 860
A.2d at 319 (footnote omitted). "Under the theory of equitable tolling,
the statute of limitations is tolled for claims of wrongful self-dealing,
even in the absence of actual fraudulent concealment, where a
plaintiff reasonably relies on the competence and good faith of a
fiduciary." Weiss v. Swanson, 948 A.2d 433, 451 (Del. Ch. 2008)
(footnote omitted). "Equitable tolling usually applies to claims
involving self dealing 'where a plaintiff reasonably relies on the
competence and good faith of a fiduciary."' Pomeranz v. Museum P'rs,
L.P., 2005 WL 217039, at *3 n.1 1 (Del. Ch. Jan. 24, 2005) (quoting
In re Dean Witter P'ship Litig., 1998 WL 442456, at *6 (Del. Ch.
July 17, 1998), affd, 725 A.2d 441 (Del. 1999)(TABLE)); see also
US. Cellular Inv. Co. of Allentown v. Bell Atl. Mobile Sys., Inc., 677
A.2d 497, 503 (Del. 1996) (discussing equitable tolling). The plaintiffs
bear the burden of showing that the limitations period was equitably
tolled. Tyson Foods, 919 A.2d at 585.
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"The obvious purpose of the equitable tolling doctrine is to ensure
that fiduciaries cannot use their own success at concealing their
misconduct as a method of immunizing themselves from accountability
for their wrongdoing." In re Am. Int'1 Gp., Inc. Consol. Deriv. Litig.,
965 A.2d 763, 813 (Del. Ch. 2009) (footnote omitted), affd sub
nom. Teachers' Ret. Sys. of La. v. PricewaterhouseCoopersLLP, 11
A.3d 228 (Del. 2011) (TABLE). "[E]ven an attentive and diligent
investor relying, in complete propriety, upon the good faith of
fiduciaries may be completely ignorant of transactions that constitute
self-interested acts injurious to the [entity]." Dean Witter, 1998 WL
442456, at *6 (internal quotation marks and footnote omitted).
When equitable tolling applies, the limitations period is tolled "until
the plaintiff is on inquiry notice of their cause of action." Microsoft
Corp. v. Amphus, Inc., 2013 WL 5899003, at *17 (Del. Ch. Oct. 31,
2013); accord Coleman v. PricewaterhouseCoopers,LLC, 854 A.2d
838, 842 (Del. 2004). "Inquiry notice does not require full knowledge of
the material facts . . . ." Pomeranz, 2005 WL 217039, at *3. "[R]ather,

plaintiffs are on inquiry notice when they have sufficient knowledge to
raise their suspicions to the point where persons of ordinary intelligence
and prudence would commence an investigation that, if pursued would
lead to the discovery of the injury." Id. (footnote omitted).
Determining when a stockholder plaintiff is on inquiry notice
for a claim that otherwise would survive a motion to dismiss
therefore involves a two-step analysis. First, sufficient information
must be available to arouse a reasonable stockholder's suspicions.
Second, the reasonable stockholder must be able to commence an
investigation and discover the facts necessary to plead the claim and
survive the motion to dismiss. If the stockholder could not obtain the
information necessary to file a viable complaint, then the stockholder
could continue to rely reasonably on the competence and good faith of
the fiduciary, and equitable tolling would continue to apply.'

'See, e.g., Amphus, 2013 WL 5899003, at *19 (holding claim was not time-barred
where "[a] reasonably diligent investigation ... would not have led [the plaintiffl to discover
that [the insider's] statementsO about the company's patents having no value were
false); Gibralt Capital Corp. v. Smith, 2001 WL 647837, at *10 (Del. Ch. May 9, 2001)
(declining to dismiss claim as time-barred where plaintiff had notice of only one
component of the transaction which, as a whole, constituted a breach of duty); In re
MAXXAM Inc./FederatedDev. S'holders Litig., 1995 WL 376942, at *6-8 (Del. Ch. June 21,

1995) (tolling limitations period, where plaintiffs' claim was based on the unfairness of loan
terms due to the high risk associated with the project securing the loan, until plaintiffs
uncovered facts about the project's riskiness because the plaintiffs would not have been
able to prevail on motion to dismiss until then).
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To plead a Brophy claim, a plaintiff must be able to allege that "1)
the corporate fiduciary possessed material, nonpublic company
information; and 2) the corporate fiduciary used that information
improperly by making trades because she was motivated, in whole or in
part, by the substance of that information." In re Oracle Corp. Deriv.
Litig., 867 A.2d 904, 934 (Del. Ch. 2004), affd, 872 A.2d 904, 934 (Del.
Ch. 2004), affd 872 A.2d 960 (Del. 2005)(TABLE). The factual
allegations of the complaint must support a rational inference that the
insiders actually possessed material nonpublic information and the trades
were motivated by this information. See, e.g., Guttman v. Huang, 823
A.2d 492, 505 (Del. Ch. 2003) (dismissing complaint that "fail[ed] to
allege particularized facts that support[ed] a rational inference that the []
five directors possessed information about [the company's] actual
performance that was materially different than existed in the marketplace
at the time they traded, much less that they consciously acted to exploit
such superior knowledge").
The Class Complaint alleges that the terms of the Merger
were unfair because Primedia's board failed to obtain value for the
Brophy claim. The purchases on which the Brophy claim rests fall into
two categories: (i) purchases allegedly based on inside information
about the American Baby Sale and (ii) purchases allegedly based on
inside information that Primedia's business operations were improving,
that its earnings for the second quarter of 2002 would exceed industry
guidance, and that Primedia remained committed to its asset divestiture
strategy.
1. Purchases Based On The American Baby Sale
The Brophy claim based on trades leading up to the American
Baby Sale focuses on purchases of Preferred Stock that KKR made
through its affiliate, ABRA, in September and October 2002. On
September 26, ABRA paid $8.5 million for shares of Preferred Stock
with a face value of $22.9 million. This purchase was disclosed on the
Form 4s filed on September 30. On October 7, ABRA paid $30.7
million for Preferred Stock with a face value of $84.9 million. This
purchase was disclosed both in Primedia's third quarter Form 10-Q and
on Form 4s filed on October 9. On November 4, Primedia announced
the American Baby Sale, and the trading price of its common stock
rose by 15%. The trading price of the Series D Preferred rose by
38.4 0/-double the increase of the common stock price. In my view, the
Form 4s and public disclosures surrounding the ABRA trades, together
with the announcement of the American Baby Sale, were sufficient to
put the plaintiffs on inquiry notice as of November 4, 2002.
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Stockholders must exercise "reasonable diligence" when
monitoring corporate filings for potential claims. Weiss, 948 A.2d at
452. They are entitled to rely on the "competence and good faith of
a fiduciary." Id. at 451.
But they are not entitled to ignore red
flags. "[T]he trusting plaintiff still must be reasonably attentive to
his interests. Beneficiaries should not put on blinders to such obvious
signals as publicly filed documents, annual and quarterly reports, proxy
statements, and SEC filings." Dean Witter, 1998 WL 442456, at *8
(internal quotation marks and footnote omitted). "Once a plaintiff is on
notice of facts that ought to make her suspect wrongdoing, she is obliged
to diligently investigate ... ." Pomeranz,2005 WL 217039, at *13.
In this case, KKR was Primedia's controlling stockholder, and
several KKR representatives served on Primedia's board. The KKR
Form 4s showed that KKR was purchasing large quantities of Preferred
Stock just weeks before the public announcement of a material sale of
assets. In response to the public disclosure of the asset sale, the
trading price of Primedia's common stock increased by double digits,
and the trading price of one of the series of Preferred Stock increased
by a much greater amount. These events were a red flag. Unlike in
Weiss, where the stockholder plaintiff would have had to "piece[]
together the alleged [wrongdoing]," 948 A.2d at 452, a stockholder here
could readily see a disturbing connection between KKR's purchases and
Primedia's announcement. A reasonable stockholder would have been
suspicious, satisfying the first step of the test for inquiry notice.
Once reasonably suspicious, a stockholder could have conducted
an investigation that would have uncovered the information necessary to
file a complaint. Alerted by the advantageous timing of KKR's
purchases, a Primedia stockholder could have used Section 220 of the
Delaware General Corporation Law, 8 Del. C. § 220, to request board
minutes concerning the American Baby Sale. The minutes from the
board meeting on September 26, 2002, would have shown that the
KKR directors were present when the board "approved the sale of the
American Baby Group assets subject to liabilities for approximately
$115 million in cash." DC 1 55. A reasonable investor reviewing
those minutes would have focused on the fact that a KKR affiliate
paid $8.5 million for Preferred Stock with a face value of $22.9
million on the same day that KKR representatives approved the
American Baby Sale. A reasonable investor also would have noted
that, less than two weeks later, ABRA paid an additional $30.7
million for Preferred Stock with a face value of $84.9 million, before
the American Baby Sale was announced publicly.
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Armed with these facts, a reasonable stockholder could have pled
a Brophy claim that would have survived a motion to dismiss. A
Brophy claim requires a showing that (i) a fiduciary possessed material
nonpublic information and (ii) the fiduciary was motivated to trade, at
least in part, by this information. See Oracle, 867 A.2d at 934. A
stockholder plaintiff armed with the board meeting minutes and the KKR
Form 4s would be able to allege the following facts:
* KKR was an insider, and ABRA was KKR's
investment vehicle.
* KKR directors were present when the board approved
the sale of American Baby for $115 million in cash
on September 26, 2002.
* ABRA purchased Preferred Stock with a face value
of $22.9 million on the same day that the board
approved the American Baby Sale.
* ABRA purchased Preferred Stock with a face value
of $84.9 million less than two weeks after the
board approved the American Baby Sale, on
October 7.
* Primedia publicly announced the American Baby Sale
on November 4, and the common stock price rose
by 15% and the Series D Preferred price rose by
38.4%.
These facts would have supported an inference that KKR
possessed and used material nonpublic information. At the pleadings
stage, the stockholder plaintiff would be entitled to the reasonable
inference that information about the American Baby Sale was material,
as demonstrated by the increase in the trading prices of Primedia's
common stock and the Series D Preferred after the news was
announced. The stockholder plaintiff also would have been entitled to
an inference that, for pleading purposes, the knowledge possessed by
the KKR directors was imputed to KKR and ABRA.
Under the circumstances, a stockholder plaintiff would be entitled
to an inference that KKR acted with scienter. A court may infer
scienter when a trade is "sufficiently unusual in timing and amount."
Pfeiffer v. Toll, 989 A.2d 683, 694 (Del. Ch. 2010), abrogated on
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other grounds by Kohlberg Kravis Roberts, 23 A.3d 831; accord In
re Suprema Specialties, Inc. Sec. Litig., 438 F.3d 256, 277 (3d Cir.
2006) ("[S]ales of company stock by insiders that are unusual in scope
or timing may support an inference of scienter.") (internal quotation
marks and citation omitted).
"Whether a sale is unusual in scope
depends on factors such as the amount of profit made, the amount
of stock traded, the portion of stockholdings sold, or the number of
insiders involved." Suprema, 438 F.3d at 277 (internal quotation marks
and citation omitted). "Other factors relevant to scope and timing are
whether the sales were normal and routine, and whether the profits
were substantial relative to the seller's ordinary compensation." Id.
(internal quotation marks and citation omitted). KKR's purchases of
Preferred Stock, through ABRA, were timed conveniently to occur
just before the public announcement of the American Baby Sale.
Although KKR could point to a purchase of Preferred Stock on
November 5, 2002, just after the announcement, as supporting a
competing inference inconsistent with insider trading, the plaintiff would
receive the benefit of the doubt at the pleadings stage.
A hypothetical stockholder bringing a Brophy claim based on
ABRA's purchases on September 26 and October 7, 2002, therefore
likely would have overcome a motion to dismiss. Accordingly, the
Brophy claim based on the American Baby Sale accrued on November
4, 2002, and the claim was not equitably tolled. The Brophy claim
based on the inside information concerning the American Baby Sale was
barred by laches.
2. The July Purchases
The other facet of the underlying Brophy claim rests on a
series of thirteen purchases that ABRA made in July 2002. The
Second Quarter 10-Q referenced these purchases in summary fashion,
without the purchase dates or amounts for each purchase. KKR
disclosed the precise dates of the trades on Form 4s filed on August 9.
On July 31, Primedia announced EBITDA of $65.1 million for the
second quarter, which exceeded industry guidance of $58-60 million.
Primedia's common stock traded up from $1.00 per share to $1.30 per
share.
As with the purchases leading up to the American Baby Sale,
the fact that an insider spent $30.5 million to acquire Preferred
Stock during the weeks before the announcement of favorable
quarterly results should make a reasonable investor suspicious,
satisfying the first requirement for inquiry notice. But unlike with the
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American Baby Sale, any stockholder who tried to investigate would
have been stymied in her efforts to obtain the information necessary to
draft a viable complaint.
Spurred by the suspicious trading pattern, a reasonable investor
would have used Section 220 to request books and records showing
what the KKR directors knew about Primedia's second quarter earnings
and when they knew it. If an investor had made such a demand,
Primedia could have provided the Deferral Agreement, the July 2,
2002 written consent that the board never executed, and the July 8
written consent that was executed on July 12. These documents
would have confirmed what the public filings showed: KKR was
interested in purchasing, and then in fact purchased, Preferred Stock
during July. But these documents would not have revealed anything
about the reasons for KKR's purchases or suggested that KKR made its
decision to acquire Preferred Stock based on inside information.
The missing link would be the May 21 Memo, and an
investigating stockholder could not have used Section 220 to obtain a
copy of that document. The May 21 Memo was an internal KKR
document. Primedia did not have it to produce in response to a
Section 220 demand.
Without the May 21 Memo, it is perhaps possible, but unlikely,
that a stockholder could have pled a viable Brophy claim relating to
the July purchases. Nothing in the Section 220 documents would have
shed light on when the KKR representatives on the board learned of
Primedia's better-than-expected earnings results. Nothing in the
production would have suggested that KKR had direct access to
Primedia personnel and, as demonstrated by the May 21 Memo, gained
granular insight into Primedia's prospects by talking with the business
units. Nor would KKR's purchases necessarily have given rise to an
inference of scienter. KKR owned nearly 60% of Primedia's common
stock and purchased the entire Series J Preferred Stock issuance for
Purchasing $30.5 million of another
$125 million in August 2001.
series of Preferred Stock might not be deemed sufficiently unusual in
timing or amount to support a claim. Moreover, KKR purchased
another $5 million of Preferred Stock on August 8, after the earnings
release, which was an amount larger than the purchases on July 12, 15,
and 26. Without the May 21 Memo, a court might well think that it
was unreasonable to draw the inferences necessary to support a
Brophy claim.
If a stockholder had attempted to pursue a Brophy claim based
on the July 2002 purchases using the information that was available in
the public domain or that could be obtained using Section 220, it is
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unlikely that the resulting complaint could have survived a motion to
A Brophy claim based on the July transactions was
dismiss.
therefore equitably tolled until the discovery of the May 21 Memo in
September 2007.
The plaintiffs filed the original derivative complaint on
November 29, 2005. Although that complaint focused primarily on
Primedia's redemptions of Preferred Stock, the underlying conduct that
the complaint challenged included KKR's earlier purchases. A Brophy
claim based on KKR's purchases therefore relates back to the original
complaint, which was filed within the tolling period. See Ch. Ct. R.
15(c)(2) ("An amendment of a pleading relates back to the date of the
original pleading when. . . (2) the claim . . . asserted in the amended

pleading arose out of the conduct, transaction or occurrence set forth
or attempted to be set forth in the original pleading."). In August
2007, the plaintiffs filed a second amended complaint that challenged
KKR's purchases of Preferred Stock as the usurpation of a corporate
Assuming for the sake of
opportunity belonging to Primedia.
argument that the Brophy claim only could relate back to the first time
when the plaintiffs specifically challenged the purchases themselves, the
claim would relate back to the second amended complaint, which was
filed within the tolling period.
III. CONCLUSION
To the extent the Class Claims rest on the purchases in advance
of the American Baby Sale, the defense of laches bars the underlying
Brophy claim, and the motion for judgment on the pleadings is
granted. To the extent the Class Claims rest on the purchases in
July 2002, the motion for judgment on the pleadings is denied.

KING v. DAG SPE MANAGING MEMBER, INC.
No. 7770-VCP
In the Court of Chancery of the State of Delaware
December 23,2013
Elizabeth Wilburn Joyce, Esq., Joanne P. Pinckney, Esq.,
PINCKNEY, HARRIS & WEIDINGER, LLC, Wilmington, Delaware;
Attorneysfor Plaintiff
Bernard G. Conaway, Esq., Wilmington, Delaware; Attorney for
Defendant.
PARSONS, Vice Chancellor
This is a books and records action. The matter is before me on
the defendant's motion to dismiss the complaint under Court of
Chancery Rule 12(b)(6) for failure to state a claim. The plaintiff, a
non-stockholder, former member of the defendant's board of directors,
seeks to inspect the defendant's books and records, under 8 Del. C. §
220(d) and the common law, to investigate generally whether
mismanagement or breaches of fiduciary duties occurred during the
period of his directorship. The plaintiff asserts no other claims against
the defendant.
This Memorandum Opinion reflects my ruling on the defendant's
motion to dismiss. For the reasons that follow, I grant the motion.
I. BACKGROUND'
A. The Parties
Plaintiff, Robert L. King, is a resident of the District of Columbia
("D.C." or the"District"). King was named as an initial director of
Defendant, DAG SPE Managing Member, Inc. ("DAG" or the

'Unless otherwise noted, the facts recited herein are drawn from the well-pled
allegations of the plaintiffs First Amended Verified Complaint to Compel Inspection of
Books and Records (the -Amended Complaint) and the documents attached to it, and are
presumed true for the purposes of the defendant's motion to dismiss.
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"Company"). King never owned stock in the Company. He is a retired
twenty-five-year D.C. government employee and now serves as an
Advisory Neighborhood Commissioner for Advisory Neighborhood
Commission ("ANC") 5A in the District.2 In his capacity as an ANC
Commissioner, King is the longest serving elected official in the
District.
DAG is a Delaware corporation with its principal place of
business located in Washington, D.C. DAG and its affiliates' own,
operate, or supply over 200 Shell and Exxon branded retail gas
stations, convenience stores, and car washes in D.C. and in the
boroughs of Manhattan, Queens, and the Bronx, in New York. The
Company's sole stockholders are Eyob Mamo, Tamrat Mamo, and
Gerald Schaeffer. Those three individuals, along with King, were
named as initial directors of DAG. Eyob Mamo is President and
Tamrat Mamo is Vice President and Secretary of the Company.'
King and Eyob Mamo have been acquaintances for over twentyfive years. On at least one occasion, Eyob Mamo has sought King's
assistance in King's capacity as an ANC Commissioner in seeking to
construct a gas station in ANC 5A's jurisdiction.

B. Facts
1. The Certificate of Incorporation
On December 15, 2000, DAG was incorporated in the State of
Delaware on filing a Certificate of Incorporation (the "Certificate")
with the Delaware Secretary of State. The Certificate lists King as an
initial director of DAG.
At its inception, DAG existed to: (1) serve as the
independent and managing member of DAG Petroleum Suppliers, LLC
("DAG Petroleum"); (2) execute and deliver the limited liability
company agreement of DAG Petroleum; (3) execute and deliver, on
behalf of DAG Petroleum, certain loan and related documents that
involved FFCA Acquisition Corporation ("FFCA") as lender (the "Loan

2ANCs advise the District's City Council, Mayor, and executive agencies and
government, as to all policy decisions, including planning, streets, recreation, health,
safety, and sanitation, that may affect the area within a particular ANC's jurisdiction.
DAG or its affiliates operate at least four Shell brand service stations in ANC 5A'sjurisdiction.
King alleges that DAG serves as managing member to a number of its affiliates.
41 refer occasionally to the litigants by their first names solely to avoid confusion.
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Documents"); and (4) take such actions as necessary to permit DAG
Petroleum to achieve its limited purpose of owning, leasing,
refinancing, selling, conveying, financing, mortgaging, and otherwise
disposing of certain real estate and equipment pursuant to the Loan
Documents.' In addition, the Certificate required unanimous written
consent of all the directors to take certain enumerated corporate
actions so long as any indebtedness remained outstanding under the
Loan Documents.' Relatedly, the Certificate required the Company to
maintain at least two independent directors, and, if one of those
directorships became vacant, to refrain from taking any action
requiring unanimous director consent until a successor independent
director was elected.'
Twice DAG has corrected or amended its Certificate. On
December 21, 2000, DAG caused a Certificate of Correction to be
filed with the Secretary of State. This document changed the entity
for which DAG served as managing member and the entity subject to
the Loan Documents to DAG Realty, LLC, reduced the required
number of independent directors to one, and specifically named King
as that independent director. Then, on December 18, 2003, DAG
caused a Certificate of Amendment to be filed with the Secretary of
State, which deleted the entire Original Purpose Section and replaced it
with much broader language without enumerated purposes. DAG has
not amended its Certificate to remove King's name as independent
director.
DAG's charter also has lapsed twice for failure to file annual
reports or for non- payment of taxes payable to Delaware. On March
21, 2003, and on April 16, 2010, DAG caused Certificates of Renewal
and Revival to be filed with the Secretary of State. Each document
contains a provision indicating that it was filed by authority of the duly
elected directors of DAG in accordance with Delaware law.'
King alleges that he had no knowledge of DAG or that he was a
director of it until March 28, 2003.

'Am. Compl. Ex. A, Art. III (the "Original Purpose Section").
6Id. Art.
7

IV.

Id.

sId. Exs. C, E.
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2. Eyob Mamo reaches out to King
King claims that Eyob Mamo and he discussed only once the
existence of DAG and King's involvement with the corporation. On or
about March 28, 2003, Eyob Mamo notified King that he intended to
name King as a director of DAG and requested King's signature, in the
capacity of a DAG director, to sell property to Howard University.
Thereafter, King received by facsimile a document entitled "Action
by Unanimous Written Consent of the Directors of [DAG]," dated
March 28, 2003 (the "Written Consent").' The Written Consent
authorized the sale of certain real estate, the acquisition of another
property, both in D.C., and the borrowing of funds from Harbor
Bank of Maryland in connection with the acquisition. The Written
Consent also reflected the DAG Board's approval of a realty contract
and a commitment letter related to the piece of real estate being
acquired. King executed the Written Consent and sent it to Eyob
Mamo's counsel."o
3. King makes demand for books and records
In spring 2011, King came across the Written Consent while
clearing out documents that he had brought home from his office.
King also found in his records a second document similarly titled, dated
April 1, 2003." This second document allegedly was part of a
facsimile transmission on April 17, 2003, and purports to authorize
the borrowing of funds from Harbor Bank of Maryland, secured by
property in D.C.
Although the document appears to have been
executed by all four DAG directors, including King, King denies having
signed the document.
After rediscovering the Written Consent in 2011, King
directed his counsel to investigate DAG's filings with the Secretary of
State and the D.C. Recorder of Deeds. This investigation revealed to
King-allegedly for the first time-that he was an independent director
of DAG as early as December 2000 and that DAG had financed at least
fourteen properties through FFCA in 2000.

'Id. Ex. F.
' 0King alleges that, had he been aware that he was named a director of DAG even
earlier, he would not have executed the Written Consent. Am. Compl. 26.
" Id. Ex. G.

20 14
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On or about April 20, 2011, counsel for Eyob Mamo
informed King that, on December 18, 2003, DAG's stockholders
removed and replaced King as DAG's independent director by
unanimous written consent. 2 Then, on April 23, 2012, King made
written demand on DAG for books and records under 8 Del. C. § 220(d)
relating to the corporation's actions taken while King was an
independent director of DAG (the "Demand"). King's stated purpose
was for, among other things, determining whether King's signature was
forged on any documents and investigating whether currently he is
liable personally for actions taken while he was director. Specifically,
King demanded eight categories of documents either created during or
relevant to his directorship, i.e., from approximately December 2000
to December 2003, including copies of: (1) documents evidencing
corporate action; (2) documents purportedly executed by King in his
capacity as DAG's independent director; (3) minutes of any
meetings of DAG's Board of Directors (the "Board") that took place
during King's directorship; (4) all correspondence, including notices
of any meetings of the Board, that were sent to or received from
King; (5) DAG's financial statements; (6) all agreements entered into
by DAG; (7) a list of all of DAG's officers, directors, and stockholders;
and (8) any analyses and reports by experts including those that would
be relevant to documents purportedly executed by King."
C. ProceduralHistory
King filed his Verified Complaint to Compel Inspection of Books
and Records on August 9, 2012. The Company moved to dismiss the
complaint pursuant to 12(b)(6) on September 5, 2012.
On October 24, 2012, King filed the Amended Complaint. Then,
on January 22, 2013, the Company filed its Motion to Dismiss the
Amended Complaint Pursuant to Delaware Court of Chancery Rule
12(b)(6) (the "Motion to Dismiss").

12 0n June 19, 2012, DAG produced to King a document entitled "Unanimous

Written Consent of the Board of Directors" and dated December 18, 2003 (the
"Removal Document"), which also purports to reflect the "unanimous written consent of
the shareholders" and declares the removal and replacement of King as the independent
director. Am. Compl. Ex. I. King has reserved the right to challenge the Removal
Document. He avers, however, that, without having access to DAG's bylaws, he cannot
ascertain, for example, whether the Removal Document is valid under Delaware law.
"Id. Ex. H.
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In the Amended Complaint, King seeks an order compelling
the Company to produce the documents set forth in the Demand. He
seeks that relief under 8 Del. C. § 220(d) or, alternatively, as a matter
of common law.14
D. Parties'Contentions
DAG argues that King lacks standing to inspect DAG's books
and records under Section 220(d) because he is not a director. In
support, DAG cites Jacobson v. Dryson Acceptance Corp." for the
proposition that, as a threshold rule, once a director properly is
removed from office, that director loses standing to pursue a claim
for books and records under Section 220(d).'6
Applying that
reasoning, DAG contends that the Court should dismiss Count I of the
Amended Complaint because King has not challenged the validity of
the Removal Document. In addition, DAG asserts that any common
law inspection rights that historically directors may have possessed
were codified in Section 220(d), when it first was adopted in 1981."
According to DAG, therefore, King cannot enforce any such common
law right independent of Section 220(d)."
Even assuming King has standing, DAG further argues that he has
not stated a proper purpose pursuant to Section 220(d). Specifically,
DAG notes that King seeks to inspect DAG's books and records "to
determine whether any purported, unspecified improprieties have
occurred,"" but he has not alleged any mismanagement or breach of
fiduciary duty, during the relevant period. Thus, DAG argues that King
only seeks to "rummage through the corporation's drawers."20

14Id. $39-48(respectively, "Countl" and"Countl).

"2002 WL 75473, at *1 (Del. Ch. Jan. 9, 2002).
'6Id. at *4 (citing Everett v. Transnation Dev. Corp., 267 A.2d 627, 630 (Del. Ch.
1970)).

7
1 Mot.

to Dismiss 10 (citing Seinfeld v. Verizon Commc'ns Inc., 909 A.2d 117, 119
(Del. 2006)).
18DAG argues alternatively that, to the extent King can assert any common law
inspection rights, they are the province of the Delaware Superior Court. Id. at 11- 12 & n.6.
DAG also notes that, to the extent other jurisdictions have permitted former directors
access to books and records, the directors in those cases were under threat of being, or
were accused of acting unlawfully or of improperly failing to act while they were
directors. Id. There are no such allegations in this case
9
Id. at 15 (internal quotations omitted). DAG also suggests that, in any event, legal
claims related to corporate actions taken while King was a director probably would
be time-barred.
2Id. at 14.
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King advances several counterarguments. He first contends that
DAG's conduct, i.e., holding him out as a director from 2000 to 2003,
"trad[ing] on his name without disclosing to him the substance of the
transactions[] or affording him the opportunity to exercise his fiduciary
duties[,]" and then removing him as director without deleting his name
from the Certificate, itself has conferred standing on King "to assert his
statutory and common law rights." 2 1 Invoking this Court's equity
jurisdiction, King asserts that the Court should not now permit DAG to
stand on procedure to deny King's Demand.
Second, King avers that, under the Moore Business Forms, Inc.22
line of cases, he has the same information rights as the other DAG
directors and that a Section 220(d) action is a proper vehicle to
enforce those rights.23 In addition, King asserts that he possesses
information rights independent of Section 220(d) because several of this
Court's previous decisions have held that access to a corporation's books
and records is a corollary right to a director's fiduciary duties or
otherwise is permitted to directors even outside the Section 220(d)
context. Thus, King contends that he is entitled to essentially all of
DAG's corporate records related to the period from 2000 until 2003
that were shared with other DAG directors.
Third, regarding his purpose, King asserts that inspecting books
and records to ascertain "compliance with his fiduciary obligations to
the corporation and its stockholders and the Company's compliance
with its charter documents" is proper under Section 220(d). King also
resists any narrowing of his request for books and records on the
ground that he never has been privy to DAG's dealings.
Finally, King contends that whether some potential claims
relating to the 2000 to 2003 period are stale is irrelevant because a
books and records investigation still may uncover actionable claims
related to his assertion that loan documents executed during or after
King's tenure inaccurately or improperly may have referenced his
position within DAG or required his approval.

21

Pi's Answering Br. 14.

22

Moore Bus. Forms v. Cordant Hldgs. Corp., 1996 WL 307444, at *1 (Del. Ch.

June 4, 1996).
23
Pl.'s Answering Br. 15 (citing Hall v. Search Capital Gp., Inc., 1996 WL 696921, at
*2 (Del. Ch. Nov. 15, 1996)).
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II. ANALYSIS
A. StandardofReview
This is a motion to dismiss under Court of Chancery Rule
12(b)(6). As recently reaffirmed by the Delaware Supreme Court,24
"the governing pleading standard in Delaware to survive a motion to
dismiss is reasonable 'conceivability."' That is, when considering such
a motion, a court must:
accept all well-pleaded factual allegations in the Complaint
as true, accept even vague allegations in the Complaint as
"well- pleaded" if they provide the defendant notice of
the claim, draw all reasonable inferences in favor of the
plaintiff, and deny the motion unless the plaintiff could
not recover under any reasonably conceivable set of
circumstances susceptible of proof."
This "reasonable conceivability" standard asks whether there is a
"possibility" of recovery." If the well-pled factual allegations of the
complaint would entitle the plaintiff to relief under a reasonably
conceivable set of circumstances, the court must deny the motion to
dismiss."
The court, however, need not "accept conclusory
allegations unsupported by specific facts or . . . draw unreasonable

inferences in favor of the non-moving party."29 Moreover, failure to
plead an element of a claim precludes entitlement to relief and,
therefore, is grounds to dismiss that claim."
Generally, the Court will consider only the pleadings on a motion
to dismiss under Rule 12(b)(6). "A judge may consider documents
outside of the pleadings only when: (1) the document is integral to a

24

2013).

See Winshall v. Viacom Int'l, Inc., 2013 WL 5526290, at *4 n.12 (Del. Oct. 7,

25

Central Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531,
536 (Del. 2011).
26
Id. (citing Savor, Inc. v. FMR Corp., 812 A.2d 894, 896-97 (Del. 2002)).
"Id. at 537 & n.13.
28
Id. at 536.
29
Price v. E.I duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011) (citing
Clinton v. Enter.Rent-A-Car Co., 977 A.2d 892, 895 (Del. 2009)).
30
Crescent/Mach I P'rs, L.P. v. Turner, 846 A.2d 963, 972 (Del. Ch. 2000) (Steele,
V.C., by designation).
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plaintiffs claim and incorporated in the complaint or (2) the document is
not being relied upon to prove the truth of its contents."
The question presented here is whether and to what extent a
non-stockholder, former director is entitled to inspection rights under
either 8 Del. C. § 220(d) or the common law that would enable him
to access corporate documents that he could have accessed while he
was a director.
B. King Does Not State a Claim UnderSection 220(d)
In Delaware, a director's right to inspect corporate books and
records is fundamental in view of the imposition of fiduciary duties.32
Under Section 220(d):
Any director shall have the right to examine the
corporation's stock ledger, a list of its stockholders and its
other books and records for a purpose reasonably related to
the director's position as a director.
A director's inspection rights are broad but not absolute," and
whether the Court will enforce them requires a two-part inquiry.34 First,
the individual seeking inspection must make out a prima facie case.
He does so by showing that he is a director of the target corporation
and that he demanded inspection and was refused." Second, the
director must seek inspection for a proper purpose, though the
corporation bears the burden to show that the director's purpose is
improper."

3
'Allen
32

v. Encore Energy P'rs,72 A.3d 93, 96 n.2 (Del. 2013).
Holdgreiwe v. Nostalgia Network, Inc., 19 Del. J. Corp. L. 326, 331 (Del. Ch.

1993).

33

Milstein v. DEC Ins. Brokerage Corp., C.A. Nos. 17586 and 17587, at 3 (Del. Ch.
Feb. 1, 2000) (TRANSCRIPT); Holdgreiwe, 19 Del. J. Corp. L. at 332.
34See Holdgreiwe, 19 Del. J. Corp. L. at 332 (noting that, because the
plaintiff undisputedly was a director who had made demand to inspect books and records,
the only issue remaining related to the plaintiffs purpose in seeking inspection).
35
Henshaw v. Am. Cement Corp., 252 A.2d 125, 129 (Del. Ch. 1969). Cf Cent.
Laborers Pension Fund v. News Corp., 45 A.3d 139, 144 (Del. 2012) (stating that, before the

corporation need entertain the proper purpose inquiry, a stockholder suing to enforce
inspection rights under Section 220 first must establish, among other things, that the
stockholder is, in fact, a stockholder).
8 Del. C. § 220(d). See also Kortum v. Webasto Sunroofs Inc., 769 A.2d 113, 118
(Del. Ch. 2000) (citing Intrieri v. Avatex, 1998 WL 326608, at *1 (Del. Ch. June 12, 1998)).
In addition, Section 220(d) provides that the Court may "prescribe any limitations or conditions
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Here, I find that King adequately has pled that he made demand to
inspect certain of DAG's books and records and that DAG refused. It is
not clear, however, that King is a "director" as required in Section 220(d).
DAG contends that, because he ceased to be a director in 2003, King
lacks standing to assert any inspection rights under the statute.
As an initial matter, I conclude that DAG's position is correct based
on the express language of Section 220(d). Under the statute, "[a]ny
director shall have the right to examine the corporation's . . . books
and records . . . ."" The meaning of this statute is plain and

unambiguous: only current directors have inspection rights under
In Scattered Corp. v. Chicago Stock Exchange,
Section 220(d).
Inc.,38 this Court addressed a similar issue regarding Section 220(c).
There, a member of a nonstock corporation sued the company to enforce
its inspection rights under Section 220(c), which has roughly the same
language in terms of a stockholder as Section 220(d) has regarding a
After concluding that the Delaware General Assembly
director."
applied the word "stockholder" purposefully and thereby meant to
exclude other classes of plaintiffs, such as "members of a nonstock
corporation," the Court in the Scattered Corp. case dismissed the action
on the basis that it did not have subject matter jurisdiction of the case
because of Section 220(c)'s "exclusive jurisdiction" clause.40
Analogous to Section 220(c), Section 220(d) omits any reference to nondirectors and contains a similar jurisdictional clause, with the only
difference being that it replaces "person seeking inspection" with
"director."41

with reference to the inspection . . . as the Court may deem just and proper."
"8 Del. C. § 220(d).
"671 A.2d 874 (Del. Ch. 1994).
"Id. at 875.
4old at 877-80; 8 Del. C. § 220(c) ("The Court of Chancery is hereby vested with
exclusive jurisdiction to determine whether or not the person seeking inspection is entitled to
the inspection sought."). In Scattered Corp., the Court refused to expand the phrase
"person seeking inspection" to mean something other than a "stockholder" and therefore
dismissed the case as not falling within the statute. 671 A.2d at 877-80.
4'8 Del. C. § 220(d). On this basis, I reject King's argument that this Court should
bless his demand on the grounds that, in equity, DAG should not be able to name him a
director surreptitiously, execute numerous transactions without his knowledge, and then
prevent his investigation, on procedural grounds, after he was removed as a director. The Court
cannot invoke principles of equity to grant King inspection rights within the meaning of
Section 220(d) when the statute plainly and unambiguously indicates that he does not
possess such rights. To do so would risk turning the statute on its head, and this Court is
without authority to "rewrite clear statutory provisions under the guise of 'interpretation."'
Scattered Corp., 671 A.2d at 879.
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In addition, once a director of a Delaware corporation properly
is removed from office, that individual's right to inspect books and
records of the corporation involved under Section 220(d) ends.42 As
King has noted, other states have conferred limited books and records
inspection rights on former directors.43 For example, in New York, "a
former director may [] have a qualified right to inspect [] books and
records covering a period of his directorship whenever . . . he can
make a proper showing . . . that such inspection is necessary to
protect his personal responsibility interest. . . ."" In such cases, the

former director must make a substantial showing that he "has been or
may reasonably be charged with malfeasance or nonfeasance during his
incumbency."45 Having carefully reviewed the case law cited by the
parties, however, I find nothing that suggests Delaware has adopted
such a broad reading of Section 220(d). I also note that if the General
Assembly intended to confer Section 220(d) inspection rights on
former directors, it could have done so in the statute, but it did not.
Here, King is not a current director of DAG, nor does he
purport to be. Furthermore, even if Delaware recognized some form
of a former director's right to inspect similar to New York, King does
not allege that he has been or reasonably could be accused of
malfeasance or nonfeasance during his directorship. Thus, I conclude
that King has failed to state a claim in Count I upon which relief can be
granted under Section 220(d) because he has no standing to pursue this
action.'

42See Jacobson v. Dryson Acceptance Corp., 2002 WL 75473, at *4 (Del. Ch. Jan.
9, 2002) ("[The plaintiff] was removed as a director of [the company] at a meeting on May 21,
1999, and, as a result, lost his standing to pursue his claim under Section 220(d).")

(citing Everett v. Transnation Dev. Corp., 267 A.2d 627, 630 (Del. Ch. 1970)). Cf State
ex rel. Farber v. Seiberling Rubber Co., 168 A.2d 310, 312 (Del. Super. 1961) ("Once [a

director] ceases to perform his corporate duties, his right to inspect the books of the
corporation should immediately end.").
43
See 5A Carol A. Jones, Fletcher Cyclopedia of the Law of Corporations§2235, at
367 (perm. ed., rev. vol. 2012).
"People ex. rel. Spitzer v. Greenberg, 50 A.D.3d 195, 199 (N.Y. App. Div. 2008)
(citing In re Cohen v. Cocoline Prods., 127 N.E.2d 906 (N.Y. 1955)).
45
In re Murphy v. Fiduciary Counsel, 40 A.D.2d 668, 669 (N.Y. App. Div. 1972)

(citing In re Cohen, 127 N.E.2d 906).
461 therefore need not reach the issue of whether DAG has demonstrated that King
seeks to inspect its books and records for an improper purpose.
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C. King Does Not State a Claim That He PossessesInspection Rights
Derived From a Source Other Than Section 220(d)
King asserts that, even if he cannot satisfy Section 220(d), he
possesses inspection rights that exist independent of Section 220(d),

including those based on the director's right of equal access to board
information. I find this aspect of King's argument unpersuasive for at
least two reasons.
First, Section 220(d) at least arguably preempts a director's
common law right to inspect corporate books and records. As the
relevant authorities demonstrate, Delaware courts enforced this right at
common law only until 1981, when the General Assembly enacted 8
Del. C. § 220(d).47 If Section 220(d) preempts this field, King would
not be able to state a claim for any inspection rights based solely
on his status as a former director. In the circumstances of this case,
however, I need not decide the preemption issue.
Even if Section 220(d) did not preempt the director's common
law inspection right, the cases on which King relies do not support
affording it to him in this instance. For example, King asserts that,
under Moore Business Forms, Inc. v. CordantHoldings Corp.48 and its
progeny, he possesses a right of equal access to board information
comparable to that of DAG's other directors.49 But, this argument lacks
merit because generally Delaware courts apply the equal access rule in
the context of an action under 8 Del. C. § 225 or some other
litigation asserting a colorable legal claim against the company, and
usually to invalidate a corporate defendant's assertion of attorneyclient privilege over documents that the former director plaintiff seeks. 0

47
See 2 David A. Drexler et al., Delaware CorporationLaw and Practice § 27.02, at
27-2 and § 27.05, at 27-20 (2012) ("The pre-1967 case law [regarding common law
inspection rights] is thus of limited relevance to the current practice, shedding light only upon
the issue of what may or may not be an acceptable purpose under the present statute. . . . In
essence, the amendments [to Section 220] engraft the existing case law upon the new
statutory remedy."); I R. Franklin Balotti & Jesse A. Finkelstein, The. Delaware Law of

Corporations and Business Organizations §4.9, at 4-29 (3d ed. 1998) (citing 8 Del. C.

§

220(d), as amended by 63 Del. Laws ch. 25, § 9 (1981)) ("A director has a right to
inspect the stock ledger, stocklist, and other books and records. This right had been based
on common law principles until 1981, when it was made statutory.") (footnote omitted); 1
Edward P. Welch et al., Folk on the Delaware General Corporation Law

§

220.2.5, at

GCL-VII-187 (5th ed. 2006) (same).
481996 WL 307444, at *1(Del. Ch. June 4, 1996).
49
1d. at *4-.
5

oSee, e.g., Moore, 1996 WL 307444, at *4-6; Kirby v. Kirby, 1987 WL 14862, at

*7 (Del. Ch. July 29, 1987) (also finding irrelevant whether a director in a Section 225 action
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The key distinction is that, unlike in this case, the former directors in the
cited cases were pursuing or defending substantive claims and, as
litigants in that context, had the right to pursue discovery under the
applicable court rules.
An exception is this Court's decision in Hall v. Search Capital
Group, Inc., where the Court held that a Section 220 proceeding is a
"proper vehicle to vindicate a director's right of equal access to Board
information.""
The circumstances of that case, however, are
distinguishable in that the plaintiffs seeking to inspect certain
corporate documents were current directors of the company involved.5 2
King presumably could have enforced similar rights when he was a
sitting director. Because King does not allege that he is a current
director, he owes no fiduciary duties to DAG.
He also has not
challenged his removal in or around December 2003 under Section
225"1 or otherwise, and is not pursuing a legal claim against the
company in which the corporate documents that he seeks potentially
would be relevant. Thus, King has failed to allege any basis for
applying the equal access rule in this action.
King also relies on this Court's decision in McGowan v. Empress
Entertainment, Inc.54 for the proposition that this Court has granted
Section 220 relief to former directors. There, the plaintiff director,
while he was a director, had made demand to inspect certain books
and records, which the corporation promised to produce." Before such
documents were produced in full, however, the company was
dissolved.
Shortly thereafter, the director commenced suit under
Section 220(d) to compel the production he requested. The company
opposed the now former director's suit, but, during litigation, it chose to
settle by producing all the documents that he sought. His demand,
can enforce his inspection rights under Section 220(d) because such an individual is "seeking
discovery in support of a colorable claim and [is] entitled to documents unless they are
protected from disclosure by a valid claim of privilege."). See also Newmarkets P'rs, LLC
v. Sal. Oppenheim Jr. & Cie. S.C.A., 258 F.R.D. 95, 105 (S.D.N.Y. 2009) (holding that
a partnership cannot assert offensively the attorney-client privilege over partnership
documents to prevent a former partner's discovery of them in litigation).
'1996 WL 696921, at *2 (Del. Ch. Nov. 15, 1996).
2
1 Id

at *1.

a challenge to a director's or an officer's removal brought under Section 225(a),
this Court may order "the production of any books, papers and records of the
corporation relating to the issue [of whether an individual has the right to hold the office of
director or officer]." Thus, even if King challenged the validity of the Removal
Document, it is questionable whether he could discover documents beyond those relating to
his election and removal, which is much narrower than the scope of his Demand.
54791 A.2d 1 (Del. Ch. 2000).
"Id. at 3.
1In
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therefore, became moot on settlement, and the sole issue before the
court was whether the plaintiff was entitled to attorneys' fees."6 In
concluding that he was, the court found that the company had acted
in bad faith to deprive the director of his valid Section 220 rights,
forcing him to file a suit that it then opposed." The company argued that
it properly had opposed the suit because, as a former director, the
plaintiff had no standing to pursue the action under Section 220.8 The
court expressly did not reach this issue because it found the company
estopped from advancing its standing argument for two reasons: first, it
had settled the Section 220 claim, and, second, its own inequitable
conduct (i.e., its failure to honor the promise to produce that it made
before the company was dissolved) caused the circumstances that
enabled the company to argue against the plaintiffs standing." The
latter point is most informative in this case because, contrary to King's
position, the court in McGowan seemed to accept the premise that, after
the plaintiff ceased to be a director, i.e., once he became a "former"
director, he lost standing to compel a books and records inspection.60
In summary, King erroneously conflates a director's right to
access corporate books and records under Section 220(d) with a
director's or former director's right to discovery of corporate
documents when he personally is involved in litigation either as a
plaintiff or a defendant. The two procedures are separate and
distinct.' I therefore conclude that King does not possess "books and
records inspection rights" independent of Section 220(d), and that, to the
extent he might seek the same documents in discovery, no such issue
exists in this action. That is, King has not asserted a cause of action
against DAG aside from one seeking a declaration of his inspection
rights under Section 220(d) or otherwise, and there is no allegation

Id at 3-4.
"Id. at 4-8.
"Id
at 5-6.
s"ld at 6.
60
King also argues that, based on DAG's own inequitable conduct, DAG should be
estopped from refusing his demand. On this issue, I find the circumstances of this case
distinguishable from McGowan on at least two grounds. First, the McGowan court did not
grant Section 220 relief; indeed, it acknowledged that, as a former director, the plaintiff
probably could not seek such relief. Id. at 6 ("[The company's promises] induced
McGowan to stay his hand until after the dissolution that (arguably) deprived him of
standing to sue."). Second, King has not alleged that DAG acted inequitably in
removing him, i.e., he does not challenge the validity of the Removal Document. Thus,
King has not alleged that DAG inequitably caused him to lose his inspection rights.
61
Sec. FirstCorp. v. US. Die Casting& Dev. Co., 687 A.2d 563, 570 (Del. 1997).
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that any claim has been asserted against King based on his purported
service as a director of DAG.
III. CONCLUSION
For the reasons stated, I grant Defendant's motion to dismiss the
Amended Complaint.
IT IS SO ORDERED.

TOUCH OF ITALY SALUMERIA & PASTICCERIA, LLC v.
BASCIO and BASCIO

No. 8602-VCG
In the Court of Chancery of the State of Delaware
January 13, 2014
Larry W. Fifer, of LAW OFFICE OF LARRY W. FIFER, Lewes,
Delaware, Attorney for Plaintiffs.
David C. Hutt, Dennis L. Schrader, and Thomas E. Hanson, Jr.,
of MORRIS JAMES WISON HALBROOK & BAYARD LLP,
Georgetown, Delaware, Attorneys for Defendants.

GLASSCOCK, Vice Chancellor
A lie can be an insidious thing. It can destroy friendships
and business relationships. It can also be the basis for a successful
lawsuit, where it is in aid of fraud or conceals actionable wrongdoing.
But sometimes a lie, no matter how morally problematic, is just a lie.
This case, as pled, involves such a lie. "
In 2009, several individuals formed an LLC, Touch of Italy
Salumeria & Pasticceria,' LLC ("Touch of Italy") which operates a
specialty Italian grocery in Rehoboth Beach. One member, Robert
Ciprietti, provided cash in exchange for his membership; at least one
other member, Louis Bascio,2 a defendant here, provided business
goodwill and sweat equity.
The business was successful, and an
additional member entered, while others left.
Eventually, Louis

'According to the website "wiktionary," a salumeria is an Italian delicatessen;
literally,
a
shop
specializing
in
salami.
Salumeria,
WIKTIONARY,
http://en.wiktionary.org/wiki/salumeria. A pasticceria is an Italian cake shop. Pasticceria,
WIKTIONARY, http://en.wiktionary.org/ wiki/pasticceria.
21 refer to Louis Bascio in this Memorandum Opinion as "Louis," and Frank Bascio as
"Frank," to differentiate them from other individuals and an entity also named Bascio; no
disrespect is intended.
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decided to leave the business. He gave notice, as specified in the LLC
agreement, and withdrew as a member on December 15, 2012.
The lie alleged is this: Louis told the other members that he was
moving to Pennsylvania, perhaps to open a business there. Although
he told them he would not compete with Touch of Italy after his
withdrawal, ten weeks later Louis and his brother, Frank Bascio, also a
defendant here, formed their own LLC, Bascio Bros. Italy, LLC
("Bascio Bros."),' which then opened a competing Italian grocery,
doing business as Frank and Louie's Italian Store ("Frank and
Louie's").
Frank and Louie's is located on the same block in
Rehoboth Beach as Touch of Italy. Louis' former partners,
understandably, feel betrayed. Those partners, however, chose to
associate themselves with Louis under an LLC agreement. Delaware's
law with respect to LLCs, as this Court has repeatedly noted, is
explicitly contractarian; it allows those associating under this
business format to structure their relationship in the way they believe
best suits them and their business. This particular LLC agreement
was written to allow members to readily withdraw, without
triggering any obligation to forgo competition thereafter.
Thus,
Louis faced no legal impediment to withdrawing and opening Frank
and Louie's as a competing grocery. Given this fact, had his fellow
members known his true intentions-that is, had the lie as alleged
never occurred-they would have been contractually powerless to
change the course of events. The Plaintiffs can point to no acts or
omissions of their own, taken in reliance on the lie. They allege that
Louis breached fiduciary duties, but fail to allege a single act undertaken
before his withdrawal, other than the lie, in furtherance of his
competing business or in derogation of any duty to Touch of Italy. In
reality, this complaint is an attempt to achieve a result-restraint on
post-withdrawal competition-that the members could have but chose
not to forestall by contract. The Defendants have moved to dismiss
the Plaintiffs' Verified Complaint for Permanent Mandatory
Injunction (the "Complaint"). 4 For the reasons below, the Complaint
fails to state a claim, and must be dismissed.

3

Bascio Bros. was initially a defendant in this action, but the action against this LLC
has been dismissed
4The Complaint seeks damages, as well as injunctive relief.
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I. BACKGROUND
The following facts are taken from the Complaint. In February
2009, Robert Ciprietti, Diane Bascio, Frank Bascio, and Louis
Bascio entered into an LLC agreement "to establish and operate a
retail food business specializing in Italian foods and food products
at 33A Baltimore Avenue, Rehoboth Beach," thereby establishing
Touch of Italy.' In support of this venture, Ciprietti provided
$100,000 in initial capital, while Louis provided labor and goodwill.'
In March 2011, Ciprietti, Louis, and Joseph Curzi III entered
into an Amended and Restated Limited Liability Company Agreement
of Touch of Italy Salumeria & Pasticceria, LLC (the "Amended LLC
Agreement").' In exchange for an initial contribution of $17,000 "and
other consideration," Curzi received a one-third interest in Touch of
Italy.! After entering into the Amended LLC Agreement, both Ciprietti
and Louis held a one-third interest in the LLC.' To facilitate this
arrangement, Frank and Diane Bascio "sold and conveyed all of their
interest in Touch of Italy to the remaining three members."o
As of October 2012, the business had been "successful and
profitable."" Nevertheless, that month, Louis provided his fellow
members with notice of his withdrawal from the LLC, to occur "on
or about January 1, 2013."I2 Pursuant to Section 19(b) of the Amended
LLC Agreement:
Any member may give written notice to the other
members of that members election [sic] to cease as a
member and quit the company and the remaining
members shall have sixty (60) days from the receipt of said
notice during which to elect to purchase the quitting
member's interest in the company. The purchase price under

sCompl.19.
6

d.at ff10-11.
d. at 112
'Id.
9
d.
0
ld.
"Id. at 13.
121d.
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such circumstances shall be fair market value of that
member's interest as determined hereafter."
The Plaintiffs allege that, after receiving notice of Louis' impending
resignation, "there were various discussions between the three
members of the limited liability company and their accountant
concerning what should be done in order to honor the original
agreement between the parties whereby Robert Ciprietti was to receive
payment of $100,000.00 for his initial capital contribution as set forth
in the original agreement." 4 Section 9(b) of the Amended LLC
Agreement, which governs the relationship among the parties before me,
provides that
Upon the expiration of five years after October 3, 2009,
after thirty days advance written notice, Robert Ciprietti
may request reimbursement of the $100,000.00 at which
time the company shall make such distribution to Ciprietti,
provided however, that said distribution shall be made in
[sic] over a period of ten months in monthly payments of
$10,000.00. Said payments shall be made with no interest
charged or accruing."
The Plaintiffs further contend that "[a]lthough Louis Bascio was
requested to obtain a valuation for the business he failed to do so, but
he did assure his [fellow members] and others that he would not take
any action that would be adverse to the Touch of Italy business.
Specifically, he stated that he would not open any competing business in
Rehoboth Beach, Delaware."'"
On December 15, 2012, Louis communicated his resignation

to Plaintiffs Ciprietti and Curzi in a note that stated: "I'm leaving
today."" Prior to his resignation, Louis had purportedly mentioned
several times his intentions to move to Pennsylvania, and even to
establish a new business there." As such, the Plaintiffs emphasize
their surprise at learning that he "planned all along to open a business

"LLC Agmt. § 19(b). Section 19 of the Amended LLC Agreement governs the
"Election of Member to Leave the Company."
' 4CompI. 13
"LLC Agmt. §9(b).
' 6Compl. 1 13.
'Id. at 14.
"Id. at 15.
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of the same type as Touch of Italy in Rehoboth Beach, Delaware, and
he in fact did so."' Specifically, in February 2013, Louis and Frank
formed Bascio Bros., which opened Frank and Louie's, an Italian
grocery that the Defendants continue to operate.2 o Frank and Louie's is
located on the same block of Baltimore Avenue in Rehoboth Beach as
Touch of Italy." Notably absent from the Amended LLC Agreement, at
least as it concerns this matter, is any sort of non-compete covenant
or provision restricting the behavior of a former member.
The Plaintiffs allege that Louis and Frank engaged in a
conspiracy to establish this competing business, contending that the
Defendants conspired to recruit Touch of Italy employees and
dissuade individuals from working at Touch of Italy, while also
establishing a relationship with Touch of Italy vendors-in other
words, the Defendants have competed with Touch of Italy."
Additionally, the Plaintiffs allege generally that Louis "took steps at
his former work place at Touch of Italy, prior to his departure, which
denigrated the operation of that business and his partners and fellow
members, Robert Ciprietti and Louis Curzi, III, and he evidenced a
disinterest in the operation of that business and disavowed any
intention to open a similar business in the same general area or in
Rehoboth Beach, Delaware."23
On May 30, 2013, the Plaintiffs-Touch of Italy, Ciprietti, and
Curzi-filed their Complaint, seeking injunctive and monetary relief.
The Plaintiffs allege the following nine counts: conversion (Count I);
fraudulent misrepresentation (Count II); breach of contract (Count
III); negligent misrepresentation (Count IV); fraudulent concealment
(Count V); breach of the implied covenant of good faith and fair
dealing (Count VI); breach of fiduciary duty (Count VII); prayer
for punitive damages (Count VIII); and injunctive relief (Count IX).24
On June 27, 2013, the Defendants moved to dismiss all nine counts of
the Plaintiffs' Complaint, emphasizing the lack of a covenant not to
compete in the Amended LLC Agreement, as well as other
The parties briefed the
purported defects in the Complaint.
matter, and on November 18, 2013, I heard oral argument. At oral

'9Id.I 15(a).
2
old. at 15(b),
21
Id. at

(c).
I
f 2, 15(b).

2Id. at 15(b)-(d).
23
1Id. at T 15(e).
24
The Plaintiffs' Complaint includes two Count IIls; thus, the numbering in this
Memorandum Opinion differs from the Complaint.
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argument, the Plaintiffs' counsel conceded that, because the competing
LLC was not formed until after the breaches alleged in the Complaint
took place, the action as to Bascio Bros. should be dismissed. I
entered an Order to that effect on December 9, 2013. For the
reasons that follow, I dismiss Count I of the Plaintiffs' Complaint
without prejudice, and Counts II through IX with prejudice.
II. STANDARD OF REVIEW
A motion to dismiss is decided under a reasonable conceivability
standard."
When reviewing a motion to dismiss under Court of
Chancery Rule 12(b)(6), this Court must
accept all well-pleaded factual allegations in the
Complaint as true, accept even vague allegations in the
Complaint as 'well-pleaded' if they provide the defendant
notice of the claim, draw all reasonable inferences in
favor of the plaintiff, and deny the motion unless the
plaintiff could not recover under any reasonably
conceivable set of circumstances susceptible of proof.26
Nonetheless, this Court "need not accept conclusory allegations
unsupported by specific facts or . . . draw unreasonable inferences

in favor of the non-moving party."27
In considering the motion before me, I consider the facts pled in
the Plaintiffs' Complaint, as well as the provisions of the Amended
LLC Agreement, which is incorporated by reference therein. However,
I decline to consider the two additional exhibits appended to the
Defendants' Motion to Dismiss; specifically, two letters, both
unsigned, from Bascio to Ciprietti and Curzi regarding his expected
resignation from Touch of Italy, as these exhibits are beyond the scope
of this Motion to Dismiss.

25
Pfeiffer v. Leedle, 2013 WL 5988416, at *9 (Del. Ch. Nov. 8, 2013) ("This
'reasonable conceivability' standard asks whether there is a 'possibility' of recovery. If the
well-pled factual allegations of the complaint would entitle the plaintiff to relief under a
reasonably conceivable set of circumstances, the court must deny the motion to dismiss.")
(footnote omitted).
26

Id. (quoting Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27

A.3d 531, 536 (Del. 2011)).
"Id. (internal quotation marks omitted).
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III. ANALYSIS
The gravamen of the Plaintiffs' allegations is that Louis lied about
his intention to open a competing Italian grocery in order to deceive the
Plaintiffs and to induce their reliance on his misrepresentations, a lie
in which Louis' brother, Frank, participated; and that under cover of
this lie, they brought that competing entity into existence. The
Plaintiffs' allegations are best characterized as, in effect, an attempt to
replicate the non-compete agreement that the parties failed to include in
their LLC agreement; a deficiency that the Plaintiffs, because of
changed circumstances, now regret. For the following reasons, the
Plaintiffs' allegations do not withstand the Defendants' Motion to
Dismiss.
A. Breach of Contract
The Plaintiffs allege in their Complaint that the Amended LLC
Agreement required Louis "to represent the [P]laintiffs' interests, to
avoid conflicts of interest, and to uphold his fiduciary responsibilities to
[the P]laintiffs . . . ."28 The Plaintiffs emphasize that Louis did not
disclose to them "his true intentions" about opening a competing Italian
grocery; Frank is alleged to have assisted this breach.29 The
Plaintiffs maintain that, if they had known of Louis' intentions to
compete, they would have objected to his departure from Touch of
Italy.30 The Plaintiffs contend that they were damaged in the amount of
at least $100,000, which is the amount of Ciprietti's initial contribution
to Touch of Italy, while also suffering the loss of employees and
vendors, and incurring legal and accounting costs.'
This Court recognizes that "a company's LLC agreement defines
when members of the LLC can be liable for breach of provisions of
that agreement."32 Thus, I must look to the language of the Agreement
among the parties before me in order to determine whether a claim for
breach of contract exists." Pursuant to this Court's well-established

28
Compl.
29Id. at

27

29-30.

Mold. at 130.
3
IVd. at 31.
32
Kuroda v. SPJS Holdings, LLC, 971 A.2d 872, 880-881 (Del. Ch. 2009).
33
1Id.at 88 1.
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principles of contract interpretation, and recognizing that LLCs are
creatures of contract, I must enforce LLC agreements as written.34
The Amended LLC Agreement provided each member with a
right of withdrawal, and lacked any sort of non-compete provision, or
any provision limiting the conduct of a former member. There is
therefore no ground on the facts alleged, even with all reasonable
inferences drawn in the Plaintiffs' favor, to find a breach of contract.
The Plaintiffs have not sufficiently alleged that Louis breached this
Agreement, to which he is no longer a party, by opening a competing
business after he resigned from the LLC. Additionally, the Plaintiffs
have not pointed to any conduct by Louis while he was a member of
Touch of Italy, and party to the Amended LLC Agreement, that
breached this contract. In fact, the Plaintiffs do not specifically refer
to a single provision of the Amended LLC Agreement in their
Complaint to demonstrate the purported contract breach.
Importantly, while detailing the procedure for withdrawal from
the LLC, the Amended LLC Agreement lacks any provision requiring
that a member receive the permission or consent of other members
before withdrawal. Instead, Section 19(b) of this Agreement provides
that "[a]ny member may give written notice to the other members
of that members election [sic] to cease as a member and quit the
company and the remaining members shall have sixty (60) days from the
receipt of said notice during which to elect to purchase the quitting
member's interest in the company. . . ."s If no such election is taken,

the "quitting member" may elect to have the company dissolved and
distributed."6 Consequently, the Plaintiffs lacked the means to object,
in any legally effective way, to Louis' resignation from the LLC.

34
See, e.g., id. at 880 ("Limited liability companies are creatures of contract, and the
parties have broad discretion to use an LLC agreement to define the character of the
company and the rights and obligations of its members."); Majkowski v. Am. Imaging Mgmt.
Serys., LLC, 913 A.2d 572, 588 (Del. Ch. 2006) ("[C]ourts will not bend contract language
to read meaning into the words that the parties obviously did not intend.").
asLLC Agmt. § 19(b).
36
1d. § 19(c) ("In the event that the remaining members upon receipt of the quitting
member's notice of election to quit . . . do not elect in writing within the time prescribed for
so electing, to purchase the quitting members' interest [sic], then the quitting member (or
his representatives) shall then, within 30 days, have the option of electing in writing either to
continue as a member or that the company be terminated and in the latter instance the
business shall then be liquidated in accordance with the provisions of this agreement."). In
this instance, Louis has waived his right to dissolution and distribution, and has simply
relinquished his interest in favor of the remaining members of Touch ofItaly.

20 14
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The Plaintiffs further appear to contend that Louis' exit triggered
Ciprietti's entitlement to his $100,000 initial contribution in Touch of
Italy. However, the clear and unambiguous language in Section 9(b) of
the Amended LLC Agreement commands otherwise, providing that
[u]pon the expiration of five years after October 3, 2009,
after thirty days advance written notice, Robert Ciprietti
may request reimbursement of the $100,000.00 at which
time the company shall make such distribution to
Ciprietti, provided however, that said distribution shall
be made in [sic] over a period of ten months in
monthly payments of $10,000.00. Said payments shall be
made with no interest charged or accruing."
Pursuant to this Agreement, therefore, Ciprietti is not entitled to
repayment of his $100,000 initial contribution until October 2014, and
only then if additional conditions are met. Such a right of recovery,
moreover, runs against Touch of Italy, which continues in business,
and not against its current or former members.
Accordingly, I dismiss Count III for failure to state a claim.
B. Fraudand Misrepresentation
The Plaintiffs allege counts of fraudulent concealment,
fraudulent misrepresentation, and negligent misrepresentation in their
Complaint. These counts are premised on allegations that Louis either
conveyed to the Plaintiffs the misleading or false information that he
was not going to compete with Touch of Italy, or failed to disclose
his plans to open a competing business, with the "intention of
misleading the [P]laintiffs and to induce [the P]laintiffs to refrain
from taking further action to discover his deceit."38 Louis'
misrepresentations were purportedly aided in unspecified ways by his
brother, Frank."

"Id. § 9(b)
38
Compl. 139.
39
See, e.g., id at 1 23; see also id. at 15(f) ("The conduct of the defendant, Louis
Bascio, as well as [Frank Bascio], has constituted and continues to constitute fraud,
deceit and misrepresentation against all of the [P]laintiffs who have incurred damages as a
result thereof").
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Fraud and negligent misrepresentation share an essential
element; the party asserting these claims must have relied to his
detriment upon the supposedly actionable statement or silence.40
Although the Complaint makes a pro-forma allegation of reliance,
under the terms of the Agreement no act in reliance can have taken
place here, and the Complaint is completely silent as to what
meaningful actions the Plaintiffs could have taken, or refrained from
taking, absent the misrepresentation alleged. In effect, these Counts
allege that Louis misrepresented his intention to take an actionwithdrawal from the LLC to start a competing business-which the
Amended LLC Agreement gave him the right to take. Further, this
Agreement lacks any provision requiring that a member receive the
permission or consent of other members before resigning from the
LLC, and does not restrict the resigning member's right to compete
thereafter. The Plaintiffs' allegation that, armed with this knowledge,
they would have "objected," is therefore legally meaningless. In fact, at
oral argument, the Plaintiffs' counsel disclosed that, absent any
misrepresentation, the Plaintiffs would have done precisely what
they ultimately did here; bring suit to vindicate what they believe
to be their rights under the Amended LLC Agreement. As such, the
In
Plaintiffs are not able to plead reliance or resulting damages.
reality, these allegations, like the allegations of breach of fiduciary
duty described below, are an attempt to bootstrap a tort (or
equitable) claim out of the contract claim that I have already found to
be illusory, in this instance by alleging wrongful concealment of an

4See, e.g., H-M Wexford LLC v. Encorp, Inc., 832 A.2d 129, 142 (Del. Ch. 2003)

("Justifiable reliance is an element of common law fraud, equitable fraud, and negligent
misrepresentation under Delaware law.") (footnotes omitted); Nicolet, Inc. v. Nutt, 525 A.2d
146, 149 (Del. 1987) (noting that, to establish a prima facie case of fraudulent concealment,
the plaintiff must show, inter alia, "[a]n intent to induce plaintiffs reliance upon the
concealment," as well as "[d]amages resulting from the concealment"); Oglesby v. Conover,
2011 WL 3568276, at *3 (Del. Super. May 16, 2011) (noting that the elements of
that "the defendant's false
fraudulent misrepresentation include demonstration
representation was intended to induce the plaintiff to act or refrain from acting" and that
"the plaintiffs action or inaction was taken in justifiable reliance upon the representation");
Those Certain Underwriters at Lloyd's v. Nat'l Installment Ins. Serys., Inc.,

2007 WL

2813774, at *6 (Del. Ch. Feb. 8, 2007) (noting that reasonable reliance is "one of the key
elements necessary for stating a prima facie case of negligent misrepresentation"). See also
Metro. Life Ins. Co. v. Tremont Grp. Holdings, Inc., 2012 WL 6632681, at *18 (Del. Ch.

Dec. 20, 2012) ("Negligent misrepresentation differs from fraud only in the level of scienter
involved; fraud requires knowledge or reckless indifference rather than negligence.")
(internal quotation marks omitted).
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intent to breach the Amended LLC Agreement. 41 Because the Plaintiffs
have failed to state claims for fraudulent misrepresentation, negligent
misrepresentation, and fraudulent concealment, Counts 1I, IV, and V are
dismissed.
C. Breach of the Implied Covenant of Good FaithandFairDealing
The Plaintiffs also allege that Louis breached the implied
covenant of good faith and fair dealing. This covenant applies to
prevent a party from denying his contractual partners the benefit of
their bargain based upon a circumstance unanticipated by the parties.42
No such circumstance was unanticipated here. The desire of a
member to resign was anticipated and specifically provided for, in
detail, in the Amended LLC Agreement.43 Louis' post-resignation
conduct-specifically, opening a competing business near Touch of
Italy-is not unforeseeable." In fact, the method of providing for,
and avoiding the consequences of, such competition is a staple of
employee contracts: the covenant not to compete.45 The members here
decided to forgo such a contractual provision, an omission the Plaintiffs
obviously now regret. The Plaintiffs cannot utilize, post hoc, the

41See DataMgmt. Internationald,Inc. v. Saraga,2007 WL 2142848, at *3 (Del. Super.

July 25, 2007) ("Under Delaware law, a plaintiff bringing a claim based entirely upon a
breach of the terms of a contract generally must sue in contract, and not in tort. In
preventing gratuitous 'bootstrapping' of contract claims into tort claims, courts recognize that
a breach of contract will not generally constitute a tort. Even an intentional, knowing, wanton,
or malicious action by the defendant will not support a tort claim if the plaintiff cannot assert
wrongful conduct beyond the breach of contract itself.") (footnotes omitted).
42Nemec v. Shrader, 991 A.2d 1120, 1128 (Del. 2010) ("Delaware's implied duty of
good faith and fair dealing is not an equitable remedy for rebalancing economic interests
after events that could have been anticipated, but were not, that later adversely affected one
party to a contract.");

Dunlap v. State Farm Fire & Cas. Co., 878 A.2d 434, 442 (Del.

2005) ("Stated in its most general terms, the implied covenant requires a party in a
contractual relationship to refrain from arbitrary or unreasonable conduct which has the
effect of preventing the other party to the contract from receiving the fruits of the
bargain.") (internal quotation marks omitted); Klig v. Deloitte LLP, 36 A.3d 785, 797 (Del.
Ch. 2011) ("A court will employ the covenant to analyze unanticipated developments or to
fill gaps in the contract's provisions.") (internal quotation marks omitted).
43See LLC Agmt. § 19 (governing the "Election of Member to Leave the Company").
"See generally Lazard Debt Recovery GP, LLC v. Weinstock, 864 A.2d 955 (Del.

Ch. 2004) (discussing the ubiquity of covenants not to compete).
45See generally Am. Homepatient, Inc. v. Collier, 2006 WL 1134170 (Del. Ch. Apr.

19, 2006) (finding that the non-compete agreement at issue was enforceable, but had not
been breached); All Pro Maids, Inc. v. Layton, 2004 WL 1878784 (Del. Ch. Aug. 9, 2004),
affd, 880 A.2d 1047 (Del. 2005) (enforcing a covenant not to compete against a former
employee).
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implied covenant of good faith and fair dealing in order to generate a
non-compete provision which is conspicuously absent from their
Agreement. If I found otherwise, I would effectively be inserting a
covenant not to compete in every such contract. Such an imposition
would be in direct contravention of the policy behind the law pertaining
to LLCs, which supports the right to contract freely. Count VI of the
Complaint is thus dismissed.
D. Breach ofFiduciaryDuties
The Plaintiffs allege in Count VII of their Complaint that Louis
"breached his fiduciary duties . . . by engaging in the willful, wrongful
and bad faith conduct recited in [their Complaint]," including "in
making arrangements for opening a competing business while he was
still employed in and by Touch of Italy."46 The Complaint does not
identify the source of the fiduciary obligations it implies that Louis
owes or owed to Touch of Italy. In their Answering Brief, the
Plaintiffs point to the provision in Section 11 of the Amended LLC
Agreement, providing that "[a]ll the members/managers shall be
faithful to the company in all transactions relating to the company."4
That provision goes on to limit members' unilateral rights to enter
certain transactions on behalf of Touch of Italy, and is not pertinent
here. I assume, for purposes of this Motion, that Louis owed
fiduciary duties to Touch of Italy and its members during his
membership;48 nonetheless, the Plaintiffs have failed to state a claim for
the reasons that follow.

38, 47.
LLC Agmt. § 11.
48The Delaware LLC Act, Chapter 18 of Title 6 of the Delaware Code (the
"LLC Act"), provides, "[t]o the extent that, at law or in equity, a member ... has duties
(including fiduciary duties) to a limited liability company or to another member or manager
or to another person that is a party to or is otherwise bound by a limited liability company
agreement, the member's . . . duties may be expanded or restricted or eliminated by provisions
in the limited liability company agreement . . . ." 6 Del. C. § 18-1101(c). The LLC
Agreement among the parties here does not limit the fiduciary duties owed to fellow
46Compi.
47

members or to the LLC. Moreover, this Agreement provides that, ". . . to the extent

that this agreement is silent as to
then the provisions of the Delaware
30. Pursuant to that Act, "[i]n any
and equity, including the rules of
govern." 6 Del. C. § 18-1104.

any matter to which the Delaware [LLC] Act speaks,
[LLC] Act shall govern this company." LLC Agmt. §
case not provided for in this chapter, the rules of law
law and equity relating to fiduciary duties . . . shall

20 14
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Although the Plaintiffs allege that Louis was "planning" to
open a competing business while he was a member of Touch of
Italy, the Complaint is devoid of any factual allegations of acts in
support of that intention. Bascio Bros. was not formed until February
2013, more than ten weeks after Louis left Touch of Italy. In fact, the
Complaint indicates that Louis' efforts on behalf of Touch of Italy
were satisfactory, and the business successful, up to the point when he
announced his withdrawal from the LLC. "[A] complaint alleging
breach of fiduciary duty must plead facts supporting an inference of
breach, not simply a conclusion to that effect. 49
Further, to the
extent that the Plaintiffs allege that Louis' conduct following his
departure from Touch of Italy breached fiduciary duties owed to
his former partners, this claim also fails, as, generally, no such
duties exist once the fiduciary relationship has ended."o As the Plaintiffs
have not alleged any actionable conduct by Louis during his time of
membership and employment at Touch of Italy, the Plaintiffs have not
alleged facts upon which it is conceivable they could be entitled to
relief. Count VII must therefore be dismissed.
E. Conversion
In their Complaint, the Plaintiffs contend that "[e]ither Touch
of Italy or Robert Ciprietti was the sole legal owner of all assets held
in or on behalf of the business known as Touch of Italy," and that
"[e]ither Robert Ciprietti or Touch of Italy is, and/or was, entitled to
legal possession of all assets of the business known as Touch of Italy,
including but not limited to, bank account deposits, business
income, equipment and inventory, customer and vendor list[s],
goodwill in its community, etc."" Further, the Plaintiffs contend that
the "Defendants have exercised dominion and control over certain

49

Desimone v. Barrows, 924 A.2d 908, 928 (Del. Ch. 2007).

50

Under Delaware law, fiduciary duties arise out of the existence of a fiduciary
relationship. In general, "[a] fiduciary relationship is a situation where one person
reposes special trust in another or where a special duty exists on the part of one
person to protect the interests of another." Wal-Mart Stores, Inc. v. AIG Life Ins. Co.,

901 A.2d 106, 113 (Del. 2006) (internal quotation marks omitted). As a former member
of Touch of Italy, Louis was no longer in a position of "special trust" with the Plaintiffs,
and lacked any "special duty . . . to protect [their]

interests." See id.; see also Gilbert v. El

Paso Co., 490 A.2d 1050, 1056 (Del. Ch. 1984), af'd, 575 A.2d 1131 (Del. 1990) ("State law
claims of ... breach of fiduciary relationship must subsist on the actuality of a specific legal
relationship .... ).
51
Compl. 17-18 (emphasis added).
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of the above stated assets to the exclusion of [the Plaintiffs]," who
have thus been damaged "[a]s a direct and proximate result of the
aforesaid conversion, control and misrepresentations."52
"For a plaintiff to recover under a theory of conversion, he must
prove, inter alia, precisely what property the defendant converted and
that his interest in the property was viable at the time of the
This requisite precision is entirely lacking from the
conversion."5
Plaintiffs' allegations of conversion. Not only have the Plaintiffs not
definitely identified who owns the purportedly converted property,
they have not alleged any specific property the Defendants have
converted, instead identifying broad categories of property in their
Complaint and noting that the Defendants have exerted control over
"certain" items within these broad categories.
Where property was initially lawfully possessed by a defendant,
conversion requires a demand for return of the property converted
prior to filing an action.54 The Complaint is silent as to whether this
demand was made here. Regardless of whether recitation of demand
is necessary to plead conversion in this case, the demand
requirement is noteworthy for policy reasons: knowledge of what
property has allegedly been converted is with the plaintiff, who has a
right to possession and thus is presumptively aware of what has been
taken from him." The defendant is therefore entitled to notice of what
property is subject to the claim. Even in light of the low standard
required to withstand a motion to dismiss, reasonable conceivability,
notice pleading requires more than what is pled here, where the
Plaintiffs merely allege that one or the other of them has (or had) a right
to possess all of several broad categories of property, some undefined

52
5

Id at %19-20 (emphasis added).
CIT Commc'ns Fin. Corp. v. Level 3 Commc'ns, LLC, 2008 WL 2586694, at *2

(Del. Super. June 6, 2008).
54
Under Delaware law, "if a party was once in lawful possession of the plaintiffs
property, the plaintiff must first make a demand upon that party for return of the property
before bringing an action at law for conversion." Id However, this demand requirement is
not absolute, and "is excused ... when the alleged wrongful act is of such a nature as to
amount, in itself, to a denial of the rights of the real owner." Id. (internal quotation marks
omitted).
55
See, e.g., Mastellone v. Argo Oil Corp., 82 A.2d 379, 384 (Del. 1951)
(noting that "the purpose of the 'demand and refusal' rule, in those cases where it
applies, is simply to settle whether there has been a conversion or not"); see also Drug,
Inc. v. Hunt, 168 A. 87, 94 (Del. 1933) ("A demand and a refusal to deliver are usually
evidence of a conversion and when the original possession of the defendant is lawful
must in most cases be shown at the trial to establish that charge.").
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part or piece of which is held by the Defendants. Consequently, even
viewing these allegations in a light most favorable to the Plaintiffs,
they have failed to adequately state a claim for conversion.
Nevertheless, because the Plaintiffs' allegations-viewed most
favorably--demonstrate that Louis had access to the categories of
property noted in the Complaint, and may have had the opportunity, as
well as the motivation, to convert some items within the categories of
property identified, I dismiss Count I of the Plaintiffs' Complaint
without prejudice. If the Defendants are holding property belonging
to the Plaintiffs, the Plaintiffs may file an appropriate action at law and
seek recovery there.
F. PunitiveDamages and Injunctive Relief
Lastly, because Counts VIII and IX do not state independent
claims, but instead are requests for relief predicated on the allegations
pled in Counts I through VII, which are dismissed, Counts VIII and IX
do not survive. In any event, Count VIII, seeking punitive damages,
was inappropriately pled because this Court has only that jurisdiction
enjoyed by the English Court of Chancery in 1776, as supplemented by
the General Assembly, and neither source permits the Court to award
exemplary or punitive damages. As to why, the explanation provided
thirty-five years ago by then-Vice Chancellor Hartnett in Beals v.
Washington International,Inc. can hardly be improved upon, in regards
to legal scholarship or writing style; I will indulge myself only with
this brief quote: "Traditionally and historically the Court of Chancery
as the Equity Court is a court of conscience and will permit only what is
just and right with no element of vengeance and therefore will not
enforce penalties or forfeitures.""
IV. CONCLUSION
There are undoubtedly sound business reasons to include-as
there are to eschew-covenants not to compete in or in connection
with LLC agreements. Nonetheless, the parties failed to incorporate
such a covenant in the Amended LLC Agreement at issue here. For the
reasons above, the Plaintiffs' attempt to replicate resulting damages.
The Plaintiffs' Complaint is therefore dismissed without prejudice as to

56

Beals v. Washington Int'l,Inc., 386 A.2d 1156, 1159 (Del. Ch. 1978).
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Count I, and with prejudice as to the remaining Counts. The parties
should provide a form of order consistent with this Memorandum
Opinion.

BE&K ENGINEERING CO., LLC, N/K/A KBR ENGINEERING CO.,
LLC V. ROCKTENN CP, LLC AND ROCK-TENN SHARED
SERVICES, LLC
No. 8837-VCL
In the Courtof Chancery ofthe State of Delaware
January 15, 2014
Joseph R. Slights, III, Jason C. Jowers, Elizabeth A. Powers,
MORRIS JAMES LLP, Wilmington, Delaware; George A. Smith,
Jonathan R. Friedman, Michael C. Paupeck, WEINBERG,
WHEELER, HUDGINS,
GUNN
& DIAL, LLC, Atlanta,
Georgia;Attorneysfor PlaintiffBE&K EngineeringCompany,LLC.
John T. Dorsey, Martin S. Lessner, Mary F. Dugan, Emily V. Burton,
YOUNG CONAWAY STARGATT & TAYLOR, LLP, Wilmington,
Delaware; C. Walker Ingraham, Anna R. Palmer, Rebecca Woods, Sara
M. LeClerc, SEYFARTH SHAW LLP, Atlanta, Georgia; Attorneys for
Defendants RockTenn CP, LLC and Rock-Tenn Shared Services, LLC.
LASTER, Vice Chancellor
Plaintiff BE&K Engineering Company, LLC ("BE&K") and
defendant RockTenn CP, LLC ("RKT CP") are parties to an agreement
that governs the engineering work that BE&K provides on projects at
facilities owned by RKT CP. The agreement selects courts in
Wilmington, Delaware as the exclusive forum for any disputes. An
affiliate of BE&K and defendant Rock-Tenn Shared Services, LLC
("RKT SS") are parties to a second agreement that governs the
construction work that the affiliate and any members of its corporate
family provide to RKT SS and any members of its corporate family. The
second agreement contains a one-way forum selection provision that
allows RKT SS to sue anywhere but would require BE&K to sue in a
Georgia court. Through this action, BE&K seeks to determine which
contract governs its work on a large construction project so that the
parties can litigate their disputes in the appropriate court.
BE&K has moved for partial summary judgment declaring
that the Delaware agreement governs the engineering work it
provided on the project. BE&K also has moved for narrower
321
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declarations establishing that the Delaware agreement governs specific
work orders.
If successful, BE&K asks the court to convert a
previously issued preliminary anti-suit injunction into a permanent
anti-suit injunction.
The motion is granted and the permanent
injunction entered.
I. FACTUALBACKGROUND
The facts are drawn from the parties' submissions in connection
with the motion for summary judgment. All factual disputes are
resolved in favor of the non-movant defendants, who receive the
benefit of all reasonable inferences. This procedural principle does not
affect the result, which is dictated by judicial admissions and the plain
language of the operative agreements.
A. The StrategicProject
RKT CP is a Delaware limited liability company with its
principal place of business in Norcross, Georgia.
The company
manufactures paperboard and paper-based packaging at pulp and paper
mills located across the United States. RKT CP formerly was known
as Smurfit-Stone Container Corporation, and that entity's predecessor in
turn was Stone Container Corporation. Certain agreements in the
record were executed by RKT CP's predecessors. For simplicity, this
decision refers only to RKT CP.
In August 2010, RKT CP decided to upgrade a 70-year old pulp
and paper mill in Hodge, Louisiana (the "Hodge Mill") and convert it to a
linerboard-only operation. RKT CP termed the upgrade the "Strategic
Project." RKT CP contemplated that the Strategic Project would
proceed in phases, starting with design and engineering work and
proceeding later to construction.
B. The EngineeringAgreement
RKT CP hired BE&K to provide the engineering work and site
services for the Strategic Project. BE&K later became known as
KBR Engineering Company, LLC. Because BE&K appears in this
action under its earlier moniker, this decision refers only to BE&K.
Both RKT CP and BE&K are members of larger corporate
groups. RKT CP is a wholly owned subsidiary of non-party RockTenn Company, the ultimate parent of its corporate group. BE&K is
a wholly owned subsidiary of non-party KBR, Inc., the ultimate

