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ABSTRACT

This article examines the unanswered questions from the Supreme
Court's decision in Burwell v. Hobby Lobby Stores, Inc. In that case,
the litigants challenged regulations denying for-profit, closely held
corporations the Free Exercise protections enjoyed by religious nonprofit corporations. The Supreme Court decided the case on narrow
grounds, namely, the Religious Freedom Restoration Act. Because the
Supreme Court did not reach the underlying question of whether forprofit corporationshave Free Exercise rights, uncertainty remains as to
the scope of corporate Free Exercise protections. The creation of the
benefit corporation,a for-profit corporateform with governancefeatures
resembling those of non-profit entities, has left existing FirstAmendment
treatment of for-profit corporations at odds with the principles
underlying FirstAmendment treatment of non-profit entities. This article
presents a critique of the federal courts'failure to adapt to changes in
corporatelaw, in particular,the evolution of the benefit corporation.
Building on points raised by Judge Kent A. Jordan's dissent in a
lower court proceedings in Hobby Lobby (and acknowledged by Justice
Samuel Alito in his majority Supreme Court opinion), this articlefirst
provides an overview of the existing for-profit/non-profit divide in First
Amendment jurisprudence and then summarizes the revolutionary
changes that have occurred in state (and, in particular, Delaware)
corporate law relating to the formation and governance of corporate
entities. This article argues that these changes blur First Amendment
lines between for-profit and non-profit entities. This article also
examines the governancefeatures of benefit corporationsin light of First
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Amendment precedent and argues that the rationale underpinning the
provision of First Amendment protections to non-profit entities applies
with equal force to benefit corporations. This article further argues that
because benefit corporations are relatively new legal entities that are not
available in all states, courts should extend these First Amendment
protections to any for-profit corporation that is a de-facto benefit
corporation. Finally, this article provides an analysis of Justice Alito's
decision in Hobby Lobby and proactively proposes a response to those
who have called for an amendment to the Religious Freedom Restoration
Act as a way to overturn the decision in Hobby Lobby.
This article was originally written as the foundation for an Amicus
Curiae brieffiled by the author with the United States Supreme Court on
January 23, 2014, in support of the non-government parties in Hobby
Lobby. While Sections 1-IX of this article were drafted prior to oral
arguments at the Supreme Court, Section X was drafted after the
decision was published.
TABLE OF CONTENTS

82 1
I. INTRO DUCTION ...................................................................................
II. BACKGROUND OF THE CONESTOGA DECISION ................................. 823
III. DOES FREE EXERCISE COVER CORPORATIONS ORGANIZED FOR
R ELIGIOUS PURPOSES? ................................. . . . .. . . .. . . . .. . .. . .. . . . .. . . .. . .. . . .. . . .. . 825
IV . THE CONESTOGA DISSENT ..............................................................

831

V. THE NEW REALITY: B-CORPS BLUR THE TRADITIONAL LINES
BETWEEN FOR-PROFIT AND NON-PROFITS ........................................... 833

V I. ENTER THE B-CORP ......................................................................... 837
VII. WHAT MAKES A B-CORP UNIQUE? ............................................... 839
VIII. THE NEED FOR DE FACTO B-CORP JURISPRUDENCE ................... 847
IX . CON CLU SION ................................................................................... 850

X . E PILO GUE.......................................................................................... 85 1

2014

BLURRING LINES BEWEEN CHURCHES AND SECULAR CORPORATIONS

821

I. INTRODUCTION

The United States Supreme Court recently decided two cases,
Sebelius v. Hobby Lobby Stores, Inc.' and Conestoga Wood Specialties
Corp. v. Sebelius.2 Both cases presented similar questions with regard to
the applicability of the First Amendment's "Free Exercise Clause"3 to
corporations. In Hobby Lobby, the Tenth Circuit found that Free
Exercise rights existed for a corporation, without regard to its status as a
non-church, profit-seeking entity.' In Conestoga, however, the Third
Circuit agreed that a corporation could have Free Exercise rights, but
such rights did not apply if the corporation happened to be "secular" and
"for-profit,"5 defining characteristics which appear nowhere in the
Constitution and are contrary to recent First Amendment jurisprudence
and other precedent, including the seminal case of Citizens United v.
FederalElection Commission.'
Why would there be such a distinction relating to a right as
fundamental as the exercise of religion? According to the Conestoga
court, it all comes down to profit.' A legal entity that exists to produce
profits for those who organized it cannot exercise religion, but one that
exists without an interest in profits miraculously is vested with the right
to exercise religion In Hobby Lobby, the Tenth Circuit summarized
(and subsequently rejected) the government's position as being a blackand-white distinction between non-profit religious organizations, which
have Free Exercise rights, and for-profit secular organizations, which
have no such rights.9 The government made the same argument in

1723 F.3d 1114, 1134 (10th Cir. 2013), afid sub nom. Burwell v. Hobby Lobby Stores,
Inc., 134 S. Ct. 2751 (2014).

2724 F.3d 377, 381 (3d Cir. 2013), rev'd sub noma., Burwell v. Hobby Lobby Stores,
Inc., 1343 S. Ct. 2751 (2014).
U.S. CONST. amend. I ("Congress shall make no law respecting an establishment of
religion, 4or prohibiting the free exercise thereof . .
Hobby Lobby, 723 F.3d at 1134.
5
See Conestoga,724 F.3d at 381.
6See, e.g., Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 365 (2010) ("[T]he
Government may not suppress political speech on the basis of the speaker's corporate
identity.").
7
See Conestoga, 724 F.3d at 388.
8
See id. at 385 ("Our conclusion that a for-profit, secular corporation cannot assert a
claim under the Free Exercise Clause necessitates the conclusion that a for-profit, secular
corporation cannot engage in the exercise of religion.").
9
See Hobby Lobby, 723 F.3d at 1135.
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Conestoga, and in that case the Third Circuit adopted the government's
position.' °
Not only is the government's distinction arbitrary and without
logical or legal basis, it is also at odds with recent developments in
corporate law." The advent of the "Benefit Corporation" ("B-Corp") has
formally established a gray area between the "black" of the non-profit
religious organization and the "white" of the for-profit secular
organization with respect to First Amendment rights generally and Free
Indeed, a corporation organized as a BExercise rights specifically.
Corp can be religious and formed for purposes other than the sole pursuit
of profit.'3 Such a creature was apparently beyond the knowledge of the

Conestoga court."
Well, not the entire Conestoga court.'" Judge Kent A. Jordan, in
his meticulously argued dissent, touched upon the radical upheaval in the
law occasioned by the recent establishment of the B-Corp in many states,
pointing out that a B-Corp, like a religious non-profit corporation, is a
legal entity that exists for purposes other than the solitary pursuit of
profit.'6 In fact, B-Corps can be formed in furtherance of religious
purposes, much like a religious non-profit."
This paper elaborates on Judge Jordan's discussion of B-Corps in
his Conestoga dissent and further argues that not only should Free
Exercise rights apply to corporations that have a religious purpose, such
as B-Corps, but also that such rights should exist for what this author

' 0See Conestoga, 724 F.3d at 385.
"See William H. Clark, Jr. & Larry Vranka, Benefit Corporation White Paper:
The Need and Rationale for the Benefit Corporation 1 (2013), archived at
http://pcrma.cc/E7KG-25R6.
' 2See id. (describing how benefit corporations exist as hybrids between traditional forprofit corporations and traditional charitable enterprises); see also Korte v. Sebelius, 753 F.3d
654, 674 (7th Cir. 2013) ("The government accepts that some corporations-religious
religious-cxcrcise rights under both RFRA and the Free Exercise Clause.").
nonprofits-have
' 3See Courtney Emerson, Delaware's Public Benejit Corporations: Comparative
Analysis and Fiduciary Duties, 2, 4-5 (December I, 2013) (unpublished research, Widener
University School of Law), archived at http://pcrma.cc/S8N4-YWUV (explaining benefit
corporations may be formed to further artistic, charitable, cultural, economic, educational,
environmental, literary, medical, religious, scientific, or technological goals).
' See generally Conestoga, 724 F.3d 377 (failing to consider public benefit
corporations in the majority opinion).
'"Conestoga, 724 F.3d at 403-04 n.18 (Jordan, J., dissenting) (discussing the recent
of public benefit corporations).
development
161d.
17See Emerson, supra note 13, at 4 ("[Benefit corporations may exist to promote
positive] effects of an artistic, charitable, cultural, economic, educational, environmental,
literary, medical, religious, scientific or technological nature.").
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refers to as "de facto B-Corps." The broader issues of the Religious
Freedom Restoration Act ("RFRA"), the Establishment Clause, and other
First Amendment issues relating to corporations generally, are outside
the scope of this paper.S
II. BACKGROUND OF THE CONESTOGA DECISION

Conestoga, like Hobby Lobby, involves a challenge to the Patient
Protection and Affordable Care Act's requirement that employers provide
insurance that includes a broad array of reproductive health benefits.'9 At
issue in both cases is the requirement that employer-provided insurance 0
cover certain drugs that interfere with the natural life cycle of a fertilized
egg (the "ACA Contraceptive Mandate"). The employers in both Hobby
Lobby and Conestoga are closely-held corporations owned by individuals
with strong religious convictions, and those religious convictions guide
the operation of each business.2' Both employers believe that the ACA

"SSee generally Ronald J. Colombo, The Naked Private Square, 51 Hous. L. REV. I
(2013) (discussing the frec exercise of religion by corporations).
' 9Patient Protection and Affordable Care Act, Pub. L. No. II1-148, 124 Stat. 119
(2010). The rules propagated pursuant to the act require employers cover "all FDA approved
contraceptive methods, sterilization procedures, and patient education and counseling for all
women with reproductive capacity." Group Health Plans and Health Insurance Issuers
Relating to Coverage of Preventive Services Under the Patient Protection and Affordable Care
Act, 77 Fed. Reg. 8725-01, 8725 (citing U.S. DEP'T OF HEALTH AND HUMAN SERVS., HEALTH
RES. AND SERvs. ADMIN., Women's Preventive Services Guidelines, archived at
http://perma.cc/C2M5-8LU4).
20
See Conestoga, 724 F.3d at 381-82, 392; Hobby Lobby, 723 F.3d at 1124-25.
21
See Hobby Lobby, 723 F.3d at 1122 (citations omitted):
The Greens operate Hobby Lobby and Mardel through a management
trust (of which each Green is a trustee), and that trust is likewise governed by
religious principles. The trust exists "to honor God with all that has been
entrusted" to the Greens and to "use the Green family assets to create, support,
and leverage the efforts of Christian ministries." The trustees must sign "a
Trust Commitment," which among other things requires them to affirm the
Green family statement of faith and to "regularly seek to maintain a close
intimate walk with the Lord Jesus Christ by regularly investing time in His
Word and prayer."
See also Conestoga, 724 F.3d at 382 n.5 (citations omitted):
[O]n October 31, 2012, Conestoga's Board of Directors adopted "The Hahn
Family Statement on the Sanctity of Human Life," which provides, amongst
other things, that "The Hahn Family believes that human life begins at
conception (at the point where an egg and sperm unite) and that it is a sacred
gift from God and only God has the right to terminate human life. Therefore,
it is against our moral conviction to be involved in the termination of human
life through abortion, suicide, euthanasia, murder, or any other acts that
involve the taking of human life."
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Contraceptive Mandate required them to violate their religious beliefs by
providing insurance that enables the termination of a human life.2
The Third Circuit majority in Conestoga hewed to a strict
interpretation of the Free Exercise Clause, differentiating a religious,
non-profit corporation, which the majority believed would have Free
Exercise rights, from a secular, for-profit corporation, which the majority
said was never contemplated by the protections of the Free Exercise
Clause.23 The Conestoga majority explicitly disagreed with the Tenth
Circuit's theory in the Hobby Lobby decision, though it did not provide a
discussion of why it disagreed." Instead, the Conestoga court stated,
based on its understanding of the history and purpose of the First
Amendment, that Free Exercise rights are unique to individuals.25
In fact, the Conestoga court's conclusion was not so simple.26 The
Conestoga court initially stated that it "must consider the history of the
Free Exercise Clause and determine whether there is a similar history of
courts providing free exercise protection to corporations,"27 and in the
next sentence concluded that there was no such protection. 8 Then the
court contradicted its conclusion by finding that a corporation could
indeed have Free Exercise protections, but not if that corporation was
secular and for-profit.29 This is so, the court said, because a corporation
is not capable of exercising religion. Confusing things even more, the
Conestoga court admitted that churches, which are often corporations,
and "other religious entities," a term which was not defined, do have Free
Exercise rights.3
The Conestoga decision hinged on the idea that one type of
corporation can exercise religion while another cannot. 2 Creating a new
category of corporation out of thin air, or perhaps by repeating the phrase

22See Conestoga, 724 F.3d at 382; Hobby Lobby, 723 F.3d at 1124-25.
23See Conestoga, 724 F.3d at 383-88.
24

1d. at 384-85 n.7.
1d. at 385.
26
See id. at 383-88.
27Conestoga, 724 F.3d at 384 (comparing the instant case to the Supreme Court's
finding that corporations had free speech rights under the First Amendment in Citizens United
v. Fed. Election Comm'n, 558 U.S. 310 (2010)).
2

28ld.
29

1d. at

385-86.

'Old.at 385.

31Conestoga, 724 F.3d at 385.
32

See id. at 385 ("We will not draw the conclusion that, just because courts have
recognized the free exercise rights of churches and other religious entities, it necessarily
follows that for-profit, secular corporations can exercise religion.").
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"secular corporation" throughout the course of its opinion, the Conestoga
court re-wrote First Amendment jurisprudence by finding that there was
such a thing as a "secular" corporation, which only had partial First
Amendment rights.3
Presumably, a secular corporation is any
corporation that is not a church or religious entity. 4 Neither Hobby
Lobby Stores, Inc. ("Hobby Lobby Inc.") nor Conestoga Wood
Specialties Corporation ("Conestoga Corp.") was incorporated as a
church, but it is clear that they both operate according to the religious

principles of their respective owners. 5 So to call either corporation
"secular" is to ignore the common meaning of the word. 6
III. DOES FREE EXERCISE COVER CORPORATIONS
ORGANIZED FOR RELIGIOUS PURPOSES?

This creates a conundrum. Assuming, for purposes of this paper,
that a "secular, for-profit" corporation can indeed be denied Free
Exercise rights, but a "religious entity" is protected, how can the two be
distinguished?
Because the Conestoga court did not define "secular," one must
assume that it meant for the term to retain its common meaning. 7 The
Random House Webster's dictionary defines "secular" as "of or
pertaining to worldly things or to things not regarded as sacred;
temporal."38 To bolster its position that there is a legal distinction for
First Amendment purposes between "secular" and "religious"
corporations, the Conestoga majority cited a recently decided
Free Exercise case for the proposition that "the text of the First

33See Conestoga, 724 F.3d at 385 (admitting that there is ample prccedent for
finding

that religious organizations, including corporations, as opposed to individuals, have Free
Exercise rights, but concluding that, in those cases, the party being granted such rights was not
a "secular, for-profit" corporation).
34
Cf. id. (suggesting a contrast between "for-profit, secular" corporations and
"churches and other religious entities").
35See id. at 381-82 (explaining the Mennonite beliefs held by Conestoga Corp.'s
owners that created the issue at hand); Our Company, HOBBY LOBBY, (Sept. 13, 2014)
(declaring Hobby Lobby, Inc. operates according to "biblical principles"), archived at
http://perma.cc/63G2-PFUL.
36
Compare Conestoga, 724 F.3d at 381-82 (discussing the religious principles guiding
the corporation), and HOBBY LOBBY, supra note 35 (emphasizing religious tendencies within
the corporation), with Secular Definition, RANDOM HOUSE WEBSTER'S COLLEGE DICTIONARY

1189 (2000).
37
See BP Am. Prod. Co. v. Burton, 549 U.S. 84, 91 (2006) ("Unless otherwise defined,
statutory3 terms
are generally interpreted in accordance with their ordinary meaning.").
8
Secular Definition, supra note 36.
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Amendment . . . gives special solicitude to the rights of religious
organizations."39 The Hosanna-TaborEvangelical Lutheran Church &

Sch. v. EEOC case, curiously, was one in which the enforcement of a
federal law (in this case, the Americans with Disabilities Act) against a
religious employer was found to have violated the "ministerial
exception" doctrine of the Free Exercise Clause."0
Had the Conestoga majority examined the history of the
ministerial exception, it would have discovered that the line between a
"religious" corporation and "secular" corporation is quite blurred,4' and
Hobby Lobby Inc. and Conestoga Corp., as religious organizations,
should be presumed to have Free Exercise rights.
In Hollins v. Methodist Healthcare, hc., the Sixth Circuit found a
hospital was a "religious organization" that was covered by the Free
Exercise Clause.42 Specifically, the Hollins court explained that under
Free Exercise jurisprudence, the term "religious organization" has a very
broad meaning. 3 The focus should be on the religious mission of the
Unlike
entity, not whether the entity is for-profit or non-profit.

39See Conestoga, 724 F.3d at 385-86 (quoting Hosanna-Tabor Evangelical Lutheran
Sch. v. EEOC, 132 S. Ct. 694, 706 (2012)).
Church &
40
See Hosana-Tabor, 132 S. Ct. at 701, 709 (cxplaining that the "ministerial
exception" generally provides that anti-discrimination laws are unconstitutional restrictions on
religious organizations' Free Exercise rights). See generally Christopher C. Lund, In Dejense
of the Ministerial Exception, 90 N.C. L. REV. I (2011) (defending the ministerial exception
against its
4 critics).
'See, e.g., Hollins v. Methodist Healthcare, Inc., 474 F.3d 223, 225-26 (6th Cir. 2007)
(illustrating the ambiguity regarding what constitutes a religious institution), rev'd on other
grounds,42Hosanna-Tabor, 132 S. Ct. at 709 n.4.
See id. at 226.
43The Hollins court provided the following explanation of "religious organization"
under the Free Exercise clause:
In order for the ministerial exception to bar an employment discrimination
claim, the employer must be a religious institution .. . . But, in order to
invoke the exception, an employer need not be a traditional religious
organization such as a church, diocese, or synagogue, or an entity operated
by a traditional religious organization. Examining cases decided in all of the
circuit courts, the Fourth Circuit found that the exception has been applied to
claims against religiously affiliated schools, corporations, and hospitals by
courts ruling that they come within the meaning of a "religious institution."
Its investigation led the Fourth Circuit to conclude that a religiously affiliated
entity is considered "a 'religious institution' for purposes of the ministerial
exception whenever that entity's mission is marked by clear or obvious
religious characteristics."
Id. at 225-26 (emphasis added) (citations omitted).
Wh"v For-Projit, Secular
4See Zachary J. Phillipps, Note, Non-Prophets:
Corporations Cannot Exercise Religion Within the Meaning of the First Amendment, 46
CONN. L. REV. ONLINE 39, 63 (2014).
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churches, which are non-profit entities, there are many hospitals, nursing
homes, and similar institutions, which are operated for-profit. 4 So, under
this rationale, a for-profit hospital that focused on serving the needs of
Christians would just as surely be a "religious organization" as would a
traditional church. 46 The Fourth47 and Eighth" Circuits also adhere to this
definition.
Though the foregoing cases focused on the ministerial exception to
anti-discrimination laws, the exception is based on the general guarantee
of religious freedom in the First Amendment.4 9 The Hollins court
explained:
The ministerial exception, a doctrine rooted in the
First Amendment's guarantees of religious freedom,
precludes subject matter jurisdiction over claims involving
the employment relationship between a religious institution
and its ministerial employees, based on the institution's
constitutional right to be free from judicial interference in
the selection of those employees."0
The Supreme Court, in Hosanna-Tabor,traced the ministerial exception
to a Fifth Circuit case that found the ministerial exception was based on
the Free Exercise Clause."
So while the Conestoga majority could not find case law to
support the assertion that "for-profit, secular" corporations can exercise
religion, there is more than adequate support for the fact that courts have
frequently found employers similarly situated to Hobby Lobby Inc. and
Conestoga Corp.-in the sense that they are not churches-to be

45See Martha Minow, Lccture, Partners,Not Rivals?: Redrawing the Lines
Between
Public and Private, Non-Profit and Profit, and Secular and Religious, 80 B.U. L. REV. 1061,

1069 (2000).
46

See Hollins, 474 F.3d at 225.

47See Shalichsabou v. Hcbrew Home of Greater Wash., Inc., 363 F.3d 299, 310 (4th

Cir. 2004) (finding a predominantly Jewish nursing home to be a "religious employer" subject
to the ministerial
exception).
4
8See Scharon v. St. Luke's Episcopal Presbyterian Hosps., 929 F.2d 360, 362 (8th Cir.
1991) (finding
a hospital to be a religious institution for purposes of the ministerial exception).
49
Hollins, 474 F.3d at 225.
5
01d.
51See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694,
710 (2012) (citing McClure v. Salvation Army, 460 F.2d 553, 558, 560-61 (5th Cir. 1972));
Note, The Ministerial Exception to Title VII: The CaseJara Deferential PrimaryDuties Test,
121 HARV. L. REV. 1776, 1780-83 (2008) (exploring the Free Exercise Clause roots of the
ministerial exception).
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religious organizations with Free Exercise rights. 2 None of these cases
made the for-profit or non-profit status of the religious organization a
determinative factor in assessing the organization's Free Exercise rights. 3
The rationale for non-profits having historically received Free
Exercise protection is best summarized by Justice William Brennan's
concurrence in Corporation of Presiding Bishop v. Amos, a Supreme
Court case deciding whether religious employers could choose
employees based on the religion of the employee."' The Supreme Court
believed that it was not the place of the courts to determine the sincerity

52See, e.g., Shaliehsabou, 363 F.3d at 310 (predominantly Jewish nursing home);
Scharon, 929 F.2d at 362 (church-affiliated hospital); Natal v. Christian & Missionary
Alliance,53878 F.2d 1575, 1576, 1578 (1 st Cir. 1989) (a non-profit religious corporation).
See Shaliehsabou, 363 F.3d at 310; Scharon, 929 F.2d at 362; Natal, 878 F.2d at
1578. This paper's focus is on the points made in Judge Jordan's dissent with regard to BCorps. See generally Colombo, supra 18, at I.
54483 U.S. 327, 330-31 (1987). Justice Brennan explained the blanket Establishment
clause protection for non-profits as follows:
The risk of chilling religious organizations is most likely to arise with
respect to nonprofit activities. The fact that an operation is not organized as a
profit-making commercial enterprise makes colorable a claim that it is not
purely secular in orientation. In contrast to a for-profit corporation, a nonprofit organization must utilize its earnings to finance the continued provision
of the goods or services it furnishes, and may not distribute any surplus to the
owners. This makes plausible a church's contention that an entity is not
operated simply in order to generate revenues for the church, but that the
activities themselves are infused with a religious purpose. Furthermore,
unlike for-profit corporations, nonprofits historically have been organized
specifically to provide certain community services, not simply to engage in
commerce. Churches often regard the provision of such services as a means
offulilling religious duty and of providing an example of the way of life a
church seeks to foster.
Nonprofit activities therefore are most likely to present cases in which
characterization of the activity as religious or secular will be a close question.
If there is a danger that a religious organization will be deterred from
classifying as religious those activities it actually regards as religious, it is
likely to be in this domain. This substantial potential for chilling religious
activity makes inappropriate a case-by-case determination of the character of
a nonprofit organization, and justifies a categorical exemption for nonprofit
activities. Such an exemption demarcates a sphere of deference with respect
to those activities most likely to be religious. It permits infringement on
employee free exercise rights in those instances in which discrimination is
most likely to reflect a religious community's self-definition. While not every
nonprofit activity may be operated for religious purposes, the likelihood that
many are makes a categorical rule a suitable means to avoid chilling the
exercise of religion.
Id. at 344-45 (Brennan, J., concurring) (emphasis added) (citations omitted).
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of corporate religious belief." Consequently, the First Amendment's
religion clause protections for non-profits has historically been a matter
of expediency and deference to entities providing community service "as
a means of fulfilling religious duties."56 There is nothing inherently
unique about the non-profit entity for these purposes. 7
Moreover, there is nothing that excludes corporate Free Exercise
rights from these protections. 8 As Justice Brennan noted in Amos, "[als
a result, determining whether an activity is religious or secular requires a
searching case-by-case analysis. . . . Furthermore, this prospect of
government intrusion raises concern that a religious organization may be
chilled in its free exercise activity."" As the dissent in Conestoga points
out, more than one of the concurring justices in Amos acknowledged that
it is "conceivable that some for-profit activities could have a religious
character" that would give rise to First Amendment religion clause
protections."
Since Amos (and its presumption that non-profits were religious
actors for First Amendment purposes) was decided before the creation of
the B-Corp, it is likely that the Amos court would have provided the same
blanket presumption to B-Corps organized for religious purposes.'
In
fact, while the Conestoga majority opinion does not mention Amos, the
Conestoga dissent points out that during oral arguments, the government
argued Amos signaled a Supreme Court doctrine of providing religion
clause protections only to non-profits.62 It is likely that the Conestoga

55See id. at 339 (discussing the interest in avoiding an "intrusive inquiry" into a
company's religious views).
56Id. at 344 (Brennan, J., concurring).
57
See Phillipps, supra note 44, at 63 (reiterating it is the mission of an entity-not the
profit status-that is considered when determining whether an entity is a religious institution).
58
See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1135 (10th Cir. 2013)
(explaining there is no reason to deny corporations Free Exercise rights), affd sub nom.
Burwell 59v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014).
Amos, 483 U.S. at 343 (Brennan, J., concurring).
6°See Conestoga Wood Specialties Corp. v. U.S. Dep't of Health and Human Servs.,
724 F.3d 377, 399 (3d Cir. 2013) (Jordan, J., dissenting) (quoting Amos, 483 U.S. at 345 n.6
(Brennan, J., concurring)), rev'd sub nom. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct.

2751 (2014).

61Amos, 483 U.S. at 345-46 (Brennan, J., concurring):

Concern for the autonomy of religious organizations demands that we avoid
the entanglement and the chill on religious expression that a case-by-case
determination would produce. We cannot escape the fact that these aims arc
in tension. Because of the nature of nonprofit activities, I believe that a
categorical exemption for such enterprises appropriately balances these
competing concerns.
62Conestoga,724 F.3d at 405-06 n.19 (Jordan, J., dissenting):
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majority, like the government, misunderstood Amos in the same way.63
Amos actually stands for the proposition that non-profits, due to the
likelihood that they are organized for primarily religious purposes,
are presumed to be capable of exercising religion and thus subject to
Free Exercise protections, while for-profit corporations would have to
be examined on a case-by-case basis, since they operate primarily
for profit.'
It would be impractical for courts to engage in a case-by-case
determination of the character of a corporation to determine if it is
"religious," as that would thrust courts into a role outside of their
traditional milieu." However, it would be impermissible for courts to
adopt a doctrine that results in the categorical denial of Free Exercise
rights simply because a corporation is not a non-profit. 6 This would be
especially true if a for-profit corporation were formed to pursue religious
purposes and, by law, had a duty to pursue those religious purposes at
the cost of profits. 7 Since Amos, a new type of corporation has
emerged-one that is not a non-profit but is duty-bound to operate for
purposes, including religious purposes, other than mere profit."

During oral argument, counsel for the governmcnt relied on that
characterization of Amos to imply for the first time that granting any free
exercise rights to a for-profit corporation would inevitably trigger
Establishment Clause problems .... Amos did not turn on a for-profit versus
non-profit distinction, and, in fact, the Court left open any question regarding
the Establishment Clause impact of granting a religious exemption to a forprofit corporation.
63See id. at 384-85 (discussing the fact that for-profit corporations have not enjoyed
free exercise rights); supra note 62 and accompanying text.
64
See Amos, 483 U.S. at 345 n.6:
It is also conceivable that some for-profit activities could have a religious
character, so that religious discrimination with respect to these activities
would be justified in some cases. The cases before us, however, involve a
nonprofit organization; I believe that a categorical exemption authorizing
discrimination is particularly appropriate for such entities, because claims that
they possess a religious dimension will be especially colorable.
65See Michael A. Helfand, Litigating Religion, 93 B.U. L. REV. 493, 494 (2013)
(discussing the "religious question" doctrine as an example of courts refusing to be drawn into
matters relating to religious practice).
66See Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2772-73 (2014)
(discussing
67 cases permitting for-profit corporation to exercise religion).
See id. at 2771 (discussing benefit corporations).
68
See id. at 2771-72.
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IV. THE CONESTOGA DISSENT

Though the Conestoga majority ignored the long history of
religious organizations of all types being afforded Free Exercise rights,
Judge Jordan's dissent artfully and thoroughly explained the deficiencies
in the court's opinion. 9 In particular, and most importantly, Judge Jordan
debunked the idea that only non-profit corporations possessed Free
Exercise rights.7"
Getting to the heart of the flaws in the majority's opinion, Judge
Jordan concisely exposed the illogicality of agreeing that individuals
have Free Exercise rights while denying them those rights when they act
in association with one another for some purposes but not for others. 7'

69

Conestoga Wood Specialties Corp. v. U.S. Dcp't of Health and Human Scrvs., 724
F.3d 377, 398-99 (3d Cir. 2013).
70Id. at 399 (Jordan, J., dissenting) ("[T]here may not be directly supporting
case law
[for the proposition that for-profit corporations enjoy Free Exercise rights], but the conclusory
assertion that a corporation has no constitutional right to free exercise of religion is also
unsupported by any cited authority." (citations omitted)).
7 Id. at 403-04 (Jordan, J., dissenting) (citations omitted):
And what is the rationale for this "I can't see you" analysis? It is that
for-profit corporations like Conestoga were "created to make money." It is the
profit-making character of the corporation, not the corporate form itself, that
the Majority treats as decisively disqualifying Conestoga from seeking the
protections of the First Amendment or RFRA ....
That argument treats the
line between profit-motivated and non-profit entities as much brighter than it
actually is, since for-profit corporations pursue non-profit goals on a regular
basis. More important for present purposes, however, the kind of distinction
the majority draws between for-profit corporations and non-profit
corporations has been considered and expressly rejected in other First
Amendment cases.
In Citizens United v. Federal Election Commission, for example, the
Supreme Court said, "[bly suppressing the speech of manifold corporations,
both for-profit and nonprofit, the Government prevents their voices and
viewpoints from reaching the public and advising voters on which persons or
entities are hostile to their interests." . . . Because the First Amendment
protects speech and religious activity generally, an entity's profit-seeking
motive is not sufficient to defeat its speech or free exercise claims.
See also EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610 (9th Cir.1988)
(Noonan, J., dissenting) (citations omitted):
The First Amendment, guaranteeing the free exercise of religion to every
person within the nation, is a guarantee that [for-profit corporations may]
rightly invoke[ 1. Nothing in the broad sweep of the amendment puts
corporations outside its scope. Repeatedly and successfully, corporations
have appealed to the protection the Religious Clauses afford or authorize. Just
as a corporation enjoys the right of free speech guaranteed by the First
Amendment, so a corporation enjoys the right guaranteed by the First
Amendment to exercise religion.
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Notwithstanding such a broad declaration of rights for corporations,
Judge Jordan acknowledged that corporations do not enjoy the same
scope of constitutional rights as individuals." In determining whether a
corporation has Free Exercise rights, Judge Jordan cast aside the
majority's illogical for-profit/non-profit test and instead focused on the
substantive quality that gives rise to Free Exercise rights for
corporations: "[T]he operative question under the First Amendment is
what is being done-whether there is an infringement on speech or the
exercise of religion-not on who is speaking or exercising religion."73
While Judge Jordan's reasoning is backed by both logic and law,
there is a facial internal contradiction between his initial concession that
corporations do not have the same constitutional rights as individuals and
his subsequent dismissal of the importance of the identity of the person
or entity claiming the right.74 If it is true that a corporation's
constitutional rights are limited,75 then there must be some way to
determine whether, for purposes of the Free Exercise Clause, the
corporation's acts are religious in nature. In other words, if a large
corporation seeks Free Exercise protection in deciding not to provide a
benefit that it claims conflicts with its religious ideals, how can it be
determined whether that corporation is truly exercising religion or simply
looking for a pretext to eliminate an expense? To answer this question,
the Conestoga majority inverted the presumption from the Amos
The First Amendment does not say that only one kind of corporation
enjoys this right. The First Amendment does not say that only religious
corporations or only not-for-profit corporations are protected. The First
Amendment does not authorize Congress to pick and choose the persons or
the entities or the organizational forms that are free to exercise their religion.
All persons-and under our Constitution all corporations are persons-are
free. A statute cannot subtract from their freedom.
72Conestoga, 724 F.3d at 400 (Jordan, J., dissenting) (citations omitted):
I am not suggesting that corporations enjoy all of the same
constitutionally grounded rights as individuals do. They do not, as the
Supreme Court noted in First National Bank of Boston v. Bellotti, saying,
"[c]crtain purely personal guarantees ... are unavailable to corporations and
other organizations because the historic function of the particular guarantee
has been limited to the protection of individuals." . . . The question in a case
like this thus becomes "[wihether or not a particular guarantee is 'purely
personal."' ... And that, in turn, "depends on the nature, history, and purpose
of the particular constitutional provision."
73
1d. at 403.
14See id. ("[T]he right to object on religious grounds to funding
someone else's
reproductive choices is no less legitimate because the objector is a corporation rather than an
individual.").
75
1d. at 383 (describing how corporations do not enjoy some "purely personal"
constitutional rights).
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concurrence.76 That is, the Conestoga court reasoned that if a non-profit
is presumed to be a religious organization for First Amendment religion
clause purposes, then a for-profit should be presumed to be a nonreligious organization." This logical flaw is likely the unstated source of
the Conestoga majority's non-profit/for-profit distinction, and it forces
the government into a position of presumptively chilling religious
exercise." Judge Jordan hinted at the solution to this conundrum in a
footnote, in which he briefly discussed the creation of B-Corps and the
new dimension they add to the corporate purpose inquiry. 9
V. THE NEW REALITY: B-CORPS BLUR THE TRADITIONAL
LINES BETWEEN FOR-PROFIT AND NON-PROFITS

Though Judge Jordan's reference to B-Corps was only a footnote
to his argument against the majority's baseless for-profit/non-profit
distinction," the reference highlighted a critical problem with the
majority's outdated and rigid view of corporations.8 Until recently, it
was true that there was a rather stark difference between a corporation
formed as a non-profit and one formed as a for-profit.82 The primary
difference was the permitted activities of the traditional for-profit

76See Corp. of Presiding Bishop of Church of Jesus Christ of Latter-day
Saints v.
Amos, 483 U.S. 327, 345-46 (1987) (Brennan, J., concurring) ("Because of the nature of nonprofit activities, I believe that a categorical exemption for such enterprises appropriately
balances these competing concerns.").
77Conestoga, 724 F.3d at 386, 388 (noting non-profit churches enjoy free exercise
rights, but concluding for-profit secular corporations do not).

78 Cf. Scott W. Gaylord, For-Profit Corporations, Free Exercise, and the HHS

Mandate, 91 WASH. U. L. REV. 589, 594 (2014) (contending that under the existing legal
paradigm, the distinction between for-profits and non-profits is false, and corporations are not
precluded from having free exercise rights by virtue of being for-profit).
79See Conestoga, 724 F.3d at 403 n.18 (Jordan, J., dissenting) ("[R]ecent
developments in corporate law regarding 'Benefit' or 'B' corporations significantly undermine
the narrow view that all for-profit corporations are concerned with profit maximization
alone.").
8°Judge Jordan pointed out that many corporations spend significant corporate time
and resources pursuing non-profit goals that benefit myriad constituencies, just like religious
organizations do. See id. at 403-04 n. 18. In illustrating this point, Judge Jordan referred to the
new hybrid profit/benefit corporate entity permitted to be formed by a number of states, the BCorp. See
8 id.
'5ee, e.g., Alicia E. Plerhoplcs, Can an Old Dog Learn New Tricks? Applying
Traditional Corporate Law Principles to New Social Enterprise Legislation, 13
TRANSACTIONS: TENN. J. Bus. L. 221, 223 (2012) (explaining how today for-profit entities

can by guided
by both the profit motive and social goals when making business decisions).
82
See id. At this point, I will use the phrase "traditional for-profit corporation" in
reference to for-profit corporations that are not B-Corps.
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corporation. 3 A traditional for-profit corporation ultimately had to be
operated to enhance shareholder value. 4 Enhancing shareholder value
does not necessarily mean increasing the short term profitability of
the traditional for-profit corporation." The debate surrounding whether
profit maximization is truly the duty of a traditional for-profit
corporation's board of directors has been thoroughly described in
numerous cases and articles and is thus outside the scope of this paper."
This paper is based on the conclusion that while mid and long term profit
maximization may not always be the desire of a traditional for-profit
corporation's shareholders, as a matter of law that is the default standard
where a traditional for-profit corporation's shareholder base is diverse. "7
In closely-held traditional for-profit corporations, such as Hobby
Lobby Inc. or Conestoga Corp., the shareholders often choose some goal
other than profit maximization and thus voluntarily act against their own
financial interests since they have foregone profit maximization. " If,
however, the shareholders were subsequently to disagree on the desired
goal of the corporation, with one group seeking profit maximization and

83

See Leo. E. Strine, Jr., Our Continuing Struggle with the Idea that For-Profit
Corporations Seek Profit, 47 WAKE FOREST L. REV. 135, 135-36 (2012) (describing the
motive of4 for-profit corporations-profit).
1 See id. at 155.
In this essay, then-Chancellor, now Chief Justice Strine of the
Delaware Supreme Court, arguably the preeminent authority on corporate law in the United
States, outlines the duties of the board of directors of a for-profit corporation in a modern
context. Id. Chief Justice Strine concludes, "I do not mean to imply that the corporate law
requires directors to maximize short-term profits for stockholders. Rather, I simply indicate
that the corporate law requires directors, as a matter of their duty of loyalty, to pursue a good
faith strategy
to maximize profits for the stockholders." Id.
85
See id.
86See, e.g.,
Bernard S. Sharfman, Shareholder Wealth Maximization and Its
Implementation Under Corporate Law, 66 FLA. L. REV. 389, 391 (2014) (discussing
shareholder
wealth maximization).
87
Id. ("Shareholder wealth maximization is a norm of corporate governance."). To the
extent all shareholders support a traditional for-profit corporation's board of directors' focus on
activities that are not for profit-maximizing purposes, since there is no one challenging the
deviation from profit maximization, there would be no judicial intervention. However, when
the shareholder base does not unanimously support such a focus, even a minority shareholder
base can successfully challenge the board's actions, as was the case in the eBay Domestic
Holdings,
88 Inc. v. Newmark case. See infra notes 94-97 and accompanying text.
The Hahn family, Conestoga Corp.'s sole shareholder, "believe that they are required
to run their business 'in accordance with their religious beliefs and moral principles."' Burwell
v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2764 (2014). The Green family, majority
shareholder of Hobby Lobby Inc., "has signed a pledge to run the businesses in accordance
with the family's religious beliefs and to use the family assets to support Christian ministries."
Id. at 2766.
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the other seeking another goal, the presumption of most courts would be
in favor of profit maximization."
Consequently, unlike a non-profit corporation, if a traditional forprofit corporation sought to do something along the lines of promoting
religion, it would have to do so as a secondary goal."° To the extent the
promotion of religion were to negatively and materially deviate from the
interests of the shareholders, the shareholders would have a number of
claims against that traditional for-profit corporation's board of directors.9
The co-founder of B Lab,92 Jay Coen Gilbert, explained the limitations of
the status quo as:
Currently, individuals and groups seeking to establish
organizations with a public mission can either organize
themselves as not-for-profit corporations, or use a traditional
for-profit corporate form. In the case of non-profits, there
are numerous restrictions on the nature of their activities,
and non-profits are thus extremely limited in their ability to
attract capital to allow them to achieve their mission at
scale. In the case of traditional for profit corporations, such
businesses are generally required under the current statutory
and case law to be conducted for the benefit of the
shareholders to whom the directors owe a fiduciary duty to
maximize shareholder value, thus limiting their ability to
consider the interests of their employees, communities, or
the environment. 3

89See Sharfman, supra note 86, at 391 ("Given this majority view, it should come as
no surprise that many practitioners and scholars also consider shareholder wealth
maximization to be the objective of corporate law .... ").
90See Strine, supra note 83, at 154-55 (explaining that although entrepreneurs
may

have unique social or religious values which they want to promote, when an investor entrusts
money to the company in order to maximize profits, it is not legitimate to further the
entrepreneur's personal goals if to do so interferes with profit maximization).
91See generally William M. Lafferty, Lisa A. Schmidt & Donald J. Wolfe, Jr.,
A Brief
Introduction to the Fiduciary Duties of Directors Under Delaware Law, 116 PENN. ST. L.
REV. 837, 845 (2012) (discussing directors' fiduciary duties to shareholders and the
corporation).
92 B Lab is a non-profit organization that supports "using the power of business to
solved social and environmental problems." The Non-Profit Behind B Corps,
BCORPORATION.NET, archived at http://perma.cc/LB3L-ZYT5.
93Kyle Westaway & Dirk Sampselle, The Benefit Corporation: An Economic Analysis
with Recommendations to Courts, Boards, and Legislatures, 62 EMORY L.J. 999, 1012 (2013)
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The best example of the potential conflicts inherent in the nonprofit/traditional for-profit regime is a recent Delaware case, eBay
Domestic Holdings, Inc. v. Newmark.94 In eBay, the Delaware Court of
Chancery had to determine whether Craigslist, a traditional for-profit
corporation, that operated with a focus on providing community services
rather than profit, could take corporate actions that elevated the
preservation of a "culture" (i.e., providing free services to various
communities) over providing a return on investment to all shareholders.95
In deciding that the majority shareholders of Craigslist had breached
their fiduciary duties to the minority shareholder, Chancellor Chandler
cogently set forth the distinction between a traditional for-profit
corporation and a non-profit corporation:
[The majority stockholders] did prove that they
personally believe craigslist should not be about the
business of stockholder wealth maximization, now or in the
future. As an abstract matter, there is nothing inappropriate
about an organization seeking to aid local, national, and
global communities by providing a website for online
classifieds that is largely devoid of monetized elements.
Indeed, I personally appreciate and admire [the majority
stockholders'] desire to be of service to communities. The
corporate form in which craigslist operates, however, is not
an appropriate vehicle for purely philanthropic ends, at least
not when there are other stockholders interested in realizing
a return on their investment. [The majority stockholders]
opted to form craigslist, Inc. as a for-profit Delaware
corporation and voluntarily accepted millions of dollars...
as part of a transaction whereby [the capital's source]
became a stockholder. Having chosen a for-profit corporate
form, the [] directors are bound by the fiduciary duties and
standards that accompany that form. Those standards
include acting to promote the value of the corporation for
the benefit of its stockholders. The "Inc." after the company
name has to mean at least that. Thus, I cannot accept as

(quoting Jay Coen Gilbert, Remarks on White/Leach Benefit Corporation Bill upon
Introduction to the Pennsylvania State Senate I (Feb. 7, 2011)).
9416 A.3d I, I (Del. Ch. 2010).
951d. at 8. In its complaint, eBay asserted that the majority shareholders had breached
their fiduciary duties by causing Craigslist to take action beyond the scope of what was
permitted by the stock purchase agreement and the shareholders' agreement. id. at 26.
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valid . . . a corporate policy that specifically, clearly, and

admittedly seeks not to maximize the economic value of a
for-profit Delaware corporation for the benefit of its
stockholders-no matter whether those stockholders are
individuals of modest means or a corporate titan of online
commerce. If [the majority stockholders] were the only
stockholders affected by their decisions, then there would be
no one to object. [The minority stockholder], however,
holds a significant stake, and [the majority stockholders']
actions affect others besides themselves ....

...Directors of a for-profit Delaware corporation cannot
deploy a [ plan to defend a business strategy that openly
eschews stockholder wealth maximization-at least not
consistently with the directors' fiduciary duties under
Delaware law.96
In sum, a traditional for-profit corporation is ultimately obligated to act
in a profit-seeking manner so long as at least some shareholders desire
profits.97
VI. ENTER THE B-CORP

The B-Corp first came into existence in the United States in late
2010 when the State of Maryland used the Model B-Corp Code,98
produced in connection with the non-profit B Lab," to create a new,
hybrid entity that could pursue social benefits, much like a non-profit

96Id. at 34-35
97Though the

(emphasis added).
example used here is from only one state, to the extent other states
deviate from the Delaware position, the deviations are immaterial because Delaware is widely
seen as the authoritative jurisdiction with regard to corporate law principles. See Jill E. Fisch,
Leave It to Delaware: Why Congress Should Stay out of Corporate Governance, 37 DEL. J.
CORP. L. 731, 735 (2013) (discussing Delaware's "leadership role" in corporate law).
98
MODEL BENEFIT CORP. LEGIS. (Bill Clark, Proposed Draft 2014), archived at

http://pcrma.cc/AN7N-MU4D.
99
See John Tozzi, Maryland Passes 'Benefit Corp.' Law for Social Entrepreneurs,
Bus. WK. (April 13, 2010), archived at http://perma.cc/8MYV-QHZ8; The Non-Profit Behind
B Corps, supra note 92.
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corporation, while still working to provide profits to its shareholders.' 0
As of the date of this paper, twenty-six states and the District of
Columbia have enacted B-Corp legislation using either the Model BCorp Code or some form thereof, and eighteen additional states and
Puerto Rico are working on B-Corp legislation.'
In the context of Free Exercise jurisprudence and the forprofit/non-profit dichotomy created by the Conestoga majority, the key
difference between a B-Corp and a closely held traditional for-profit
corporation is that the shareholders of a B-Corp can take action to
compel the corporation to engage in the social benefit goals it was
founded to achieve (even if such activities are at the expense of profits),
while a traditional for-profit corporation's shareholders can only compel
the corporation to maximize profits. 2 This distinction upends the
Conestoga majority's for-profit/non-profit, secular/religious Free
Exercise doctrine.' 3 The B-Corp fills the structural gap between the nonprofit described by Justice Brennan in Amos,"u and the for-profits, like
Conestoga Corp. and Hobby Lobby, Inc.' 5 As such, the B-Corp, like
non-profits, should benefit from the same presumption of exercise of

"°°See Katherine R. Lofft et al., Are Hybrids Really More Efficient?, Bus. L. TODtY,
Sept. 2012, at I (proposing the hybrid model may satisfy the need for corporations to
differentiate themselves from competition by by "doing good while generating a profit").
0
'See State by State Legislative Status, BENEFITCORP.NET, archived at
http://pcrma.ec/9FLW-JV8M (last visited Nov. 8, 2014). The following states have enacted
statutes: Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Hawaii,
Illinois, Louisiana, Maryland, Massachusetts, Minnesota, Nebraska, Nevada, New Hampshire,
New Jersey, New York, Oregon, Pennsylvania, Rhode Island, South Carolina, Utah, Vermont,
Virginia, West Virginia, and the District of Columbia.
"' 2See Sharfman supra note 86, at 398 ("[S]hareholdcrs can effectively enforce these
legal obligations by filing direct and derivative lawsuits."). According to the model
legislation, however, suit may only be commenced:
(1) directly by the benefit corporation; or (2) derivatively by: (i) a person or
group of persons that owned beneficially or of record at least 2% of the total
number of shares of a class or series outstanding at the time of the act or
omission complained of; (ii) a director; (iii) a person or group of persons that
owned beneficially or of record 5% or more of the outstanding equity interests
in an entity of which the benefit corporation is a subsidiary at the time of the
act or omission complained of; (iv) or other persons as specified in the articles
of incorporation or bylaws of the benefit corporation.
MODEL BENEFIT
CORP. LEGIS. § 305(c).
'03See supra notes 5-8 and accompanying text.
04See supra note 54 and accompanying
text.
'05See supra notes 3-6 and accompanying text.
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religion so long as its corporate purpose is stated to be for religious
benefit. 06
VII. WHAT MAKES A B-CORP UNIQUE?

As an initial matter, it is important to understand that in almost all
cases, corporations are formed under and governed by state, not federal,
law.' 7 The history and operations of each state's corporation law is well
beyond the scope of this paper and for the most part irrelevant to the
purpose of this paper.' 8 In certain fundamental ways, B-Corps and
traditional corporations (both for-profit and non-profit) share a common
core in that they are all creatures of state corporation codes."'9 What is
important for this paper, however, is how a B-Corp substantively differs
from a traditional for-profit corporation in ways that matter for Free
Exercise purposes. While a B-Corp is technically a for-profit
corporation, it differs from a traditional for-profit corporation in many
ways." ' Most germane to the purpose of this paper is the primacy of
social benefit over profit and the third party influence over a B-Corp's

Robert T. Esposito & Shawn Pelsingcr, The Supreme Court's First Brush with
Social Enterprise: A Look at How Hobby Lobby Affects Emerging Corporate Forms,
STANFORD SOC. INNOVATION REV. (July 21, 2014), archived at http://perma.cc/EZ2C-3FTY.
'There arc a small number of federally chartered corporations, such as the American
Legion and Little League Baseball, as well as municipal corporations, but they are an anomaly
when it comes to the overall number of corporations in the United States. See Paul E.
Lund, Federally Chartered Corporations and Federal Jurisdiction, 36 FLA. ST. U. L. REV.
317, 317-18 (2009).
1"'See infra note 133.
"'9See Westaway & Sampselle, supra note 93, at 1033:
The benefit corporation laws of each state position the benefit
corporation statutory regime within the context of the state's general
corporations law, unlike the flexible purpose corporation (FPC), which has
been adopted as a standalone entity with no necessary relationship to the
general corporations law. This is advantageous for the benefit corporation
because it allows each state's body of corporate governance law-most of
which is useful to the operation of any business-to still apply to benefit
corporations. Moreover, it allows the benefit corporation's body of corporate
governance law to interact with and, to the extent that they are consistent, be
updated by the cases and developments in other areas of the state's corporate
governance law. While the benefit corporation statute is new, and therefore
inheres some legal risk in the uncertainty of how courts will interpret the
statute, there is, arguably, comparatively much less risk than in an FPC
because the benefit corporation statute still sits upon the bedrock of the
remainder of the corporate governance laws.
""See J. William Callison, Benefit Corporations,Innovation, and Statutory Design, 26
REGENT U. L. REV. 143, 145 (2013-2014).
1"6See
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operations to ensure that it is operated in a socially beneficially
manner. III
B-Corp statutes generally require the board of directors to consider
the effects of their decisions on any of the following:
(i)
the shareholders of the benefit corporation;
(ii)
the employees and work force of the benefit
corporation, its subsidiaries, and its suppliers;
(iii) the interests of customers as beneficiaries of the
general public benefit or specific public benefit purposes of
the benefit corporation;
(iv) community and societal factors, including those of
each community in which offices or facilities of the benefit
corporation, its subsidiaries, or its suppliers are located;
(v)
the local and global environment;
(vi) the short-term and long-term interests of the benefit
corporation, including benefits that may accrue to the
benefit corporation from its long-term plans and the
possibility that these interests may be best served by the
continued independence of the benefit corporation; and
(vii) the ability of the benefit corporation to accomplish its
general public benefit purpose and any specific public
benefit purpose." 2
The drafters of the Model B-Corp Code made it abundantly clear that the
duty to maximize profits was a relic of traditional for-profit corporate
governance and that B-Corps would not be limited to such pecuniary
goals."' In the comment to Section 301(a)(l) of the Model B-Corp
Code, the drafts explicitly stated:
This section is at the heart of what it means to be a benefit
corporation. By requiring the consideration of interests of
constituencies other than the shareholders, the section
rejects the holdings in Dodge v. Ford and eBay Domestic

.I.d.at 146-48.
1 12

§ 301(a)(1) (2014).
id.; see also Callison, supra note 110, at 145 (recognizing corporations often
sacrifice profitability when pursuing the public good, and therefore the B-Corp model can be
adopted to protect directors from fiduciary claims which could arise in a traditional
corporation).
MODEL BENEFIT CORP. LEGIS.

113See
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Holdings, Inc. v. Newmark, that directors must maximize the
4
financial value of a corporation."
If there were any doubt as to whether a B-Corp is more like a non-profit
than a traditional for-profit corporation for Free Exercise purposes, the
rejection of the duty to maximize profits and the creation of a duty to act
in a manner that creates social benefits that are embedded within the
Model B-Corp Code should convince even the Conestoga majority that a
B-Corp is the fraternal twin to the non-profit, while being a mere distant
cousin to the traditional for-profit corporation."' If eBay stands for the
proposition a traditional for-profit corporation "cannot . . . defend a
business
strategy
that
openly
eschews
stockholder
wealth
maximization,""..6 then the Model B-Corp Code clearly stands for the
proposition that directors in a B-Corp can defend a business strategy that
does not involve stockholder wealth maximization, such as pursuing a
religious purpose.
Based on the plain language of the Model B-Corp Code, a BCorp is the functional twin of a non-profit for Free Exercise analyses." 7
This leads to the question of how a B-Corp can have a "religious
purpose" similar to that of a non-profit, like a church. A traditional forprofit corporation is formed with a "purpose" statement in its certificate
of incorporation." 8 Though the "purpose" statement is a statutorily
required term," 9 it is almost always in the most general terms possible. 2 °
The Delaware General Corporation Law, for example, states:
It shall be sufficient to state, either alone or with other
businesses or purposes, that the purpose of the corporation is
to engage in any lawful act or activity for which

4

MODEL BENEFIT CORP. LEGIS. § 301 cmt. (2014) (internal citations omitted).
...
See Hani Kfouri, Benefit Corporations: A Duty to Whom?, WAGNER REV. (April
16, 2014), archived at http://perma.cc/9C2K-CEVL (suggesting kinship between benefit
corporations and non-profit corporations).
116eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 35 (Del. Ch. 2010).
" 7 Compare MODEL BENEFIT CORP. LEGIS. § 102 cmt. (2014), with Corp. of Presiding
Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327, 334-35 (1987)
(discussing free exercise rights in the context of non-profit corporations).
118See, eg., DEL. CODE. ANN. tit. 8 § 102(a)(3) (2011). Though some jurisdictions
refer to this document as the "articles of incorporation," the substantive elements of the two are
virtually identical. As a result, the term "certificate of incorporation" in this paper also refers
to articles of incorporation, as applicable.
"19 See, e.g., id.
120See id.(permitting the stated purpose to be any lawful purpose).
11
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corporations may be organized under the General
Corporation Law of Delaware, and by such statement all
lawful acts and activities shall be within the purposes of the
corporation, except for express limitations, if any.'2
In fact, Delaware's Secretary of State provides a sample certificate of
incorporation with the purpose section pre-printed with: "The purpose of
the corporation is to engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of
Delaware."'22
An exception in the area of purpose statements is usually found in
the certificate of incorporation of "special purpose entities."'23 These
entities, formed either as corporations or limited liability companies, are
organized to engage in specific acts and often have purpose statements
that reflect this limited scope of permissible operations.'24 Outside of
special purpose entities, however, it is exceedingly rare to find a
certificate of incorporation that limits the powers of the company beyond
engaging in all activities that are legally permissible in that jurisdiction.'25
Indeed, the remedy for a corporation violating its purpose statement, a
suit based on the ultra vires doctrine, has mostly become a remnant of
history.'26

1211id.
22

1 DEL. DIV. OF CORPS., DEL. DEP'T OF STATE, CERTIFICATE OF INCORPORATION,

archived23
at http://pcrma.cc/HP4H-DWEB.
1 See, e.g., Kathleen 0. McKunc, Special PurposeEntities-Who, What, Why, Where,
When, and How? (With Forms), 20 PRAC. REAL EST. LAW. 7, 14-17 (2004) (showing an
example 2limitation
in a special purpose entity's articles of organization).
' 4 See id. at 9. The author of this paper has spent over seventeen years practicing in
the area of corporate finance and during that time formed a large number of corporations,
including special purpose entities. In the author's practice, special purpose entities were
formed in the context of joint ventures in which a specific line of business was to be pursued.
For example, the author was involved in the privatization of military housing, where the
United States Government formed a joint venture with a private developer to redevelop
military housing and then act as the property manager for the renovated housing units. In such
a case, the joint venture entity was formed with a purpose statement that limited the company
to activities that were directly related to redeveloping and managing rental housing on military
bases. Since a certificate of incorporation is filed with the secretary of state of the relevant
jurisdiction, the use of a limited purpose statement puts all third parties on notice of the proper
purposes of the corporation and, theoretically, forms the basis for the setting aside of any acts
that are outside
of the stated purposes of the corporation.
' 25See supra text accompanying notes 120-2 I.
126See Kent Greenfield, Ultra Vires Lives! A Stakeholder Analysis
of Corporate
Illegality, 87 VA. L. REV. 1279, 1280-81 (2001) (arguing that while the ultra vires doctrine as
a way to limit a corporation's activities is generally "dead or at least deathly ill," the only
enduring use of the doctrine is as a way for shareholders to stop a corporation from engaging
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A B-Corp, on the other hand, is by its nature limited to certain
permitted activities. '27 At the very least, a B-Corp is required to identify
itself as a benefit corporation in its certificate of incorporation.'28 As
such, the corporation is limited to creating a general public benefit,
which is typically defined as "[a] material positive impact on society and
the environment, taken as a whole, assessed against a third-party
standard, from the business and operations of a benefit corporation."'29
In addition to the general public benefit purpose, a B-Corp can list more
specific purposes.'30 In this context, it is important to note:
The Model [B-Corp Code] explicitly states that "[t]he
creation of a general public benefit and specific public
benefit ... is in the best interests of the benefit corporation."
This serves to protect against the presumption that the
financial interests of the corporation take precedence over
the public benefit purposes, which maximizes the benefit
corporation's flexibility in corporate decision-making." '
Though each state's B-Corp laws contain differing provisions relating to
the purpose for which a B-Corp may be formed,' 2 Delaware-the
authoritative jurisdiction for corporate law jurisprudence-specifically
includes religious activities as a permitted B-Corp purpose. 3
For
purposes of this paper, pending the development of further refinements
in state B-Corp law, it is assumed that religious activities would be a

in illegal behavior, as almost all purpose statements still limit a corporation's permitted
purposes 2to those that arc legal).
'7 See MODEL BENEFIT CORP. LEGIS. § 102.
29
1Id.

§ 103.
'291d. § 102.
130See id. (defining "specific public benefit").
3'Clark & Vranka, supra note 1 , at 17.
132Bccause B-Corp statutes arc in their legal infancy, it is still unclear whether
the
adoption of a specific purpose, such as the advancement of religion, would be subservient to
the duty to promote general public benefits. See Wcstaway & Sampscllc, supra note 93, at
1036-37 (discussing various possible interpretations of the relationship between the public
benefit sought and other goals).
33See DEL. CODE. ANN. tit. 8 § 362(b) (2013) (emphasis added):
"Public Benefit" means a positive effect (or reduction of negative effects) on I
or more categories of persons, entities, communities or interests (other than
stockholders in their capacities as stockholders) including, but not limited to,
effects of an artistic, charitable,
cultural, economic, educational,
environmental, literary, medical, religious, scientific or technological nature.
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permitted B-Corp purpose in all states unless a state's B-Corp law
explicitly excluded such a purpose.'
A B-Corp with a religious purpose in its statement of purpose
should be seen as identical to a non-profit under the Amos First
Amendment doctrine, as it can safely be presumed to be an entity
organized for, and acting in furtherance of, religious purposes.'" Justice
Brennan's concurrence in Amos was clear on this logic: "The fact that an
operation is not organized as a profit-making commercial enterprise
makes colorable a claim that it is not purely secular in orientation."'36
If this is true, then the fact that an operation's certificate of
incorporation requires it to be operated for religious purposes should
remove any doubt, and any further inquiry, as to whether it is entitled to
Free Exercise and Establishment Clause protections.' 37 Indeed, the
Model B-Corp Code explicitly states the public benefits for which the
corporation was established are the corporation's best interests,' and
Consequently, to
thus take precedence over profit-making activities.'
avoid any chilling of protected religious exercise, the government and
courts should accord all religious B-Corps the same blanket First
Amendment protections that any non-profits receive."°
Not only does a B-Corp have to specify in its certificate of
incorporation the benefits that it is obligated to perform, it must also
provide an annual report on its progress in performing those benefits.''
Included in the B-Corp's annual report is an analysis of the B-Corp's
performance of its social benefit goals compared to a third-party standard

134See MODEL BENEFIT CORP. LEGIS.

§ 102.
135See Corp. of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v.
Amos, 483 U.S. 327, 344 (1987) (Brennan, J., concurring) (recognizing free exercise rights
when an organization's purpose is religious).
136Id. (Brennan,
137Cf.

entities).

J., concurring).

id. at 338 (suggesting ample room to recognize the religious rights of various

'1See Clark & Vranka, supra note I1,at 17.
'39See Westaway & Sampselle, supra note 93, at 1035-37 (suggesting benefit activities
may be more important than profits, although the exact allocation of importance remains
unsettled).
140See Amos, 483 U.S. at 344-45 (recognizing religious rights of a religious non-profit
to avoid government
entanglement).
' 41See MODEL BENEFIT CORP. LEGIS. § 401 (2014) (requiring each B-Corp to prepare
and publicly publish an annual report consisting of a narrative describing the progress made in
providing the stated benefit as well as a report that measures the B-Corp's progress against a
third-party standard).
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for performance.'42 Additionally, a B-Corp may have-and, if it is a
publicly traded corporation, is obligated to have-a "Benefit Director,"
who is a member of the board of directors charged with preparing an
opinion describing any failures of the board of directors or officers to
fulfill their obligations in providing the B-Corp's stated benefits.' 3
In the event that a B-Corp fails to properly pursue its stated
benefit, the Model B-Corp Code provides for a "benefit enforcement
proceeding" as a remedy."' A benefit enforcement proceeding can be
initiated by either the B-Corp itself, by shareholders, or by directors.' 5
As a further protection, a B-Corp cannot change its status as a B-Corp
without the affirmative vote of two-thirds of the B-Corp's shareholders.'"
Though many consider the tax status of an entity under the Internal
Revenue Code of 1986, as amended (the "Code"), to be the dispositive
test for non-profit status,' 47 the truth is that a non-profit corporation, like
a for-profit corporation, is a creature of state law.'48 The provisions of
the Code, specifically 501(c)(3), relate solely to the tax status of
corporations and similar entities.' 49 A corporation organized as a
Delaware non-profit corporation, for example, would not necessarily
have to be a Code 501(c)(3) entity.'5 ° However, courts tend to use the
term "non-profit" in a generic way (e.g., the Amos and Conestoga
concurring and dissenting opinions)."' For purposes of this paper,

1421d. § 102 cmt. ("The requirement in section 401 that a benefit corporation prepare an
annual benefit report that assesses its performance in creating general public benefit against a
third-party standard provides an important protection against the abuse of benefit corporation
status.").
'41d. § 302.
'"Id. § 305(a).
145MODEL BENEFIT CORP. LEGIS. §305(c) (2014).
46
1 1d. § 105(a).

147See I.R.C. § 501(c)(3) (2012) (outlining the requirements for non-profit
tax
exemption); see also Andrew D. Berni, Note, Furniture,Car Parts,and Model Airplanes: The
Religious Rights of For-ProfitSecular Corporations Under the Affordable Care Act, 18 HOLY

CROSS J.L. PUB. POL'Y 9, 25 (2014) (suggesting non-profit status is signified by qualification
under section 501 (c)(3)).

Wilson, Advising and Serving on Non-Profit Boards: No Good Deed Goes
Unpunished,
ADVOCATE, Sept. 2010, at 39.
49
1 See I.R.C. § 501(c)(3).
148Brent

'50For example, a Delaware non-profit corporation could choose to forego a §501 (c)(3)
exemption in order to engage in political activity. See I.R.C. § 501(h) (prohibiting exempted
organizations from engaging in certain political activity or exercising legislative influence).
ISISee Corp. of the Presiding Bishop of the Church Jesus Christ of Latter Day Saints
v.
Amos, 483 U.S. 327, 344 (1987) (Brennan, J., concurring); Conestoga Wood Specialties Corp.
v. U.S. Dep't of Health and Human Sen's., 724 F.3d 377, 390 (3d Cir. 2013) (Jordan, J.,
dissenting).
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however, the important point is the relevant court decisions that grant
non-profits Free Exercise rights while depriving such rights to for-profits
do so without any explanation as to the importance of tax status in
making such determinations.' 2 Assuming, however, that Code 501(c)(3)
status is at the heart of this distinction, since such status is based upon,
inter alia, the entity having a religious purpose, the equitable penalty for
non-compliance with Code 501(c)(3) is simply the loss of tax-exempt
status.'53 The penalty for a failure to fulfill the purpose of a B-Corp, on
the other hand, includes, but is not limited to, a benefit enforcement
proceeding that could conceivably include a court-ordered affirmative
order to engage in the B-Corp's stated beneficial purpose.' 4
Added up, B-Corp governance procedures provide a guarantee that
the entity will be guided by a commitment to public benefit over profit
that is at least as robust as the rules that govern non-profits. 5
The
Conestoga majority not only misconstrued the Amos non-profit/for-profit
distinction, it also failed to consider recent developments in corporate
law that rendered the secular/religious corporation distinction
irrelevant.'56 A B-Corp with a stated purpose of promoting religion is,
for Free Exercise purposes, in substance the same as a non-profit,'57 and
like a non-profit, such a B-Corp should be presumed to possess Free
Exercise rights.
If the Free Exercise rights of B-Corps are not
recognized, it could create a scenario where federal rulemaking causes a
corporation to violate its certificate of incorporation and thus subject the
board of directors and the corporation to liability under state law.
By way of example, assume that Conestoga Corp. was in fact a BCorp and had stated in its certificate of incorporation the specific public
benefit purpose of promoting adherence to Christian principles. If the

"'52See Amos, 483 U.S. at 330 n.3 (addressing tax status in a cursory manner);
Conestoga, 724 F.3d at 390 (Jordan, J., dissenting) (tax status central to majority's holding yet
why it should matter is not addressed).
'See I.R.C. § 501(h)(1) (explaining that the denial of exempt status is the penalty for
engaging in political activities).
See DEL. CODE ANN. tit. 8, § 367 (2012).
'55See id. (explicitly providing for benefit enforcement actions); Dana Brakman
Reiser, Enron.org:
Why Sarbanes-Oxley Will Not Ensure Comprehensive Nonprofit
Accountability, 38 U.C. DAVIS L. REV. 205, 219 (2004) (noting state attorneys generally
prioritize enforcement of financial accountability in non-profits, rather than their missions or
organizational
accountability).
56
1 See Conestoga, 724 F.3d at 403-04 n.18 (Jordan, J., dissenting).
'7Compare I.R.C. § 501(c)(3) ("[Rieligious, charitable, scientific, testing for public
safety, literary, or educational purposes .... "), with DEL. CODE ANN. tit. 8, § 362(b) (2012)
("[E]ffects of an artistic, charitable, cultural, economic, educational, environmental, literary,
medical, religious, scientific or technological nature.").
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United States Supreme Court finds Conestoga Corp. does not have Free
Exercise rights and thus must comply with the ACA Contraceptive
Mandate, Conestoga Corp. will be forced to violate its certificate of
incorporation and will be subject to a benefit enforcement proceeding.'58
The state court handling the benefit enforcement proceeding would then
have to either order Conestoga Corp. to violate federal law or allow
Conestoga Corp. to violate state law and frustrate the goals and religious
beliefs of Conestoga Corp.'s shareholders when they formed Conestoga
as a B-Corp.
The Amos court explained the presumption of Free Exercise rights
for non-profits by pointing out that "[w]hile not every nonprofit activity
may be operated for religious purposes, the likelihood that many are
makes a categorical rule a suitable means to avoid chilling the. exercise of
religion."'5 9 That same logic militates against the denial of Free Exercise
rights to B-Corps. Without such a "categorical rule" (that B-Corps with a
stated religious benefit purpose, like non-profits, operate for religious
purposes and thus have Free Exercise rights) there is a significant risk of
an unacceptable entanglement of government with religion.'"
VIII. THE NEED FOR DE FACTO B-CORP JURISPRUDENCE
The conclusion of the immediately preceding section of this paper,
that B-Corps with a religious purpose have Free Exercise rights, leaves
open the question of what happens in jurisdictions where B-Corp status
is not yet available.'6 ' While corporations are created under and are
governed by state law, Free Exercise rights are, in part, applied at the
federal level.'62 In particular, only twenty of fifty states have adopted B-

58

1 See DEL. CODE
59
1 Corporation of

ANN. tit. 8, § 367 (2012).
the Presiding Bishop of the Church of Jesus Christ of Latter Day
Saints v. Amos, 483 U.S. 327, 345 (1987).
160ln this context, the phrase "entanglement with religion" is used in a generic manner.
This phrase is often a reference to the three part Lemon test for Establishment Clause cases.
Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971) (deciding whether state funding of
religious schools was a violation of the Establishment Clause). Because the issues dealt with
in this paper relate to the Free Exercise Clause and focus on private, rather than state, action,
the Lemon test is not directly applicable. See id. at 606. However, the general notion of
Lemon, that the state should not be excessively involved in religious matters, as it would be if
it had to decide a benefit enforcement proceeding in the example used, is what this author
means by unacceptable "government entanglement with religion." See id. at 615.
161See State by State Legislative Status, supra note
101.
162See Cantwcll v. Connecticut, 310 U.S. 296, 303-304 (1940) (incorporating
the Free
Exercise Clause through the Fourteenth Amendment).
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Corp legislation and B-Corp legislation in most states, including
Pennsylvania (where Conestoga Corp. is incorporated) is a very recent
development. 6 3 In fact, Pennsylvania's adoption of its B-Corp legislation
only became effective after the Conestoga complaint was filed"6 and
Oklahoma (where Hobby Lobby Inc. is incorporated) has not adopted B65
Corp legislation at all.
The answer to this question is to grant for-profit corporations that
have a demonstrable religious purpose "de facto B-Corp" status for First
Amendment purposes. It is important to remember that the original
reason for establishing the presumption that non-profits have Free
Exercise rights was to avoid the chilling of religious expression when the
corporate actor was likely to be operating for religious purposes. 66 The
Amos Court used the most expedient test that was relevant for its time,
which was the non-profit/for-profit distinction.'67 The rise of B-Corps,
however, provides a more precise basis for the presumption, 6 and one
that will ensure less court entanglement in religious questions.
It is beyond question that both Hobby Lobby Inc. and Conestoga
Corp. operate for religious purposes. 69 While they do not yet adhere to
established B-Corp rules, the combination of the small, united
shareholder base and formal commitment to the promotion of religion'70
put them in a position that is functionally equivalent to either a non-profit
religious organization or a B-Corp with a religious purpose.
The doctrine of the de facto corporation has a long history in the
United States. 7' Each state has different tests and rules pertaining to de

163See State by State Legislative Status, supra note 101.
64

' Conestoga Corp. filed for injunctive relief in the United States District Court for the
Eastern District of Pennsylvania on December 7, 2012. Conestoga Wood Specialties Corp. v.
U.S. Dep't of Health and Human Servs., 917 F. Supp.2d 394, 400 (E.D. Pa. 2013). The
Pennsylvania Benefit Corporation Act became effective on January 23, 2013. See 15 PA.
CONS. STAT. § 3301 (2013).
161See State by State Legislative Status, supra note 101.
'66See Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter Day
Saints v. Amos, 483 U.S. 327, 344-45 (1987).
161See id. at 346 (O'Connor, J., concurring) (finding problematic the use of the non-

profit/for-profit distinction).
168See Conestoga Wood Specialties Corp. v. U.S. Dep't of Health and Human Scrvs.,
724 F.3d 377, 403-04 n.18 (3d Cir. 2013) (Jordan, J., Dissenting).
169See Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2764-66 (2013).
(explaining that while the companies are incorporated as for-profit incorporations, they hold
sincere religious
beliefs).
70
' 1d.

171See, e.g., Recent Cases, 10 YALE L.J. 63, 63 (1901) (citing cases involving de facto

incorporation).
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facto corporation status, but Delaware's is illustrative.'
In Delaware, a
court will deem a corporation to exist even if it has not been properly
formed under the state's law.'73 The general theory behind the de facto
corporation doctrine is that when a party has made a bonafide attempt to
organize as a corporation and it is likely that others have dealt with the
entity, assuming that it was a corporation, the courts should give legal
effect to the expectations of the various parties.'74 A Delaware court will
examine three factors to determine whether de facto corporate status
should apply. "5 First, there must be a state law under which the
corporation could have been formed.'76 Next, there must be some
evidence of an intent to form the corporation and comply with the
corporate governance laws.' 7 Finally, there must have been some
exercise of corporate powers in furtherance of the attempted
incorporation.'
In the case of a de facto B-Corp, the standard Delaware test' 9
could be easily modified and implemented to provide Free Exercise
rights to a corporation that has a religious purpose. In the event the
putative de facto B-Corp is in a state that does not have B-Corp
legislation, 8 ' the court can look to the Model B-Corp Code. To prove
evidence of intent to form a B-Corp, the court can look to see if the
corporation has a purpose statement that includes a religious goal or if its
board has adopted standards of conduct and operations that are religious
in nature.'"' Finally, the court can look to see whether there had been an
exercise of corporate powers that showed the company was being
operated with an emphasis on religious purpose.' 2 Assuming that all

72See Wayne N. Bradley, An Empirical Study of Defective Incorporation, 39 EMORY

L.J. 523, 534 (1990) (noting that effects of de facto incorporation vary by state). See generally
Caudill v. Sincx Pools, Inc., 2006 WL 258302, at *1-2 (Del. Super. Ct. Jan. 18, 2006)
(explaining Delaware's test for defacto incorporation status).
"13See Caudill, 2006 WL 258302, at *1.
"74Clcary v. N. Del. A-OK Campground, Inc., 1987 WL 28317, at *4 (Del. Super. Ct.
Dec. 9, 1987).
175id.
176Caudill,2006
1771d.

WL 258302, at * I.

17I d.

79Cleary, 1987 WL 28317, at *4 (explaining Delaware's test for de facto
incorporation).
' 88
81See State by State Legislative Status, supra note 10 1.
See BENEFIT CORP. LEGIS. §§ 201(b), 301(a) (2014).

"'Cf. id. §301(a) (providing for enumerated standards of conduct/operations for
directors, which could be religious).
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three elements existed, the court would deem the corporation a de facto
B-Corp for First Amendment purposes.' 3
It may take many years before the B-Corp is established in all fifty
states and even more time before a robust body of B-Corp jurisprudence
exists such that the B-Corp becomes sufficiently well known, and small
business lawyers can guide their clients through the transition from a
traditional for-profit corporation to a B-Corp."4 However, the mere
existence of the B-Corp as a legal corporate, for-profit entity with a
religious purpose (if the shareholders so choose) proves that there is a
much larger world than the one imagined by the Conestoga majority and
its rigid "religious non-profit/secular for-profit" dichotomy.' 5 Until such
time as B-Corp legislation exists in all fifty states and is familiar to all
levels of business advisors, " status as a defacto B-Corp with attendant
Free Exercise rights should inure to any for-profit corporation that asserts
a religious purpose.

"

7

IX. CONCLUSION
Courts are understandably reluctant to engage in case-by-case
investigations into the religious practices of individuals or associations of
individuals.' 8 There was a time not long ago when, for purposes of
judicial efficiency, it was acceptable to create a presumption that non-

"8 3See Cleary, 1987 WL 28317, at *4. While this proposal is novel, it comports with
the intent behind the defacto corporation doctrine generally, which is to give effect to the
intent of the relevant parties. Id. We cannot know how many of the millions of existing
corporations would have been formed as B-Corps had such an option been available at the
time of incorporation. Thus, we should look at how the corporation is run and what it publicly
asserts to determine whether it appears to be the equivalent of a B-Corp formed with a
religious 84social benefit purpose.
1 See Ashley Schoenjahn, Note, New Faces of Corporate Responsibility:
Will New
Entity Forms Allow Businesses to Do Good?, 37 J. CORP. L. 453, 471-72 (2012) (describing
lack of case law on B-Corps and potential hurdles to large-scale adoption by states).
185See supra Part II.
'86See Schocnjahn, supra note 184, at 471-72 (describing lack of case law on B-Corps
and potential hurdles to large-scale adoption of B-Corps by states). The choice to change the
corporate form from a traditional for-profit corporation to a B-Corp will necessarily require
business owners to consult with tax, financial, legal and other advisors to ensure that all
aspects of the change are accounted for and understood. Consequently, it will take some time
before the process of incorporating a B-Corp or converting an existing corporation or limited
liability company to a B-Corp becomes routine and affordable.
' 87
See supra text accompanying notes 179-83.
' 8 See, e.g., Sherbert v. Verner, 374 U.S. 398, 421 (1963) (Harlan, J., dissenting)
(expressing desire to avoid judicial determination of religious convictions).
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profit corporations should have Free Exercise rights.'89 However, there
has never before been a corresponding legal presumption that for-profit
corporations were barred from claiming Free Exercise rights." The
decision of the Conestoga majority to codify the denial of Free Exercise
rights on an arbitrary and whole-cloth legal construct of a "secular, forprofit" corporation is an unacceptable, unconstitutional shredding of one
of the most fundamental of all rights-the right to exercise religion,
whether as an individual or as an association of individuals.'9'
B-Corps, when formed with a stated religious purpose, are no less
capable of religious exercise than non-profit corporations. ' While
Judge Jordan's Conestoga dissent was correct in stating that Free
Exercise rights are based on the act and not the actor,' 3 this paper's
proposal that B-Corps and de facto B-Corps should benefit from the
same presumption of religious exercise enjoyed by non-profit
corporations will provide a level of assurance that a religious act is
indeed motivated by religious belief when undertaken by a for-profit
corporation, and thus is deserving of Free Exercise protection.
X. EPILOGUE

On June 30, 2014, the Supreme Court decided the consolidated
Hobby Lobby and Conestoga cases. ' Because the 5-4 decision was
based upon the Religious Freedom Restoration Act ("RFRA"), 95 the
Court did not explicitly address the First Amendment Free Exercise

'"See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1128-29 (10th Cir. 2013)
(rejecting government's argument that there had been a categorical presumption that non-profit
corporations can exercise religion); Jonathan T. Tan, Comment, Nonprofit Organizations,ForProfit Corporations, and the HHS Mandate: Why the Mandate Does Not Satisfy RFRA's
Requirements, 47 U. RICH. L. REV. 1301, 1358 & n.341 (2013) (suggesting the for-profit/nonprofit distinction was a given for many years).
' 90See Conestoga Wood Specialties Corp. v. U.S. Dep't of Health and Human Servs.,
724 F.3d 377, 384-85 (3d Cir. 2013), rev'd sub nom. Burwell v. Hobby Lobby Stores, Inc., 134
S. Ct. 2751 (2014).
91
1 See supra text accompanying note 23.
192Cf. Tan, supra note 189, at 1358 (explaining that if non-profit corporations are
generally allowed to cam profits and exercise religion, then there is no categorical distinction
between them and benefit corporations).
193Conestoga, 724 F.3d at 404-06 (Jordan, J.,
dissenting) (stating the First Amendment
does not distinguish between different types of corporations).
194Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2751 (2014).
For purposes
of this Epilogue, the consolidated case will be referred to as "Hobby Lobby et al."
'95See id. at 2759; see also Religious Freedom Restoration Act (RFRA), 42 U.S.C. §§
2000bb-I to -4 (2012).
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Clause challenges." 6 Justice Alito, writing for the majority, explained
that the RFRA was a Congressional response to then-existing First
Amendment Free Exercise Supreme Court precedent' 7 and was meant to
provide more protection for religious exercise than was then provided
under the First Amendment. 9 '
The Court then found that the RFRA applied to for-profit
corporations because the RFRA's definition of "persons" protected by
that act explicitly includes corporations.'"
The dissent claimed that
notwithstanding the plain language of the statute, the RFRA definition of
"person" was intended to codify the Supreme Court Free Exercise
jurisprudence that existed prior to Employment Division v. Smith 200 (the
case that spurred Congress to enact the RFRA2 '), which, according to the
dissent, did not include protections for for-profit corporate exercise of
2
religion.02
After disabusing the dissent of its flawed argument against
the plain language of the statute, Justice Alito squarely addressed the
issue of whether for-profit corporations were protected by the First
Amendment's Free Exercise clause prior to Smith, and determined that
they were.2"3

196Hobby Lobby, 134 S. Ct. at 2785 ("The contraccptive mandate, as applied to closely

held corporations, violates RFRA. Our decision on that statutory question makcs it
unnecessary to reach the First Amendment claim raised by Conestoga and the Hahns.").
97
' 9 1d. at 2761-62.
1'8d.
at 2767 ("As wc have seen, RFRA was designed to provide very broad
protection for religious liberty. By enacting RFRA, Congress went far beyond what this Court
has held is constitutionally required.").
'991d. at 2768.
200494 U.S. 874 (1990).
201See Eric D. Yordy, Fixing Free Exercise: A Compelling Need to Relieve the
Current Burdens, 36 HASTINGS CONST. L.Q. 191, 205-06 (2009).
202Hobby Lobby, 134 S. Ct. at 2794-95 (Ginsburg, J., dissenting) (finding no support in
pre-Smith free-exercise case law for the proposition that for-profit corporations enjoy free
exercise rights).
2°3Id. at 2772-73(intemal citations omitted) (emphasis added):
[T]he one pre-Smith case involving the free-exercise rights of a for-profit
corporation suggests, if anything, that for-profit corporations possess such
rights. In Gallagher v. Crown Kosher Super Market of Mass., Inc., 366 U.S.
617 (1961), the Massachusetts Sunday closing law was challenged by a
kosher market that was organized as a for-profit corporation, by customers of
the market, and by a rabbi. The Commonwealth argued that the corporation
lacked "standing" to assert a free-exercise claim, but not one member of the
Court expressed agreement with that argument. The plurality opinion for four
Justices rejected the First Amendment claim on the merits based on the
reasoning in Braunfeld, and reserved decision on the question whether the
corporation had "standing" to raise the claim. The three dissenters, Justices
Douglas, Brennan, and Stewart, found the law unconstitutional as applied to
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From this important point, Justice Alito applied the RFRA's strict
scrutiny standard to the ACA Contraceptive Mandate and found that the
mandate substantially burdened the exercise of religion, and while the
government interest in women's health was compelling, the ACA
Contraceptive Mandate was not the least restrictive means of furthering
that interest." ° With that, the ACA Contraceptive Mandate was found to
violate the RFRA rights of closely held corporations."'
The majority qualified its opinion by reference to "closely held"
corporations, rather than to corporations generally (for- and not-forprofit), because the three corporations that were parties to the suit were
all closely held, and the United States Supreme Court tries to keep its
decisions as limited to the instant facts as possible."° Because no nonclosely held corporations were parties, there was no need to explicitly
rule on their rights."°7 This supposition is borne out by Justice Alito's
response to the dissent's concern that the decision would give rise to
large publicly held corporations seeking to deny benefits based on
religious beliefs." 8
the corporation and the other challengers and thus implicitly recognized their
right to assert a frcc-cxcrcisc claim. Finally, Justice Frankfurter's opinion,
which was joined by Justice Harlan, upheld the Massachusetts law on the
merits but did not question or reserve decision on the issue of the right of the
corporation or any of the other challengers to be heard. It is quite a stretch to
argue that RFRA, a law enacted to provide very broad protection for religious
liberty, left for-profit corporations unprotected simply because in Gallagherthe only prc-Smith case in which the issue was raiscd-a majority of the
Justices did not find it necessary to decide whether the kosher market's
corporate status barred it from raising a free-exercise claim.
'41d. at 2780.

'O'ld. at 2785.

'6See Hobby Lobby, 134 S.Ct. at 2774 (speculating that RFRA claims were unlikely
to be brought by publicly traded corporations and that the holding did not need to be so broad
on the instant facts).
2O7id.
208d.:

These cases, however, do not involve publicly traded corporations,
and it seems unlikely that the sort of corporate giants to which [the
Department of Health and Human Services ("HHS")] refers will often assert
RFRA claims. HHS has not pointed to any example of a publicly traded
corporation asserting RFRA rights, and numerous practical restraints would
likely prevent that from occurring. For example, the idea that unrelated
shareholders-including institutional investors with their own set of
stakeholders-would agree to run a corporation under the same religious
beliefs seems improbable. In any event, we have no occasion in these cases to
consider RFRA's applicability to such companies. The companies in the cases
before us are closely held corporations, each owned and controlled by
members of a single family, and no one has disputed the sincerity of their
religious beliefs.
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The key issue in both RFRA and First Amendment Free Exercise
cases, is not the number of shareholders; rather, it is whether the entitybe it an individual or a corporation-is acting, or failing to act, upon
sincere religious beliefs."°
It just so happens that the fewer the
shareholders, the easier it would be to discern their interests (and thus,
the corporation's interests)." ' So as a matter of expediency, the Court
focused on closely held corporations in deciding Hobby Lobby et al."'
Indeed, Justice Alito went so far as to say that under the RFRA,
federal courts were expected to undertake an examination of the sincerity
of a for-profit corporation that claimed it was exercising religion."' The
case for recognizing the free exercise rights of B-Corps (de jure and de
facto) was made stronger by Justice Alito's discussion of the subject
matter of this paper in response to the dissent's and the government's
assertions that the profit motive of for-profit corporations vitiated any
claim they may have to the exercise of religion."' Justice Alito pointed
out that under B-Corp legislation, a corporation can be formed to further
social goals, including religious goals.2 4

"1d. at 2774 n.28 ("To qualify for RFRA's protection, an asserted belief must be
'sincere'; a corporation's pretcxtual assertion of a religious belief in order to obtain an
exemption for financial reasons would fail.") (citing U.S. v. Quaintance, 608 F.3d 717, 718-19
(10th Cir. 2010)); Thomas v. Rev. Bd. of Indiana Empl. See. Div., 450 U.S. 707, 713-14
(1981) (explaining Free Exercise applies only to genuine religious beliefs).
21
°Cf Hobby Lobby, 134 S. Ct. at 2774 ("[T]hc idea that unrelated shareholdersincluding institutional investors with their own set of stakeholders-would agree to run a
corporation
under the same religious beliefs seems improbable.").
21
'See id. (noting the absence of publicly traded corporations asserting RFRA claims).
22
1d. (suggesting Congress expected the judiciary to undertake examinations
of
sincerity).
23
See id. at 2772-73. Though this paper was not directly cited in the Hobby Lobby
decision, the author of this paper filed an amicus brief based on this paper with the United
States Supreme Court and there was a full discussion of B-Corps by the majority. See Brief
for Tri Valley Law, PC as Amicus Curiae in Support of Conestoga Wood Specialties Corp., ct
al., Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014) (Nos. 13-354, 13-356), 2014
WL 491373.
2 14
Hobby Lobby, 134 S. Ct. at 2771:
Not all corporations that decline to organize as nonprofits do so in order to
maximize profit. For example, organizations with religious and charitable
aims might organize as for-profit corporations because of the potential
advantages of that corporate form, such as the freedom to participate in
lobbying for legislation or campaigning for political candidates who promote
their religious or charitable goals.
In fact, recognizing the inherent
compatibility between establishing a for-profit corporation and pursuing
nonprofit goals, States have increasingly adopted laws formally recognizing
hybrid corporate forms. Over half of the States, for instance, now recognize
the "benefit corporation," a dual-purpose entity that seeks to achieve both a
benefit for the public and a profit for its owners.
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This line of reasoning applies to free exercise questions raised
under the First Amendment as well as the RFRA. 2 5 The majority
opinion clearly rejected the claim that pre-Smith First Amendment
precedent precluded Free Exercise rights for for-profit corporations." 6
Furthermore, the arguments in favor of recognizing RFRA free exercise
rights of corporations, whether they are de jure B-Corps, de facto BCorps or closely held corporations, are based on the same principles as
one would use in reviewing a case under First Amendment Free Exercise
precedent. 2 '7
One only has to look at Justice Brennan's Amos
concurrence to see that Justice Alito reiterated the enduring
constitutional precedent that as long as a for-profit corporation's religious
beliefs are found to be sincere, that corporation is entitled to the
protections of the First Amendment's Free Exercise Clause. 2
Because Hobby Lobby et al. involved only closely held
corporations, there was no opportunity for the Court to explicitly discuss
the free exercise rights of other types of for-profit corporations. 2 9
However, it is clear from the general discussion of the potential for
religious exercise by for-profit corporations and, in particular B-Corps,
that this decision applies equally to other for-profit corporations that
have sincere religious beliefs. 2 By affirming that for-profit corporations
were persons for First Amendment Free Exercise purposes under preSmith precedent,22' Justice Alito's opinion makes it clear that this would
be the case under First Amendment Free Exercise principles as well as
under the RFRA 2

2 5

ee, e.g., id. at 2772 (discussing the relationship between RFRA and First
Amendment
216 jurisprudence).
See id. at 2772 ("It is simply not possible to read these provisions as restricting the
concept of the 'exercise of religion' to those practices specifically addressed in our pre-Smith
decisions.").
217See, e.g., id. at 2769-70 (discussing a free-exercise claim brought by a sole
proprietorship).
'

218Se e supra notes 54-60 and accompanying text.

Hobby Lobby, 134 S. Ct. at 2774 (noting the companies involved were not
publicly traded).
22°See id. at 2771 (noting the potential for religious exercise by for-profit corporations
and the role of B-Corps).
221See id. at 2772.
222It is important to note here that in the wake of the Hobby Lobby et al. decision there
have been calls for the RFRA to be amended to exclude for-profit corporations. See Kevin
219See

Daley, After Hobby Lobby Ruling, Democrats Move to Amend RFRA, WASH. EXAMINER (July

2, 2014, 2:37 PM), archived at http://perma.cc/F34W-7PLG. If such an amendment were
made, however, the First Amendment Free Exercise rights of for-profit corporations would
still apply, though the level of scrutiny used would not necessarily be the same as under the

DELAWARE JOURNAL OF CORPORATE LAW

Vol. 39

Going forward, as courts begin to grapple with the scope of the
Hobby Lobby et al. opinion, this paper's proposal vis-d-vis de jure and,
especially, defacto B-Corps takes on added importance. It is inevitable
that there will be a future case in which a non-closely held for-profit
corporation seeks the same protections that were afforded to the closelyheld corporations in Hobby Lobby et al.2"3 The defacto B-Corp analysis
outlined herein would be true to the principles contained in Justice
Alito's majority opinion as well as First Amendment and RFRA
precedent. 24
It has been suggested by those unhappy with the Hobby Lobby et
al. decision that Congress should amend the RFRA to explicitly exclude
for-profit corporations from its coverage.225 If this were to be done, forprofit corporations would have to rely upon the First Amendment's Free
Exercise clause from before and after Smith if they sought to challenge
the ACA Contraceptive Mandate. 6
Though a robust discussion of First Amendment Free Exercise
clause jurisprudence post-Smith is outside the scope of this paper, 27 a
few principles thereof are generally agreed upon. First, the "right of free
exercise does not relieve an individual of the obligation to comply with a
'valid and neutral law of general applicability ..".'.,,"
For neutral laws

of general applicability, the standard of review under the First
Amendment Free Exercise clause is rational basis, while for laws that are
either not neutral or not generally applied, the standard of review under

RFRA. In fact, it is likely that the RFRA would be rcndered unconstitutional if it were to be
amended to exclude for-profit corporations.
22'See Hobby Lobby, 134 S. Ct. at 2797 (Ginsburg, J., dissenting) (expressing concern
for a proliferation of RFRA suits). But see id. at 2774 (suggesting little likelihood of RFRA
claims by large public corporations).
24See id.at 2759 (explaining individuals who incorporate do not forfcit Free Exercise
rights).
225See Daley, supra note 222 ("Liberal groups and congressional Democrats arc
moving forward with plans to reform the Religious Freedom Restoration Act in the wake of
the Supreme Court's ruling Monday in Burwcll v. Hobby Lobby.").
126See, e.g., Hobby Lobby, 134 S.Ct. at 2769-70 (discussing
a case dealing with freeexercise by a sole proprietorship).
227See generally Richard F. Duncan, Free Exercise is Dead,
Long Live Free Exercise:
Smith, Lukumi and the General Applicability Requirement, 3 U. PA. J. CONST. L. 850 (2001)
(discussing First Amendment Free Exercise jurisprudence post-Smith). See also Marci A.
Hamilton, Employment Division v. Smith at the Supreme Court: The Justices, the Litigants,
and the Doctrinal Discourse, 32 CARDOZO L. REV. 1671, 1675-76 (2011) (discussing the "rule
of law approach" in interpreting the Free Exercise Clause from 1878 to 1990).
Emp't Div. v. Smith, 494 U.S. 872, 879 (1990) (citing United States v. Lee, 455
U.S. 252, 263 (1982) (Stevens, J. concurring)).
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the First Amendment Free Exercise Clause is, in principle, the same as
under the RFRA-strict scrutiny.229
There can be no question that the ACA Contraceptive Mandate is a
neutral law on its face.23 It simply requires the provision of a designated
level of health insurance by employers. 3' Where the ACA Contraceptive
Mandate runs into trouble, though, is in how it is applied.232 First, by the
terms of the ACA Contraceptive Mandate itself, employers with fewer
than fifty employees are exempt from the mandate. 33' Furthermore, as
Justice Alito chronicles in the Hobby Lobby et al. opinion, there are
numerous exemptions for the ACA Contraceptive Mandate for religious
entities and others.3

229Hope Lu, Addressing the Hybrid-Rights Exception: How the Colorable-Plus
Approach Can Revive the Free Exercise Clause, 63 CASE W. RES. L. REV. 257, 262 (2012):
The conclusion of Smith and its application in Hialeah yield the
current state of free exercise jurisprudence. Even if a law encumbers religious
practices, as long as the law does not single out religious practices for
punishment and is not motivated by the desire to interfere with the individual's
right to practice the religion, the law will likely be considered constitutional
under Smith. Free exercise rights are not violated by a neutral law of general
applicability so long as rational basis review is satisfied. Conversely, a law
that is not of general applicability will be found unconstitutional if it does not
meet strict scrutiny.
"042 U.S.C. § 300gg-13 (2010); see also Duncan, supra note 227, at 865 (noting a
connection between neutrality and general applicability, but recognizing that a law that is
neutral may nevertheless generally be inapplicable).
"'42 U.S.C. § 300gg-13.
232E.g., Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2780-82
(2014)
(holding the government's framework for the Contraceptive Mandate is not the least restrictive
means for accomplishing its compelling interest as shown by the fact that HHS has alternatives
in place accommodating the religious beliefs of some organizations but not others); see also
McTernan v. City of York, 564 F.3d 636, 648 (3d Cir. 2009):
A regulation ... is not 'generally applicable' if it is enforced against a category
of religiously motivated conduct, but not against a substantial category of
conduct 'that is not religiously motivated and that undermines the purposes of
the law to at least the same degree as the covered conduct that is religiously
motivated.'
23326 U.S.C. § 5000A(f)(2); §§ 4980H(a), (c)(2); Hobby Lobby, 134 S. Ct. at 2762
("ACA generally requires employers with 50 or more full-time employees to offer 'a group
health plan or group health insurance coverage' that provides 'minimum essential coverage."').
2141d. at 2763-64 (internal citations omitted):
[There arc exemptions for religious employers, qualifying religious
organizations, employers with fewer than 50 employees, and certain
grandfathcred plans.]
All told, the contraceptive mandate "presently does not apply to tens
of millions of people." This is attributable, in large part, to grandfathered
health plans: Over one-third of the 149 million noneldcrly people in America
with employer-sponsored health plans were enrolled in grandfathercd plans in
2013. The count for employees working for firms that do not have to provide
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There can hardly be a better exemplar of a law that is not generally
applicable than a law that through administrative discretion and political
wrangling has exempted tens of millions of people from its effects. "
The effect of the numerous exemptions that have been provided under
the ACA Contraceptive Mandate (and the ACA generally2 3 ) is not only
breathtaking in its scope, it clearly results in the ACA Contraceptive
Mandate being a law that is not generally applicable. " 7 Indeed, if the
RFRA is amended to exclude for-profit corporations from its coverage as
a result of the Hobby Lobby et al. decision, the effect would amplify and
formalize the fact that there are exemptions from the ACA Contraceptive
Mandate." 8 Any question as to whether the ACA Contraceptive Mandate
is a law of general applicability would then definitively be answered with
a resounding "no."
Since the ACA Contraceptive Mandate is not a law of general
applicability, what then of its fate under Smith? As Professor Richard
Duncan has explained, Sthith left in place First Amendment Free
Exercise case law that imposed strict scrutiny on cases in which "the
State has in place a system of individual exemptions, [in which case] it
may not refuse to extend that system to cases of 'religious hardship'
without compelling reason."2" ' Professor Duncan also characterized the
24 °
as
Court's decision in Church of Lukumi Babalu Aye, Inc. v. Hialeah
being a case in which a law that was facially neutral and of general
insurance at all because they employ fewer than 50 employees is 34 million
workcrs.
235
See id.
236
Tyler Hartsfield & Gracc-Marie Turner, 42 Changes to Obamacare...So Far,
GALEN INST. (July 18, 2014), archived at http://perna.cc/PBH3-B759 (detailing compliance
exemptions granted to small businesses, unions, and employers generally as well as the
exemption
237 from compliance provided to Congress).
See Inimai M. Chcttiar, Contraceptive Coverage Laws: Eliminating Gender
Discrimination or Infringing on Religious Liberties?, 69 U. CHI. L. REV. 1867, 1888 (2002)
("[T]hc plain meaning of the term general applicability rcquires that a law applies to all
individuals or entities; a law with an exemption by definition does not apply to all. Thus ...
").
contraceptive coverage laws with exemptions should fail the Smith test ....
238
See Hobby Lobby, 134 S. Ct. at 2762 (mentioning existing exemptions); see also
Hartsfield
239& Turner, supra note 236.
Richard F. Duncan, Free Exercise and Individualized Exemptions: Herein of Smith,
Sherbert, Hogwarts, and Religious Liberty, 83 NEB. L. REV. 1178, 1185 (2005) (citing Emp't
Div. v. Smith, 494 U.S. 872, 884 (1990)).
240508 U.S. 520, 527-40 (1993). In this case, a local government sought to ban ritual
animal killing. Id. at 527. The law that was enacted was on its face neutral, in that it applied
to all ritual animal killings where the animal was not later be used for food, and generally
applicable. Id. at 533-34. The United States Supreme Court found that because the local
government made determinations as to what type of killings fell under the law, it was not, in
practice, a law of general applicability and thus was contrary to the First Amendment Free
Exercise rights of the petitioners. Id. at 534-38.
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applicability failed Free Exercise muster because individual exemptions
from the general requirements of the law were made available and the
law, and its exemptions, were designed to limit its applicability to a
certain group.24"'

Professor Duncan summarizes the state of the law post-Smith as
follows:
[There is] a safe harbor for religious liberty when
government adopts an individualized process for allocating
governmental burdens or benefits.
An 'individualized
process' is one -in which government officials make an
"individualized . . . assessment of the reasons for the

relevant conduct" and thus of a person's eligibility for a
government benefit or exemption from a governmental
burden.242

Professor Duncan clarifies the issue by stating that the "individualizedassessment rule is best understood as a subset of the rule that
applies rigorous strict scrutiny to non-neutral or non-generally applicable
laws. .

.

.

[I]t is a categorical rule that classifies individualized

exemption processes marked by discretionary decision-making as per se
'
not neutral and not of general application."243
As Professor Duncan explains, strict scrutiny should be triggered
"in a large number of cases involving governmental policies and
rules ...

in which government officials or agencies allocate benefits or

burdens by means of an ad hoc system of discretionary application."24 '
In other words, as soon as a formal or informal system of exemptions or
waivers is applied to a law, as is the case in the ACA Contraceptive
Mandate, that law is no longer one of general applicability for First
Amendment Free Exercise purposes and it must be reviewed under strict
scrutiny.
Though we will likely never know why Justice Alito went into
such great detail discussing the various exemptions from the ACA
Contraceptive Mandate, going so far as to quantify them as affecting
millions of people, it is likely that he did so as a way to show that even if
the RFRA were found to not apply to for-profit corporations, under Smith

241Duncan, supra notc 239, at 1185.

at 1186 (citing Smith, 494 U.S. at 884).
at 1188.
1d. at 1198.

141Id.
1431d.
244
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the ACA Contraceptive Mandate as applied to for-profit corporations
would have been found to violate the First Amendment Free Exercise
clause."" The result in Hobby Lobby et al. applies to any corporation,
whether it is for-profit or non-profit and whether it is closely held or
widely held, so long as a court can determine that the corporation is
acting on sincerely held religious beliefs." 6 As a result of the
individualized exemptions doctrine under Smith, 247this result holds even
if RFRA were to be amended to discriminate against for-profit
corporations." '

245See Duncan, supra note 239, at 1185 (discussing Lukumi, where exemptions

rendered neutral law unconstitutional).
246See Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2759, 2774 (2014)
(explaining that regulations, like the Contraceptive Mandate, that force businesses to engage in
practices contrary to the owners sincerely held religious beliefs violate the RFRA, and federal
courts are certainly capable of determining which beliefs are sincere and which are not).
247Many thanks to Professor Eugene Volokh, who was gracious enough to respond to
my request for a critique of the ideas propounded in the Epilogue section of this paper.
Professor Volokh's responses to my inquiries led me to a greater examination of the Smith case
and its applicability to the ACA Contraceptive Mandate. By thanking Professor Volokh for
his time, I am not implying that Professor Volokh has endorsed my analysis or any other
aspect of this paper (in fact, he respectfully questioned the basis of my initial inquiry regarding
the First Amendment Free Exercise remedies that might have been available in Hobby Lobby
et al. and has not seen or commented on this Epilogue).
248Arguably, such an amendment would make stronger the case that the ACA
Contraceptive Mandate is not one of general application since the amendment would introduce
further discretionary delineations into the ACA Contraceptive Mandate's applicability.

