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BOUCHARD, Chancellor.
I. INTRODUCTION

This action involves a challenge by plaintiff City of Providence
("Providence") to a forum selection bylaw (the "Forum Selection
Bylaw") adopted by defendant First Citizens BancShares, Inc., ("FC
North"), a bank holding company incorporated in Delaware and based in
Raleigh, North Carolina. The Forum Selection Bylaw is virtually
identical to the ones that then-Chancellor, now Chief Justice, Strine
found to be facially valid in Boilermakers Local 154 Retirement Fund v.

DELAWARE JOURNAL OF CORPORATE LAW

Vol. 39

Chevron Corporation ("Chevron")' except in one respect: it selects as
the forum the United States District Court for the Eastern District of
North Carolina, or, if that court lacks jurisdiction, any North Carolina
state court with jurisdiction, instead of the state or federal courts of
Delaware.
FC North adopted the Forum Selection Bylaw the same day it
announced it had entered into a merger agreement to acquire First
Citizens Bancorporation, Inc. ("FC South"), a bank holding company
incorporated and based in South Carolina. Providence filed two separate
complaints that have since been consolidated into this action. The first
complaint challenges the facial validity of the Forum Selection Bylaw
and asserts a claim for breach of fiduciary duty in connection with its
adoption. The second complaint asserts claims against the FC North
board of directors concerning the proposed merger.
In this opinion, I conclude that Providence has not stated a claim
as to the facial validity of the Forum Selection Bylaw. This conclusion is
compelled by the logic and reasoning of the Chevron decision. I also
conclude that Providence has failed to state a claim for breach of
fiduciary duty in connection with the adoption of the Forum Selection
Bylaw and, further, that Providence has failed to demonstrate that it
would be unreasonable, unjust, or inequitable to enforce the Forum
Selection Bylaw here. Therefore, I grant the defendants' motions to
dismiss both of the complaints in this action.
II. BACKGROUND 2
FC North is a Delaware corporation that is headquartered in
Raleigh, North Carolina. FC North is a holding company for FirstCitizens Bank & Trust Company, which operates in seventeen states' but
has most of its banking operations-over 70% of its total deposits and
over 60% of its branches-in North Carolina.' FC North has two classes
of common stock: Class A shares that are entitled to one vote per share

A.3d 934 (Del. Ch. 2013).
Unless otherwise noted, the facts recited in this Opinion are based on the well-pled
allegations of the relevant complaint.
3
9.
4 Bylaw Compl.
First Citzens BancShares, Inc., Annual Report (Form 10-K), at 4 (Feb. 26, 2014). 1
may consider these publicly available facts at the motion to dismiss stage because they arc not
subject to reasonable dispute. See In re Gen. Motors (Hughes) S'holder Litig., 897 A.2d 162,
170-71 (Del. 2006).
2'73
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and Class B shares that are entitled to sixteen votes per share. Providence
is a holder of Class A shares.
FC South is a bank holding company incorporated and based in
South Carolina. FC South has voting and non-voting common stock.
Both FC North and FC South are allegedly controlled by the
members and affiliates of the Holding family (the "Holding Group").
The Holding Group beneficially owns shares representing approximately
52.2% of the votes of FC North and approximately 48.5% of the votes of
FC South.' As between the two, the Holding Group's economic interests
are allegedly greater in FC South than FC North.
On June 10, 2014, the FC North board adopted and approved
Amended and Restated Bylaws, which revised numerous aspects of FC
North's bylaws and added the Forum Selection Bylaw.6 That same day,
FC North announced that it had entered into a merger agreement to
acquire FC South for a mix of stock and cash. The aggregate value of
the proposed transaction is alleged to be between $636.9 million and
$676.4 million.
On June 19, 2014, Providence filed a complaint (the "Bylaw
Complaint") against FC North and the twelve members of its board of
directors (the "Board") challenging the Forum Selection Bylaw as invalid
as a matter of Delaware law or public policy (Count I) and seeking a
declaratory judgment that the Forum Section Bylaw is invalid or,
alternatively, that this Court "may nonetheless exercise jurisdiction over
this action and any action arising out of or relating to the [proposed
merger]" (Count 11I).' In the Bylaw Complaint, Providence also asserts
that the adoption of the Forum Selection Bylaw was ultra vires and a
breach of fiduciary duty (Count II).
On July 10, 2014, defendants moved to dismiss the Bylaw
Complaint in its entirety under Court of Chancery Rule 12(b)(6) for
failure to state a claim. They also moved to dismiss Count II under Rule
12(b)(3) for improper venue.
On August 1, 2014, Providence filed its second complaint (the
"Merger Complaint"). In the Merger Complaint, Providence asserts

'Bylaw Compl.
24, 26; Merger Compl. $$ 32, 36. Providence further alleges that,
when the holdings of other entities in which members of the Holding family are stockholders
and serve as directors and/or officers are included, these voting percentages increase to
approximately
58.2% of votes of FC North and 60.8% of FC South. Merger Compl.
34, 38.
6
Bylaw Compl. 35; see also First Citizens BancShares, Inc., Current Report (Form 8K), at Item 5.03 (June 10, 2014) (summarizing material changes made in FC North's Amended
and Restated Bylaws).
7
Bylaw Compl. 69.
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various class and derivative claims for breach of fiduciary duty against
the Board, as well as for breach of fiduciary duty as a controlling
stockholder and for unjust enrichment against certain directors in their
capacity as members of the Holding Group. In essence, Providence
contends that the Holding Group, through its controlling interest, unfairly
forced FC North to overpay for FC South to its own benefit and to the
dilution of FC North's minority stockholders.8
On August 4, 2014, the defendants moved to dismiss the Merger
Complaint under Rule 12(b)(3) for improper venue. On August 7, 2014,
the two cases were consolidated. Providence has not filed a consolidated
complaint or designated an operative complaint. Thus, within this
consolidated action, there are two complaints containing discrete claims,
as described above.
On the evening of August 28, Providence filed a motion to
expedite and for a preliminary injunction to enjoin a September 16 vote
by FC North stockholders on several proposals related to the proposed
merger, including a charter amendment to increase the number of
authorized shares. 9 The parties do not dispute that the Forum Selection
Bylaw purports to govern the claims Providence asserts in the Merger
Were the Forum Selection Bylaw valid, then this
Complaint.'0
Court would not be the proper venue to hear Providence's request for
injunctive relief.
As to the timing between the preliminary injunction motion and
the pending motions to dismiss, the parties previously stipulated that the
motions to dismiss would be heard on or as soon as possible after
September 3. They stipulated further that the validity of the Forum
Selection Bylaw, including whether it may bar the claims Providence

8

Thcrc is no claim challenging the Forum Selection Bylaw in the Merger Complaint.
Rather, Providence's allegations in the Merger Complaint about the Forum Selection Bylaw
12, 100-03, 114.
simply rehash its allegations in the Bylaw Complaint. See Merger Compl.
9Providence was aware of the September 16 stockholder meeting since at least August
6, 2014, when FC North filed an amendment to its registration statement with the Securities
and Exchange Commission, but it did not file its motion for expedition until twenty-two days
later (shortly before the Labor Day weekend) and just nineteen days before the date of the
meeting. The timing of its filing displays a glaring lack of alacrity with which it seeks to act as
class counsel.
1°The claims against the members of the Board in their capacity as directors of FC
North plainly fall within part (2) of the Forum Selection Bylaw, and, to the extent they arc
derivative, part (I). See n. 18, below. Providence did not argue that its claims against
members of the Board in their capacity as members of the Holding Group (an alleged
controlling stockholder) are outside the ambit of the Forum Selection Bylaw.

2015

UNREPORTED CASES

asserts in the Merger Complaint, should be resolved before any other
substantive issues."
In accordance with the parties' own stipulation, before I consider
the merits of Providence's motion to expedite to schedule a hearing on its
preliminary injunction motion, I will address the potentially dispositive
motions regarding the Forum Selection Bylaw.
III. LEGAL ANALYSIS
A. The Standard of Review underRule 12(b)(6)
A motion to dismiss pursuant to Rule 12(b)(6) for failure to state a
claim must be denied unless, assuming the well-pled allegations to be
true and viewing all reasonable inferences from those allegations in the
plaintiffs favor, I do not find there to be a "reasonably conceivable set of
circumstances" in which the plaintiff could recover.'2 In this analysis, I
do not accept as true any "conclusory allegations unsupported by specific
3
facts."'
B. The Statutory Framework for Corporate Bylaws
"[T]he bylaws of a Delaware corporation constitute part of a
binding broader contract among the directors, officers, and stockholders
formed within the statutory framework of the [Delaware General
Corporation Law (the "DGCL")]."" Under 8 Del. C. § 109(a), a
corporation may "confer the power to adopt, amend or repeal bylaws
upon the directors." A corporation's bylaws, under 8 Del. C. § 109(b),
"may contain any provision, not inconsistent with law or with the
certificate of incorporation, relating to the business of the corporation,
the conduct of its affairs, and its rights or powers or the rights or powers
of its stockholders, directors, officers or employees." I evaluate the

'Stip. Regarding Consolidation and Briefing on Defs.' Mots. to Dismiss 1 (Aug. 7,
2014) ("The Panics agrcc that the issue of the validity of the Bylaw, including as applied to the
Merger Litigation, should be decided before any other substantive issue raised in the Merger
Litigation is decided by the Court, and that Defendants are not required to submit an
opposition to any expedition or injunction motion submitted by Plaintiff before the Court rules
on Defendants' motions to dismiss[.]").
12See Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital
Hldgs. LLC, 27 A.3d 531,
536 (Del. 3 2011).
S Gantler v. Stephens, 965 A.2d 695, 704
(Del. 2009).
4
1 Chevron, 73 A.3d
at 939.
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validity of the Forum Selection Bylaw, as a bylaw of a Delaware
corporation, under Delaware law."
C. FC North's Forum Selection Bylaw is Facially Valid
FC North's charter grants the power to amend the bylaws to the
Board.' 6 Chevron explains the expectation that investors in corporations
like FC North should therefore have: "[s]tockholders are on notice that,
as to those subjects that are subject of regulation by bylaw under 8 Del.
C. § 109(b), the board itself may act unilaterally to adopt bylaws
addressing those subjects."' 7
In all but two respects, the Forum Selection Bylaw is functionally
identical to the bylaws of Chevron Corporation and FedEx Corporation
challenged in Chevron. All three seek to regulate the proper forum for
lawsuits against the corporation and its directors, officers, and employees
asserting (i) any derivative claim; (ii) any claim for breach of fiduciary
duty owed by a director, officer, or employee of the corporation; (iii) any
claim arising under any provision of the DGCL; and (iv) any claim
governed by the internal affairs doctrine.'" The two distinctions are as
follows: first, whereas the boards of Chevron and FedEx selected

5

938.
Certificate of Incorporation of First Citizens BancShares, Inc., art. V
("[Tihe Board of Directors shall have the power to make, adopt, alter, amend and repeal, from
time to time, the Bylaws of the corporation, subject to the rights of the shareholders entitled to
vote with respect thereto to alter or repeal Bylaws made by the Board of Directors."). I take
judicial notice of this provision of FC North's charter because Providence does not contest its
existence or authenticity. See Malpiede v. Townson, 780 A.2d 1075, 1090-92 (Del. 2001).
7
' 8 Chevron, 73 A.3d at 955-56.
" See id. at
16Restated

1

FC North's Forum Selection Bylaw provides:

Exclusive Forum for Certain Disputes: Unless the corporation consents in
writing to the selection of an alternative forum, the United States District
Court for the Eastern District of North Carolina or, if such court lacks
jurisdiction, any North Carolina state court that has jurisdiction, shall, to the
fullest extent permitted by law, be the sole and exclusive forum for (I) any
derivative action or proceeding brought on behalf of the corporation, (2) any
action asserting a claim of breach of a fiduciary duty owed by any director,
officer or other employee of the corporation to the corporation or the
corporation's shareholders, (3) any action asserting a claim arising pursuant to
any provision of the General Corporation Law of the State of Delaware, and
(4) any action asserting a claim governed by the internal affairs doctrine. Any
person or entity purchasing or otherwise acquiring or holding any interest in
shares of capital stock of the Corporation shall be deemed to have notice of
and consented to the provisions of this Section 8.
Bylaw Compl. 37.
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Delaware courts as their exclusive forums, the Board of FC North
selected North Carolina courts; and second, FC North's Forum Selection
Bylaw, unlike that of Chevron or FedEx, is applicable only "to the fullest
extent permitted by law." These distinctions frame an issue of first
impression: whether the board of a Delaware corporation may adopt a
bylaw that designates an exclusive forum other than Delaware for intracorporate disputes.
After carefully interpreting the relevant Delaware statutes and case
law implicated by board-adopted forum selection bylaws, thenChancellor Strine concluded in Chevron that these types of bylaws are
statutorily and contractually valid under Delaware law:
As a matter of easy linguistics [in interpreting 8 Del. C. §
109(b) for the proper scope of corporate bylaws], the forum
selection bylaws address the "rights" of the stockholders,
because they regulate where stockholders can exercise their
right to bring certain internal affairs claims against the
corporation and its directors and officers. .

.

.

That is,

because the forum selection bylaws address internal affairs
claims, the subject matter of the actions the bylaws govern
relates quintessentially to "the corporation's business, the
conduct of its affairs, and the rights of its stockholders [qua
stockholders]."

In an unbroken line of decisions dating back several
generations, our Supreme Court has made clear that the
bylaws constitute a binding part of the contract between a
Delaware corporation and its stockholders ....

[A] change

by the board [to the bylaws pursuant to 8 Del. C. § 109(a)]
is not extra-contractual simply because the board acts
unilaterally; rather it is the kind of change that the
overarching statutory and contractual regime the
stockholders buy into explicitly allows the board to make on
its own.
In other words, the Chevron and FedEx
stockholders have assented to a contractual framework
established by the DGCL and the certificates of
incorporation that explicitly recognizes that stockholders
will be bound by bylaws adopted unilaterally by their
boards.
Under that clear contractual framework, the
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stockholders assent to not having to assent to board-adopted
bylaws.' 9
In my opinion, the same analysis of Delaware law outlined in Chevron
validates the Forum Selection Bylaw here. Although then-Chancellor
Strine in Chevron commented that Delaware, as the state of
incorporation, "was the most obviously reasonable forum" for internal
affairs cases because those "cases will be decided in the courts whose
Supreme Court has the authoritative final say as to what the governing
law means,"" nothing in the text or reasoning of Chevron can be said to
prohibit directors of a Delaware corporation from designating an
exclusive forum other than Delaware in its bylaws.2 ' Thus, the fact that
the Board selected the federal and state courts of North Carolina-the
second most obviously reasonable forum given that FC North is
headquartered and has most of its operations there-rather than those of
Delaware as the exclusive forums for intra-corporate disputes does not,
in my view, call into question the facial validity of the Forum Selection
Bylaw.22
Providence also challenges the facial validity of the Forum
Selection Bylaw on the theory that it improperly deprives this Court of
the "exclusive jurisdiction" vested upon it by the General Assembly
under various provisions of the DGCL. For example, Providence argues
that because 8 Del. C. § 203(e) vests this Court with "exclusive
jurisdiction to hear and determine all matters with respect to [that]
section [i.e., 8 Del. C. § 203]," the Forum Selection Bylaw must be
contrary to Delaware law and public policy because it would improperly
strip this Court of that jurisdiction.23 In addition, Providence contends

'9 Chevron, 73 A.3d at 950-51, 955-56.
at 953.
See also In re IBP, Inc. Sholders Litig., 2001 WL 406292, at *9 n.21 (Del. Ch. Apr.
18, 2001) ("Delaware courts have not hesitated to enforce forum selection clauses that operate
to divest22the courts of this State of the power they would otherwise have to hear a dispute.").
Nothing in this Opinion should be construed as taking any position on the wisdom of
selecting the forums designated in the Forum Selection Bylaw. See CA. Inc. v. AFSCME
Emps. Pension Plan, 953 A.2d 227, 240 (Dcl. 2008) ("[W]e express no view on whether the
Bylaw as currently drafted, would create a better governance scheme from a policy standpoint.
We decide
23 only what is, and is not, legally permitted under the DGCL.").
Providence raises this or similar arguments with respect to a litany of other DGCL
provisions that vest jurisdiction in the Court of Chancery, some of which use the phrase
"exclusive jurisdiction" and others of which do not: 8 Del. C. §§ 168, 205, 211, 219, 220, 223,
225, 226, 227, 231, 262, 283, 291, 322. The primary case upon which Providence relies,
Datapoint Corp. v. Plaza Sec. Co., 496 A.2d 1031 (Del. 1985), is clearly distinguishable. In
Datapoint, the Delaware Supreme Court affirmed the issuance of a preliminary injunction
2
21ld.
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that the Board's designation of an exclusive forum other than this Court
was unlawful because it has a substantive right to assert in this Court
certain claims arising under 8 Del. C. § Il1 and other provisions of
the DGCL.
As an initial matter, I question Providence's interpretation of these
provisions of the DGCL. Vice Chancellor Laster recently, and quite
thoroughly, addressed a similar jurisdictional question and concluded
that a grant by the General Assembly of "exclusive" jurisdiction to this
Court for claims arising under a particular statute does not preclude a
party from asserting a claim arising under that statute in a different
jurisdiction. 4 He further concluded that any attempt by the General
Assembly to bestow, in Providence's words, a "substantive right" to bring
a claim only in this Court would conflict with the Supremacy Clause of
the United States Constitution and federal diversity jurisdiction."
I need not decide these questions, however. In Chevron, thenChancellor Strine declined to resolve each of the plaintiffs' "hypothetical
as-applied challenges" in finding the Chevron and FedEx forum bylaws
to be facially valid. 6 Similarly, it is not necessary for me to resolve
Providence's "exclusive jurisdiction" or "substantive right" arguments to
determine the facial validity of the Forum Selection Bylaw because they
are purely hypothetical. Providence has not asserted a claim in either of
its complaints under any of the statutes it has identified.
Moreover, the Forum Selection Bylaw, by its terms, is only
enforceable "to the fullest extent permitted by law." This qualification
appears to carve out from the ambit of the Forum Selection Bylaw a
claim for relief, if any, that may be asserted only in the Court of
enjoining the board's ability to cnforce a bylaw that regulated the effective time of action taken
by stockholder written consent because the bylaw was "clearly in conflict with the letter and
intent" of 8 Del. C. § 228. Id. at 1035-36. Nothing in Datapointconcerns the jurisdiction of
this Court
or controls the validity of a forum selection bylaw.
24
See IMO Daniel Kloiber Dynasty Trust,- A.3d -, 2014 WL 4071326, at *13 (Del.
Ch. Aug. 6, 2014) ("When a Delaware state statute assigns exclusive jurisdiction to a particular
Delaware court, the statute is allocating jurisdiction among the Delaware courts. The state is
not making a claim against the world that no court outside of Delaware can exercise
jurisdiction over that type of case. Nor, as a matter of power within our federal republic, could
the State of Delaware arrogate that authority to itself.... In my view, Delaware also cannot
unilaterally preclude a sister state from hearing claims under its laws."); see also ElfAtochem
N. Am., Ihc. v. Jaffari,727 A.2d 286, 295 (Del. 1999) ("For the purpose of designating a more
convenient forum, we find no reason why the members [of an LLC] cannot alter the default
jurisdictional
provisions of the statute and contract away their right to file suit in Delaware").
25
See Kloiber, 2014 WL 4071326, at *13.
26See Chevron, 73 A.3d at 958-63; see also XL Specialty Ins. Co. v. WMI Liquidating
Trust, 93 A.3d 1208, 1217 (Del. 2014) ("Delaware courts do not render advisory or
hypothetical opinions.").
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Chancery. Here, all of the claims pled in the Merger Complaint (i.e.,
breach of fiduciary duty and unjust enrichment) are Delaware common
law claims that can be (and frequently have been) asserted in nonDelaware forums, including North Carolina courts.
For the foregoing reasons, I conclude that the Forum Selection
Bylaw is facially valid as a matter of law and, thus, that Counts I and III
of the Bylaw Complaint should be dismissed for failure to state a claim
upon which relief may be granted.
D. ProvidenceHas Failedto State a Claimfor Breach of
FiduciaryDuty in Connection with the Adoption of
the Forum Selection Bylaw
Count II of the Bylaw Complaint asserts that "[t]he self-interested
adoption of the Forum Selection Bylaw" was a breach of fiduciary duty.
In this regard, Providence argues that the Board's adoption of the Forum
Selection Bylaw was part and parcel of its self-interested, disloyal
conduct in approving the merger with FC South. It also implies that the
Board selected courts in North Carolina (as opposed to courts in
Delaware or any other State) because the directors thought they might
receive favorable treatment there. In support of its position, Providence
cites two allegations of the Bylaw Complaint: (i) the Forum Selection
Bylaw "was motivated by a desire to protect the interests of the
individual members of the Board and other affiliates of the Holding
Group, including officers of the Company"; and (ii) the Board adopted
the Forum Selection Bylaw "to insulate itself from the jurisdiction of
Delaware courts."
These allegations are wholly conclusory. They provide no basis to
infer, even under the reasonable conceivability standard, that the Forum
Selection Bylaw was the product of a breach of fiduciary duty.
The Forum Selection Bylaw plainly does not insulate the Board's
approval of the proposed merger from judicial review. It simply requires
that such review take place in a court based in North Carolina. In that
regard, Providence has not provided any well-pled facts to call into
question the integrity of the federal and state courts of North Carolina or
to explain how the defendants are advancing their "self-interests" by
having claims arising from their approval of the proposed merger
adjudicated in those courts as opposed to the courts of Delaware. Nor
has Providence alleged that the relevant federal or state courts in North
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Carolina would not have jurisdiction over FC North, the Board, or the
company's officers and employees. 7 Given the absence of any such facts
and the wholly conclusory allegations upon which Count II of the Bylaw
Complaint is predicated, Providence has failed to rebut the presumption
of the business judgment standard of review that attaches to the Board's
adoption of the Forum Selection Bylaw28 or to show that the Board's
selection of North Carolina as the exclusive forum was irrational.
Accordingly, Count II of the Bylaw Complaint fails to state a
claim upon which relief may be granted.
E. The Standard ofReview under Rule 12(b)(3)
A stockholder plaintiffs claims that are governed by a valid forum
selection bylaw designating an exclusive jurisdiction other than this
Court may be dismissed under Rule 12(b)(3) for improper venue. 9 The
bylaw must be valid on its face and as-applied. I have already concluded
that the Forum Selection Bylaw is facially valid.
F. FC North's Forum Selection Bylaw is Valid As-Applied Here
The remaining question is whether the Forum Selection Bylaw is
valid as-applied. Chevron did not reach this question because it only
considered the facial validity of Chevron's and FedEx's forum selection
bylaws." Here, by contrast, FC North and the Board request that I
enforce the Forum Selection Bylaw to dismiss the Merger Complaint.
Chevron is nonetheless instructive on the proper framework to consider
the defendants' motion to dismiss for improper venue.'
27

Separately, the defendants represented that FC North's directors and executive
officers all live in North Carolina. Dcfs.' Rcply Br. 3, 7.
28See Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984), overruledon
other grounds by
Brehm v.29Eisner, 746 A.2d 244 (Del. 2000).
See, e.g., Baker v. Impact Hldg., Inc., 2010 WL 1931032, at *2 (Dcl. Ch. May 13,
2010) ("The proper procedural rubric for addressing a motion to dismiss based on a forum
selection30clause is found under Rule 12(b)(3), improper venue.").
See Chevron, 73 A.3d at 940 ("In an attempt to defeat the defendants' motion, the
plaintiffs have conjured up an array of purely hypothetical situations in which they say that the
bylaws of Chevron and FedEx might operate unreasonably.... [lI]t would be imprudent and
inappropriate to address these hypotheticals in the absence of a genuine controversy with
concrete facts.").
31
See id. at 959 ("[Tihc time for a plaintiff to make an as-applied challenge to the
forum selection clauses is when the plaintiff wishes to, and does, file a lawsuit outside the
chosen forum. At that time, a court will have a concrete factual situation against which to
apply the Bremen test, or analyze, d la Schnell, whether the directors' use of the bylaws is a
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My decision on whether the Forum Selection Bylaw is valid asapplied to Providence's remaining claims is guided by the United States
Supreme Court's analysis in The Bremen v. Zapata Off-Shore Company,32
which the Delaware Supreme Court explicitly adopted in Ingres
Corporation v. CA, Inc." Chevron cogently articulated the lessons of
this case law:
In Bremen, the Court held that forum selection clauses are
valid provided that they are "unaffected by fraud, undue
influence, or overweening bargaining power," and that the
provisions "should be enforced unless enforcement is shown
by the resisting party to be 'unreasonable."' In Ingres, our
Supreme Court explicitly adopted this ruling, and held not
only that forum selection clauses are presumptively
enforceable, but also that such clauses are subject to asapplied review under Bremen in real-world situations to
ensure that they are not used "unreasonabl[y] and
unjust[ly].""

An additional lens through which the enforceability of the Forum
Selection Bylaw may be reviewed is under Schnell v. Chris-Craft
Industries, Inc. 5 and its teaching that "inequitable action does not
36
become permissible simply because it is legally possible.v
Providence asserts several arguments in opposition to the
defendants' invocation of the Forum Selection Bylaw to dismiss the
Merger Complaint. These arguments can be generalized as raising three
as-applied challenges under Bremen and, to a lesser extent, Schnell.
First, Providence asserts that Delaware has an overriding interest in
resolving what it describes as the "novel and substantial" issues raised in
the Merger Complaint. Second, Providence contends that the timing of
the Board's adoption of the Forum Selection Bylaw-simultaneous with
the adoption of the merger agreement-renders applying the bylaw to
breach of fiduciary duty.").
"2407 U.S. 1 (1972).
"8
34 A.3d 1143, 1145 (Del. 2010).
Chevron, 73 A.3d at 957 (citing Bremen, 407 U.S. at 10; Ingres, 8 A.3d at 1146); see
also Nat'l Indus. Gp. (Hldg.) v. Carlyle Inv. Mgmt. L.L.C., 67 A.3d 373, 381 (Del. 2013)
(same). 35
A.2d 437 (Del. 1971).
36Id. at 439; see also Black v. Hollinger Int'l Inc., 872 A.2d 559, 564 (Del. 2005)
(affirming then-Vice Chancellor Strine's decision that found certain bylaw amendments
adopted by a controlling stock to be "invalid in equity and of no force and effect, because they
had been adopted for an inequitable purpose and had an inequitable effect").
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dismiss the Merger Complaint unreasonable. Third, Providence argues
that the circumstances here, in which the Forum Selection Bylaw cannot
be repealed without the support of FC North's majority stockholder, the
Holding Group, make enforcement of the bylaw unjust. Providence does
not allege fraud or overreaching on behalf of the Board in adopting the
Forum Selection Bylaw.
1. Delaware's Purported Interest in the Claims
Raised in the Merger Complaint
Providence describes its challenge to the merger between FC
North and FC South as a "novel" equity dilution claim under the
framework of Gentile v. Rossette." It then draws on case law resolving
disputes involving multi-forum litigation (primarily under the standard of
Mc Wane Cast Iron Pipe Corporationv. McDowell- Wellman Engineering
Company38 or on forum non conveniens grounds) to assert that Delaware
has strong public policy in favor of this Court deciding novel questions
of Delaware corporate law uniformly and authoritatively. 9 Although
considerations of Delaware' interest in having the Court of Chancery
resolve breach of fiduciary duty claims properly may be considered in a
McWane orforum non conveniens analysis, that case law is inapposite to
the circumstances here, where there is a designated forum for resolving
intra-corporate disputes: a North Carolina court. The whole point of
adopting the Forum Selection Bylaw was to solve the issue of multiforum litigation such that this Court (and courts in other jurisdictions)
would not need to divine the appropriate forum."

37906 A.2d 91 (Del. 2006). In Gentile, the Delaware Supreme Court concluded that
a
stockholder plaintiff may have direct and derivative standing to assert a breach of fiduciary
duty claim against a controlling stockholder where "(I) a stockholder having majority or
effective control causes the corporation to issue 'excessive' shares of its stock in exchange for
assets of the controlling stockholder that have a lesser value; and (2) the exchange causes an
increase in the percentage of the outstanding shares owned by the controlling stockholder, and
a corresponding decrease in the share percentage owned by the public (minority)
shareholders." Id. at 100.
38263
A.2d 281 (Del. 1970).
39
See, e.g., Ryan v. Gifford, 918 A.2d 341, 349-51 (Del. Ch. 2007); In re Topps Co.
Sholders Litig., 924 A.2d 951, 956-61 (Del. Ch. 2007); In re Chambers Dev. Co., Inc.
S"holders Litig., 1993 WL 179335, at *3 (Dcl. Ch. May 20, 1993).
40See Chevron, 73 A.3d at 952 ("[F]orum selection bylaws are designed to bring order
to what ... boards ... say they perceive to be a chaotic filing of duplicative and inefficient
derivative and corporate suits against the directors and the corporations.").
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The DGCL does not express any preference of the General
Assembly one way or the other on whether it is permissible for boards of
directors to require stockholders to litigate intra-corporate disputes in the
courts of foreign jurisdictions. In contrast, in 2000, the General
Assembly explicitly amended § 18-109(d) of the Limited Liability
Company Act to prevent a Delaware LLC from mandating a foreign
court as the exclusive forum for intra-entity disputes asserted by its nonmanager members, the LLC analogue to stockholders.4 ' This dichotomy
led this Court to conclude, when determining the validity of a foreign
forum selection clause in a stockholder agreement, that "Delaware does
not have an overarching public policy that prevents the stockholders of
Delaware corporations from agreeing to exclusive foreign jurisdiction of
any matter involving the internal affairs of such entities." 2 Similarly
here, I do not discern an overarching public policy of this State that
prevents boards of directors of Delaware corporations from adopting
bylaws to require stockholders to litigate intra-corporate disputes in a
foreign jurisdiction.
Providence also overstates the novelty raised by its claims in the
Merger Complaint. At its core, the Merger Complaint alleges that the
Board of FC North, under the control of the Holding Group, overpaid for
FC South because the Holding Group has greater economic interests in
FC South than FC North. These claims constitute self-dealing or waste
claims governed by well-established principles of Delaware law. Gentile
and its progeny may be implicated in determining whether such claims
are direct, derivative, or both in nature. The issues of Delaware law
involved in that inquiry, however, are far from the type of unprecedented
claims that might theoretically43 outweigh Delaware's substantial interest
in enforcing a facially valid forum selection bylaw designating a federal
or state court outside Delaware as the exclusive forum.'

4'6 Del. C. § 18-109(d). ("Except by agreeing to arbitrate any arbitrable matter
in a

specified jurisdiction or in the State of Delaware, a member who is not a manager may not
waive its right to maintain a legal action or proceeding in the courts of the State of Delaware
with respect to matters relating to the organization or internal affairs of a limited liability
company.").
42
Baker, 2010 WL 1931032, at *2.
43Accord In re Revlon, Inc. Sholders Litig., 990 A.2d 940, 961 n.8 (Del. Ch. 2010) ("1
can envision that the Delaware courts would retain some measure of inherent residual
authority so that entities created under the authority of Delaware law could not wholly exempt
themselves from Delaware oversight.").
44If a genuinely novel issue of Delaware law were to arise, the Delaware Constitution
expressly provides for a United States District Court or the highest appellate court of any state,
among other tribunals, to certify questions to the Delaware Supreme Court. See Del. Const.
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FC North is based in North Carolina, most of its deposits are held
there, most of its branches are located there, no contention is made that
jurisdiction cannot be obtained there over FC North's directors, and no
legitimate contention can be made that complete relief cannot be
afforded there. Under these circumstances, and given the lack of any
Delaware public policy mandating that claims of the nature asserted in
the Merger Complaint be litigated in Delaware, I conclude it is not
unreasonable to apply the Forum Selection Bylaw in this case.
2. The Timing of the Adoption of the Forum Selection Bylaw
Providence argues that "enforcing the Forum Selection Bylaw
against [it] would be unjust because the Board's adoption of the Bylaw,
which occurred simultaneously with the announcement of the unfair
[proposed merger], goes well beyond [its] reasonable expectations.""5 I
disagree. As explained in Chevron, "an essential part of the contract
stockholders [like Providence] assent to when they buy stock in [FC
North] is one that presupposes the board's authority to adopt binding
bylaws consistent with 8 Del. C. § 109. '" 6 Thus, the reasonable
expectation a stockholder of FC North should have is that its Board may
adopt a forum selection bylaw that, subject to challenge on an as-applied
basis, designates a court outside Delaware as the exclusive forum for
intra-corporate disputes.
Providence also argues it would be inequitable to apply the Forum
Selection Bylaw under Schnell because it was adopted in connection with
a self-interested transaction that disproportionately benefits an alleged
controlling stockholder. 7 This is a reprise of Count II of the Bylaw
Complaint, discussed above, and fails for the same reason: Providence
has not alleged any well-pled facts calling into question the integrity of
the federal or state courts of North Carolina or explaining how the
defendants have advanced their "self-interests" by having the claims in
the Merger Complaint adjudicated in those courts instead of a Delaware
court. The conduct of the FC North Board in approving the proposed
merger will not be absolved from judicial review; that review simply
must occur in a North Carolina court.
In sum, the Forum Selection Bylaw merely regulates "where
stockholders may file suit, not whether the stockholder may file suit or
art. IV, §45 11(8); see also Supr. Ct. R. 41(a)(ii).
P1.'s Ans. Br. at 30.
46
Chevron, 73 A.3d at 940.
47
p.'s Ans. Br. 34-36.
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the kind of remedy that the stockholder may obtain."4s That the Board
adopted it on an allegedly "cloudy" day when it entered into the merger
agreement with FC South rather than on a "clear" day is immaterial given
the lack of any well-pled allegations in either of Providence's
demonstrating any impropriety in this timing.
Separately, Providence's contention that the Forum Selection
Bylaw cannot be enforced because it seeks to regulate the forum for
asserting claims that arose before it was adopted is unpersuasive. This
argument is simply a dressed-up version of the "vested right" doctrine
that was soundly rejected in Kidsco Inc. v. Dinsmore49 and Chevron."
This too is not a basis to not apply the Forum Selection Bylaw here.
3. The Alleged Inability to Repeal the Forum Selection Bylaw
In its final Bremen argument, Providence argues it is unjust to
apply the Forum Selection Bylaw here because the stockholders of FC
North effectively lack the ability to repeal it since FC North is controlled
by the Holding Group. This issue was not addressed in Chevron because
neither of the corporations whose forum selection bylaw was being
challenged there had a controlling stockholder.
Then-Chancellor Strine noted in Chevron that a board-adopted
forum selection bylaw, much like any board-adopted bylaw, is
"subject ...to the most direct form of attack by stockholders who do not
favor them: stockholders can simply repeal them by a majority vote."'
His discussion of the relationship between the ability of a board of
directors and the ability of stockholders to amend a corporation's bylaws
appears to consider the statutory framework in the abstract. I do not
interpret either the DGCL or Chevron to mandate that a board-adopted
forum selection bylaw can be applied only if it is realistically possible
that stockholders may repeal it. In other words, that there is currently a
controlling stockholder who may favor a board-adopted forum selection
bylaw, as appears to be the case with FC North, does not make it per se
unreasonable to enforce the bylaw. For me to conclude otherwise would,

48

Chevron, 73 A.3d at 952.
49674 A.2d 483 (Del. Ch. 1995), affd, 670 A.2d 1338 (TABLE).
50
See Chevron, 73 A.3d at 955 (quoting Kidsco, 674 A.2d at 492) ("As thcn-Vicc
Chancellor, now [former-]Justice, Jacobs explained in the Kidsco case, under Delaware law,
where a corporation's articles or bylaws 'put all on notice that the by-laws may bc amended at
any time, no vested rights can arise that would contractually prohibit an amendment."').
51
Chevron, 73 A.3d at 954 (citing 8 Del. C. § 109(a)).

2015

UNREPORTED CASES

as the defendants note, "be tantamount to rendering questionable all
board-adopted bylaws of controlled corporations."5
Reaching this conclusion does not leave minority stockholders of
controlled corporations without recourse. Schnell is a powerful lens
through which this Court evaluates the as-applied validity of forum
selection bylaws. In the appropriate case, a foreign forum selection
bylaw may not withstand Schnell scrutiny. For reasons previously
discussed, however, Providence has not convinced me that it would be
inequitable here to require Providence to litigate the claims asserted in
the Merger Complaint in the United States District Court for the Eastern
District of North Carolina or in a North Carolina state court.

For the reasons discussed above, I conclude that it is not
unreasonable or unjust under Bremen or inequitable under Schnell to
enforce the Forum Selection Bylaw here. FC North and the majority of
its operations are based in North Carolina. It stands to reason, under the
presumption of Delaware law that directors will act in good faith, 3 that
the Board determined that the most efficient courts in which to defend
against the claims governed by the Forum Selection Bylaw, such as those
raised in the Merger Complaint, are the federal and state courts in North
Carolina. Under Delaware law and FC North's governing documents, the
Board was entitled to designate those courts for this purpose. Providence
has not sufficiently alleged or argued any grounds that give me pause in
enforcing the Forum Selection Bylaw, and, accordingly, I will enforce it.
Further supporting my conclusion are important interests of
judicial comity. If Delaware corporations are to expect, after Chevron,
that foreign courts will enforce valid bylaws that designate Delaware as
the exclusive forum for intra-corporate disputes, 4 then, as a matter of
comity, so too should this Court enforce a Delaware corporation's bylaw

52
53Defs.'

Reply Br. 2 1.
See Aronson, 473 A.2d at 812.
See, e.g., Groen v. Safeway Inc., No. RG14716641 (Cal. Super. Ct. May 14, 2014);
Miller v.Beam, Inc., No. 2014 CH 00932 (111.
Cir. Ct. Mar. 5, 2014); Hemg Inc. v. Aspen
Univ., 2013 WL 5958388 (N.Y. Sup. Ct. Nov. 14, 2013); contra Roberts v. TriQuint
SemiConductor, IMc., No. 1402-02441 (Or. Cir. Ct. Aug. 14 2014); Galaviz v. Berg, 763 F.
Supp. 2d 1170 (N.D. Cal. 2011). For the reasons set forth in Chevron and this Opinion, the
Galaviz and TriQuintdecisions, to the extent they purport to apply Delaware law, are based on
a misapprehension of Delaware law regarding the facial validity and as-applied analysis of
forum selection bylaws.
54
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that does not designate Delaware as the exclusive forum. In my opinion,
to conclude otherwise would stray too far from the harmony that
fundamental principles ofjudicial comity seek to maintain.
IV. CONCLUSION

For the foregoing reasons, defendants' motion to dismiss the
Bylaw Complaint under Court of Chancery Rule 12(b)(6) is GRANTED.
Defendants' motion to dismiss the Merger Complaint under Court of
Chancery Rule 12(b)(3) also is GRANTED."
IT IS SO ORDERED.

55

Bascd on this conclusion, Providence's motions for expedition and a preliminary

injunction arc moot.
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This case involves the acquisition of the minority interest in a
corporation by a controlling stockholder, in a manner alleged not to be
entirely fair. Because the controller is a fiduciary that stood on both
sides of this transaction, the controller will have to demonstrate on a
developed record that the transaction was entirely fair to the minority (or
that mechanisms were in place approximating an arm's-length
transaction, in which case its burden may be reduced). The Amended
Complaint also pleads breaches of fiduciary duty against directors of the
company appointed as members of a special committee formed to
negotiate with the controller and other disinterested directors who voted
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to recommend the transaction, as well as a claim against the company for
This
aiding and abetting directors' breaches of fiduciary duty.
Memorandum Opinion addresses those defendants' Motions to Dismiss.
I.

FACTS

1. The Parties
Cornerstone Therapeutics Inc. ("Cornerstone," or the "Company")
is a publicly-traded Delaware pharmaceutical company, headquartered in
Cornerstone's business "focuse[s] on
Cary, North Carolina.'
commercializing products for the hospital, niche respiratory, and related
specialty products" industry by "acquiring companies and
registration-stage products that fit within its focus areas," and "marketing
[those] products through its wholly-owned subsidiary, Aristos
Pharmaceuticals, Inc. "2 Craig A. Collard is the Company's founder and,
prior to the February 3, 2014 merger at issue in this litigation (the
"Merger"), was its CEO. As of February 3, 2014, Cornerstone's board of
directors consisted of Collard, Anton Giorgio Failla, Robert M. Stephan,
Marco Vecchia, James A. Harper, Laura Shawver, Christopher G.
Codeanne, Michael D. Enright, and Michael Heffernan.
In May 2009, Chiesi Farmaceutici S.p.A. ("Chiesi"), a privatelyheld Italian drug manufacturer, purchased 11,902,741 shares of
Cornerstone common stock, obtaining a controlling position in the
Company, pursuant to a "series of agreements with the Company and
certain of its stockholders, including Collard, ' in exchange for
approximately $15.5 million in cash and a ten-year distribution license
for Chiesi's "Curosoft" product, "a treatment for respiratory distress
syndrome in premature infants."4 In connection with that transaction,
Cornerstone and Chiesi entered into a "Governance Agreement," which
granted Chiesi certain majority stockholder rights and placed restrictions
on Chiesi's ability to make purchases and transfers of Cornerstone stock.
According to the Plaintiffs, "[a]s part of the 2009 Chiesi Transaction, the
Company agreed that Chiesi was permitted to purchase additional shares
from the Company, other stockholders, or on the market, such that Chiesi

'The facts cited herein are taken from the Verified Amended Complaint unless
otherwise2 indicated.
Am. Compl. 33.
3
41d. 49.
1d. 37.
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would be able to maintain its beneficial ownership of 51% of
Cornerstone's outstanding common stock."'
In December 2010, Chiesi purchased an additional 450,000 shares
of Cornerstone stock from entities controlled by Collard, after which
Chiesi owned 55.51% of Cornerstone's outstanding stock. In March
2012, pursuant to a Stock Purchase Agreement, Chiesi purchased an
additional 1,443,913 shares, increasing its interest in Cornerstone to
above 60%. In June 2012, Cornerstone and Chiesi entered into a senior
secured loan facility, pursuant to which Chiesi obtained a right to convert
certain debt to common stock, and became the beneficial owner of 65.4%
of Cornerstone common stock.
2. The Special Committee
On February 18, 2013, Chiesi delivered to the Cornerstone board a
letter (the "Offer Letter") "offering to acquire all of the outstanding
shares of common stock of Cornerstone not owned by Chiesi at a price
range of $6.40 to $6.70 per share."6 The Offer Letter explained that
"[d]uring the last few months we have conducted an extensive review of
Cornerstone based on publicly available information, our own deep
experience in the pharmaceutical industry and consultations with our
outside advisors," and that, "[a]t $6.40 to $6.70 per share, our proposal
represents a 20% to 25% premium over [the] Friday, February 15, 2013
closing price of $5.35. ' 7 The Offer Letter did not condition Chiesi's offer
on the approval of a majority of the minority stockholders.
As noted above, in February 2013, Cornerstone's board consisted
of nine directors. Of those nine directors, three had current or prior
employment relationships with Chiesi. Specifically, Failla served at that
time as Head of Business Development at Chiesi; Vecchia served "as
Head of Legal and Corporate Affairs at Chiesi and as a member of the
board of directors of several Chiesi subsidiaries;"8 and Stephan had
"served as Vice President and Secretary from 1997 to 2012 and [had]
served as a director from April 2009 to 2012 of Chiesi Pharmaceuticals,
Inc., USA, a subsidiary of Chiesi."9

5

1d. 38.
'Id. 45.
7

1d. 50.
'1d. 18.
91d.

17.
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In response to Chiesi's Offer Letter, the Cornerstone board formed
a special committee of five directors-Harper, Shawver, Codeanne,
Enright, and Heffernan (the "Special Committee"). Although the
Defendants contend that the members of the Special Committee were
disinterested and independent, the Plaintiffs disagree. Rather, the
Plaintiffs allege that Harper and Shawver lacked independence in
evaluating Chiesi's offer due to their involvement with Phenomix
Corporation, Inc. ("Phenomix"), a company that in 2009 signed a $191
million agreement with Chiesi. At that time, Harper was a director, and
Shawver was the CEO and a director, of Phenomix, but by 2013
Phenomix was defunct and existed only to wind up its affairs. Although
the Phenomix deal was consummated in 2009-several years prior to
Chiesi's February 2013 Offer Letter-and Phenomix was defunct by that
time, the Plaintiffs contend that Harper and Shawver's relationships
demonstrate that neither individual could have acted independently in
evaluating the transaction. Further, the Plaintiffs allege that Codeanne,
Enright, and Heffernan lacked independence because those directors
were "hand-picked by Collard," who sold stock to Chiesi in May 2009
and December 2010.10
The Plaintiffs additionally contend that "[t]he Special Committee
[held] only illusory power," as "Chiesi made clear from the outset that it
was not interested in divesting its controlling interest or considering
alternative strategic transactions."" The Plaintiffs point to Chiesi's Offer
Letter, which concluded with the statement that "we are interested only
in acquiring the remaining shares of Cornerstone and we have no interest
in a disposition of our controlling interest or in considering any other
strategic transaction involving Cornerstone."' 2
Upon its formation in February 2013, the Special Committee
obtained Clifford Chance US LLP as legal counsel and Lazard as its
financial advisor. The Plaintiffs challenge the Special Committee's
decision to retain Lazard, in light of "the fact that Lazard informed the
Special Committee that it had current and recent past financial advisory
relationships with, or connections to, Chiesi.""
Specifically, the
Plaintiffs find fault in the Special Committee's accepting that "(i) an
employee of Lazard S.r.l. . . . is a member of the board of directors of
Chiesi; (ii) an analyst at Lazard Italy is the nephew of the Chairman of

oId. 47.
"Id. 46.
21d. 45.
5 1.
5d.

2015

DIRECTR INTERLOCKS AND CORPORATE GOVERNANCE

Chiesi; and (iii) bankers at the Lazard group (including a senior member
of the proposed team for this engagement) had solicited Chiesi."'4
3. Chiesi and the Special Committee Negotiate a Deal
According to the Defendants, Chiesi's Offer Letter "prompted a
vigorous, arm's-length negotiation process between Chiesi and the
Special Committee, which lasted nearly seven months,"" and during
which "the Special Committee met 37 times . . . and received six separate
detailed financial presentations from its independent financial advisor." 6
Upon receiving Chiesi's Offer Letter, the Special Committee reviewed
Comerstone's most recent management forecasts as well as Lazard's
financial analysis of the Company. Based on those figures, the Special
Committee concluded that "a value range of $11.00 to $12.00 per
Company share was fair for the minority stockholders."'' 7 As a result, on
April 26, 2013, at the instruction of the Special Committee, Lazard
informed Chiesi's financial advisor that the Committee considered
Chiesi's $6.40 to $6.70 proposed range to be inadequate, but that the
Committee would consider a deal with Chiesi at $12.00 per share. On
May 2, 2013, Chiesi counter-offered at $8.25 per share and "indicated
that Chiesi was not willing to go any higher." 8 In addition, Chiesi's
financial advisor reminded the Special Committee that "Chiesi, as the
majority stockholder of the Company, had the right to remove and
replace all of the non-Chiesi directors and the Company's senior
management team."
Despite the threat of removal, four days later, on May 6, 2013,
the Special Committee rejected Chiesi's $8.25 offer and made a
counter-proposal at $11.00 per share. According to the Plaintiffs, two
days later, Chiesi's CEO called Enright, the Special Committee's
Chairman, "to express his disappointment and frustration with the
Special Committee's $11.00 per share counter-proposal, and further
threatened to enter into a 'cooling-off period or to terminate
discussions altogether."0

141d.
5

S6Company's Op. Br. in Supp. of Mot. to Dismiss at 9.

' 1d. at 9 n.6.
17Am. Compl.

Id. 54.

52.

' 91d. (typeface altered from original).
ld. 55 (emphasis added).
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On May 9, 2013, Cornerstone released its financial results for the
first quarter of 2013, which were "below the first quarter performance
figures projected in the Company's financial forecast. ' 2' As a result, the
Special Committee provided Lazard with management's updated
financial forecast. Following a May 16, 2013 telephonic meeting with
Lazard, "the Special Committee directed Lazard to [further] revise the
financial projections contained in the [updated forecast] downward to
reflect certain negative adjustments . . . and to create an updated

preliminary financial analysis."22 The Plaintiffs allege that, "[b]ased on
those adjustments by the Special Committee to the financial forecast,
which had a downward impact on the range of values in Lazard's updated
preliminary financial analyses, and the Special Committee's fear that
Chiesi would terminate discussions if it did not lower its $11.00 proposal
price, the Special Committee instructed Lazard to make a counterproposal of $10.25 per share."23 However, at that time, the Special
Committee also requested that Chiesi permit Lazard to solicit interest
from third-party acquirers. Chiesi rejected the Special Committee's
$10.25 offer on May 29, 2013, and informed the Special Committee that
it was unwilling to consider any third-party offers.
Weeks later, on June 11, 2013, Cornerstone received a letter from
a competitor, Exela Pharma Sciences, LLC ("Exela"), "advis[ing] the
Company that it was seeking regulatory approval for an injectable drug
that would directly compete with one of Comerstone's products, Cardene
I.V.," and "alleg[ing] that the patents associated with Cardene I.V. were
invalid, unenforceable, and/or would not be infringed by Exela's
product."24 Because it was unclear whether those patents would be
enforceable, and what impact that uncertainty had on the business, the
Special Committee considered structuring a transaction with Chiesi to
include a contingent value right; the Committee ultimately decided,
however, that such a structure was unworkable. Instead, in light of the
uncertainty surrounding the enforceability of Cornerstone's Cardene I.V.
patent, the Special Committee approached Chiesi with a revised offer of
$9.75 per share. On August 5, 2013, Chiesi counter-offered at $9.25. On
August 9, 2013, the Special Committee met with Lazard to discuss the
Company's second quarter results and Chiesi's $9.25 offer. Lazard advised

2

2

d.

56.

d. 57.

23

1d
24

1d. 59.
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that the offer "would be a good result, but that the Special Committee
should continue to negotiate to obtain a higher price."25
On September 11, 2013, representatives of the Special Committee
and Chiesi met and agreed in principle to an acquisition at $9.50 per
share. Over the next several days, the parties negotiated an agreement
(the "Merger Agreement"), which ultimately conditioned the Merger on
the approval of a majority of the minority stockholders. On September
15, 2013, the Special Committee convened with directors Collard and
Stephan, and Lazard opined that "$9.50 per share was fair from a
financial point of view to the Company's stockholders."26 The Special
Committee then unanimously approved the Merger Agreement. Later the
same day, the full board met to consider the transaction. Failla and
Vecchia recused themselves, while Stephan and Collard voted in favor of
the Merger Agreement.
The Company filed its preliminary proxy recommending the
Merger on October 17, 2013. A definitive proxy was filed on December
26, 2013. A special stockholder meeting was convened on January 13,
2014, adjourned to solicit additional proxies, and reconvened on
February 3, 2014. The Merger Agreement was approved by more than
80% of the minority stockholders on that date.
4. Procedural History
The Plaintiffs filed Complaints in this and related actions in
September and October 2013. Those Complaints were consolidated on
October 22, 2013, and on December 11, 2013, the Plaintiffs filed an
Amended Complaint. The Amended Complaint asserts three Counts:
Count I for breach of fiduciary duty against the Special Committee,
Collard, and Stephan (collectively, the "Director Defendants"), as well as
the affiliated directors Failla and Vecchia; Count II for breach of
fiduciary duty against Chiesi and Chiesi's merger subsidiary; and Count
III for aiding and abetting breaches of fiduciary duty against
Cornerstone. On January 31, 2013, the Company and the Director
Defendants (not including the affiliated directors) moved to dismiss
Counts I and III of the Amended Complaint. I heard oral argument on
those Defendants' Motions to Dismiss on June 5, 2014. The remainder
of this Memorandum Opinion addresses the merits of those Motions.

25

1d. 63.
1d. 65.
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II. STANDARD OF REVIEW

On a motion to dismiss for failure to state a claim, this Court must
accept as true all well-pled allegations contained in the plaintiffs
complaint, and draw all reasonable inferences in the plaintiffs favor.27
"If the well-pled factual allegations of the complaint would entitle the
plaintiff to relief under a reasonably conceivable set of circumstances,
the [C]ourt must deny the motion to dismiss."'" "Nonetheless, the Court
need not accept conclusory allegations that are unsupported by specific
facts or draw unreasonable inferences in favor of [the plaintiff]. 29
III. ANALYSIS
The Defendants in this action have moved to dismiss Count I
against the Director Defendants and Count III against the Company. I
address those Motions below.
1. Special Committee and Approving Disinterested Directors
This litigation involves the acquisition of a company by a
controlling stockholder, negotiated by a special committee and
recommended to the minority by the board of directors, but not at the
outset of negotiations made contingent on a non-waivable condition
requiring the approval of a majority of the minority stockholders. Since
a controlling stockholder stands on both sides of this transaction, and
since the Amended Complaint adequately alleges that the Merger was
not entirely fair to the minority," the transaction is subject ab initio to

27Cent. Mortg. Co. v. Morgan Stanley Mortg. CapitalHoldings LLC, 27 A.3d 531, 535
(Del. 2011).
28
Zebroski v. Progressive DirectIns. Co., 2014 WL 2156984, at *6 (Del. Ch. Apr. 30,

2014).

29Eurofins Panlabs, Inc. v. Ricerca Biosciences, LLC, 2014 WL 2457515,

at *3 (Del.

Ch. May 30, 2014).
30

See Monroe Cnty. Emps.' Retire. Sys. v. Carlson, 2010 WL 2376890, at *2 (Del. Ch.

June 7, 2010) ("Delaware law is clear that even where a transaction between the controlling
shareholder and the company is involved-such that entire fairness review is in play-plaintiff
must make factual allegations about the transaction in the complaint that demonstrate the
absence of fairness."); In re Boston Celtics Ltd. P'ship Sholders Litig., 1999 WL 641902, at *4

(Del. Ch. Aug. 6, 1999) ("[I]t is also necessary for the plaintiff to allege specific items of
misconduct that demonstrate unfairness, in order to survive a motion to dismiss."); Solomon v.
Pathe Commons Corp., 1995 WL 250374, at *5 (Del. Ch. Apr. 21, 1995) ("Even in a selfinterested transaction in order to state a claim a shareholder must allege some facts that tend to
show that the transaction was not fair.").
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entire fairness review, as the Defendants concede." The transaction,
therefore, must be reviewed on a developed factual record with respect to
the controller and the directors affiliated with the controller. This
Motion to Dismiss, however, involves only the disinterested directors
who served on the Special Committee appointed to negotiate with the
controller, and the disinterested directors who voted in favor of the
transaction.
The Plaintiffs and the Director Defendants face two areas of
disagreement. First, the parties dispute the pleading standard for facially
disinterested directors; whether breach of duty on the part of those
directors who negotiated with the controller or otherwise facilitated the
transaction needs to be specifically pled; and whether an exculpation
provision adopted pursuant to Section 102(b)(7) must be ignored at the
motion-to-dismiss stage, to await consideration after the transaction has
been reviewed for entire fairness at trial. Second, assuming that
individualized breaches of duty on the part of the negotiating
disinterested directors must be pled in the complaint, the parties dispute
whether the Plaintiffs have sufficiently alleged that the Director
Defendants breached their duty of loyalty in negotiating and approving
the Merger with Chiesi.
The Plantiffs contend that, where the applicable standard of review
is entire fairness, the Court should decline to dismiss director defendants
based on a plaintiffs failure to plead a non-exculpated breach of duty,
even where those directors are not themselves interested in the
transaction, because "entire fairness review exists, in part, to allow for
thorough discovery and fact-finding in order to 'uncover' possible
violations of the duty of loyalty by 'facially independent directors' who
may be unduly influenced by a controller."32 The Defendants, citing this
Court's decision in DiRienzo v. Lichtenstein, reject that contention,
arguing instead that "the pendency of entire fairness claims against the
controlling stockholder [does not] relieve the Plaintiffs of their
obligation to plead a cognizable claim against each of the Special
Committee members," and that, "[t]o the contrary,' [t]o burden the
Special Committee with proving entire fairness, [the Plaintiffs] must
allege sufficiently that the committee members breached a nonexculpated fiduciary duty.""' The Defendants' argument is by no means

31

Oral Arg. Tr. 8:16-19.
PI.'s Br. in Opp'n to Mot. to Dismiss at 21-22 (citing In re Orchard Enters., Inc.
S'holderLitig., 88 A.3d 1,28 (Del. Ch. 2014)).
33Company's Reply Br. in Supp. of Mot. to Dismiss at 4 (emphasis added) (citing
32
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without persuasive force, as I discuss below. I find, however, that where,
as here, entire fairness is the standard of review ab initio, controlling
case precedent directs that negotiating and facilitating directors must
await a developed record, post-trial, before their liability is determined.
The Plaintiffs, citing the Emerald Partnersline of cases and this
34
Court's recent decision in In re Orchard Enterprises,
contend that,
because the entire fairness standard governs the validity of the
transaction and the controlling stockholders' liability at trial, I must deny
the Director Defendants' Motion to Dismiss, and that "a trial must be
held to determine whether the transaction was entirely fair, and if it was
not, to 'identify the breach or breaches of fiduciary duty upon which
liability for damages will be predicated in the ratio decidendi of its
determination that entire fairness has not been established."'"
The
Director Defendants point out, however, that this Court has dismissed
disinterested directors, pre-trial; explaining in In re Southern Peru
Copper Corp. that:
The entire fairness standard ill suits the inquiry whether
disinterested directors who approve a self-dealing
transaction and are protected by an exculpatory charter
provision authorized by 8 Del. C. § 102(b)(7) can be held
liable for breach of fiduciary duties. Unless there are facts
suggesting that the directors consciously approved an unfair
transaction, the bad faith preference for some other interest
than that of the company and the stockholders that is critical
to disloyalty is absent. The fact that the transaction is found
to be unfair is of course relevant, but hardly sufficient, to
that separate, individualized inquiry. In this sense, the more
stringent, strict liability standard applicable to interested
parties such as [the controlling stockholder] is critically
different than that which must be used to address directors
such as those on the Special Committee.36
Both Orchardand Southern Peru, however distinct their points of view,
involved motions for summary judgment upon a developed factual

DiRienzo v. Lichtenstein, 2013 WL 5503034, at *11 (Del. Ch. Sept. 30, 2013)).
1488 A.3d I (Del. Ch.
2014).
35pl.'s Br. in Opp'n to Mot. to Dismiss at 24 (citing In re Orchard Enters., Inc., 88
A.3d at 37).
361n re S. Peru Copper Corp. Sholder Derivative Litig., 52 A.3d 761, 787
n.72 (Del.
Ch. 2011) (emphasis added).
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record, and they are not controlling in the instant context of a motion to
dismiss. Any difference between those two cases involves the timing of
the inquiry into director liability, either before or after a finding, posttrial, of entire fairness; neither, as does this case, involves the sufficiency
of the pleadings of the complaint. I have, however, considered the
rationales of these cases closely here.
The lack of congruity in our case law with respect to transactions
subject to entire fairness is, I believe, best explained by examining the
difference of, on the one hand, the theory by which fiduciaries who
benefit from a transaction involving property of their principals are held
strictly liable in rescission or disgorgement if the transaction is not
scrupulously fair to the principals and, on the other hand, the theory under
which other, disinterested fiduciaries may be liable for damages for the
same transaction f they facilitated the transaction in a way that breached
their fiduciary duties. In other words, fiduciaries who used the corporate
machinery to facilitate a self-interested transaction are strictly liable37
absent entire fairness; disinterested fiduciaries may also be liable, but only
if they breached a duty.
To explain this, it is helpful to examine the underpinnings of
applying entire fairness review. Directors control the corporation on
behalf of the stockholders. Controlling stockholders also exercise
power over the corporation they control, which belongs, in part, to
others-the (non-controlling) stockholders. As such, both directors and
controllers are fiduciaries for those stockholders and are accordingly
constrained to act with fidelity toward them. Most severely constrained
are dealings between a corporate fiduciary and the corporation itself,
where the fiduciary stands on both sides of the transaction, implicating
the fiduciary's duty of loyalty. Early common law prevented corporate
directors from transacting business with a corporation for which they
served.3" In the twentieth century, that standard relaxed to permit a
fiduciary to transact with the corporation; our Courts clarified that such
37 USe the term "strict liability" in this Memorandum Opinion in the same sense it was

used in Southern Peru; a fiduciary that directs a corporate transaction in which it is interested
is liable to the stockholders unless the transaction is entirely fair, without further proof of fault
on the part
38 of the fiduciary.
See, e.g., Wardell v. Union Pac. R. Co., 103 U.S. 651, 658 (1880) ("It is among the
rudiments of the law that the same person cannot act for himself and at the same time, with
respect to the same matter, as the agent of another whose interests arc conflicting. ...
Directors of corporations, and all persons who stand in a fiduciary relation to other parties, and
arc clothed with power to act for them, are subject to this rule; they are not permitted to
occupy a position which will conflict with the interest of parties they represent and are bound
to protect.").
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self-interested transactions are not void, but voidable, such that "where
the fairness of such transactions is challenged the burden is upon those
who would maintain them to show their entire fairness and where a sale is
'
involved the full adequacy of the consideration."N
That entire fairness
standard-applied in Delaware since at least the 1920s 4 -is premised on
the idea that, ordinarily, court review of director decision-making is
circumscribed by the deferential business judgment rule, but where a
director is interested in the transaction, that presumption cannot apply and
the Court must substantively review the interested decision for fairness to
the stockholders. 4 Absent fairness, the conflicted transaction can be set
aside, or the benefiting fiduciary forced to disgorge any unfair benefits of
the transaction.42 This is consistent with the treatment of self-dealing
43
fiduciaries in other settings, such as trusts and estates.
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Geddes v. Anaconda CopperMining Co., 254 U.S. 590, 599 (1921).
40See Lofland v. Cahall, 118 A. I, 3 (Del. Ch. 1922) (citing as a "general principle[] of
law and equity" that has not been "seriously questioned," the premisc that "[d]irectors of a
corporation arc trustees for the stockholders, and their acts arc governed by the rules
applicable to such a relation, which exact of them the utmost good faith and fair dealing,
especially where their individual interests arc concerned"); Keenan v. Eshleman, 2 A.2d 904,
908 (Del. 1938) ("[D]ealing as they did with another corporation of which they were sole
directors and officers, they assumed the burden of showing the entire fairness of the
transaction.").
41See Nixon v. Blackwell, 626 A.2d 1366, 1375-76 (Del. 1993) ("The entire fairness
analysis essentially requires 'judicial scrutiny.' In business judgment rule cases, an essential
element is the fact that there has been a business decision made by a disinterested and
independent corporate decisionmaker. When there is no independent corporate decisionmaker,
the court42may become the objective arbiter." (citations omitted)).
See, e.g., In re S. Peru Copper Corp. Sholders Derivative Litig., 52 A.3d 761, 81319 (Del. Ch. 2011) (considering whether to remedy the self-dealing transaction at issue by
either "cancel[ing] or requir[ing] the defendants to return to [the company] the shares that [the
company] issued in excess of [the] fair value" or granting "rescissory damages in the amount
of the present market value of the excess number of shares that [the defendants] hold as a
result of [the company] paying an unfair price in the Merger").
43See, e.g., In re MAXXAM, Inc., 659 A.2d 760, 775 (Dcl. Ch. 1995) ("Rescission
is a
permissible equitable remedy in cases where a self-dealing fiduciary breaches its duty of
loyalty.... In cases where rescission is found to be impractical, rescissory damages may be
an appropriate substitutionary form of equitable relief."); Stegemeier v. Magness, 728 A.2d
557, 565-66 (Del. 1999) (holding that ordinarily the trustee's self-dealing would "be voidable
by the beneficiaries," but that, since the subsequent sale of the purchased land to third parties
has made rescission impossible, the appropriate remedy is damages in the amount of "profit
made by the trustee"); RESTATEMENT (THIRD) OF TRUSTS § 100 (2012) ("A trustee who
commits a breach of trust is chargeable with (a) the amount required to restore the values of
the trust estate and trust distributions to what they would have been if the portion of the trust
affected by the breach had been properly administered; or (b) the amount of any benefit to the
trustee personally as a result of the breach.").
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As stated above, in certain circumstances, the common law
imposes fiduciary duties on controlling stockholders as well as directors.
In Allied Chemical & Dye Corp. v. Steel & Tube Co. of America," this
Court made clear that our common law has imposed fiduciary duties on
controlling stockholders for decades. In describing the source of those
duties, that decision explains:
that under certain circumstances these [fiduciary] relations
[between a majority and minority stockholder] are clear. No
one, of course questions the fiduciary character of the
relationship which the directors bear to the corporation. The
same considerations of fundamental justice which impose a
fiduciary character upon the relationship of the directors to
the stockholders will also impose, in a proper case, a like
character upon the relationship which the majority of the
stockholders bear to the minority. When in the conduct of
the corporate business, a majority of the voting power in the
corporation join hands in imposing its policy upon all, it is
beyond all reason and contrary, it seems to me, to the
plainest dictates of what is just and right, to take any view
other than that they are to be regarded as having placed
upon themselves the same sort of fiduciary character which
the law impresses upon the directors in their relation to all
the stockholders. Ordinarily, the directors speak for and
determine the policy of the corporation. When the majority
of the stockholders do this, they are, for the moment, the
corporation. Unless the majority in such case are to be
regarded as owing a duty to the minority such as is owed by
the directors to all, then the minority are in a situation that
exposes them to the grossest frauds and subjects them to
most outrageous wrongs. 5
The ability of a controlling stockholder to determine the policies of the
corporation-often described as control over the "corporate
machinery" 4 -- is two-fold: First, controlling stockholders may exercise

44120 A. 486 (Del. Ch. 1923).
41Id. at 491 (emphasis added).
46See

Singer v. Magnavox Co., 380 A.2d 969, 979-80 (Del. 1977), overruled by

Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983) ("[T]hose who control the corporate
machinery owe a fiduciary duty to the minority in the exercise thereof over corporate powers
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an ability to authorize a transaction by stockholder vote, and second,
controlling stockholders may exercise the ability to control the
composition of the board.47
Controlling stockholders are fiduciaries to minority stockholders
when exercising corporate control. The duty a controlling stockholder
owes when it stands on both sides of the transaction-i.e., where the
controlling stockholder has a personal interest, as well as an interest as a
fiduciary for the corporation-is to ensure that the transaction is entirely
fair.48 Permitting a controlling stockholder to partake in an interested
transaction, but with the caveat that it must demonstrate the transaction is
entirely fair, strikes a balance between protecting the interests of
minority stockholders (including their interest in receiving maximum
value for their shares, which sale to a controller may achieve), and
preserving the voting rights of majority stockholders.4"
and property, and the use of such power to perpetuate control is a violation of that duty.");
Roland Int'l Corp. v. Najar,407 A.2d 1032, 1034 (Dcl. 1979), overruled by Weinberger, 457
A.2d 701 ("The fiduciary duty is violated when those who control a corporation's voting
machinery use that power to 'cash out' minority shareholders, that is, to exclude them from
continued
47 participation in the corporate life, for no reason other than to eliminate them.").
Compare Weinberger v. UOP, Inc., 409 A.2d 1262, 1265 (Del. Ch. 1979) ("The
rationale underlying the decisions in Singer and Tanzer is deeply rooted in our corporate law.
It is based upon the principle that whenever a majority shareholder ... undertakes to exercise
an available statutory power so as to impose the will of the majority upon the minority, such
action gives rise to a fiduciary duty on-the part of the majority shareholder to deal fairly with
the minority whose property interests are thus controlled."), and id. at 1266 (referencing a "use
of corporate voting machinery by a majority shareholder so as to mandate a preconceived
result"), with Harman v. Masoneilan Int'l, Inc., 442 A.2d 487, 492 (Dcl. 1982) ("In Sterling,
this Court recognized as a 'settled' rule of law in Delaware that a majority shareholder and its
director designees occupy a fiduciary relationship to the minority shareholders from which
springs a duty of fairness in dealing with the minority's property interests." (emphasis added)),
and In re Loral Space & Commc'ns Inc., 2008 WL 4293781, at *21 (Dcl. Ch. Sept. 19, 2008)
("In determining whether a blockholder who has less than absolute voting control over the
company is a controlling stockholder such that the entire fairness standard is invoked, the
question is whether the blockholdcr, 'as a practical matter, possesses a combination of stock
voting power and managerial authority that enables him to control the corporation, if he so
wishes."' (emphasis added)), and Savin Bus. Machs. Corp. v. Rapifax Corp., 1978 WL 2498
(Del. Ch. Feb. 15, 1978) (noting that controlling stockholder controlled the corporation's board
of directors), and Kaplan v. Centex Corp., 284 A.2d 119, 123 (Del. Ch. 1971) (explaining that
control "may be exercised directly or through nominees"), and Sterling v. Mayflower Hotel
Corp., 93 A.2d 107, 109-10 (Dcl. Ch. 1952) ("Plaintiffs invoke the settled rule of law that
Hilton as majority stockholder of Mayflower and the Hilton directors as its nominees occupy,
in relation to the minority, a fiduciary position in dealing with Mayflower's property."
(emphasis
48 added)).
See Sterling, 93 A.2d at 109-110.
49
See In re Trans World Airlines, Inc. Sholders Litig., 1988 WL 111271, at *8 (Dcl.
Ch. Oct. 21, 1988) ("[A]lthough [the controlling stockholder] is a controlling shareholder who
bears fiduciary obligations, he also has rights that may not be ignored. His rights include a
right to effectuate a transaction of this kind so long as the terms are intrinsically fair."); Tanzer
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Under ordinary circumstances, the burden to demonstrate entire
fairness remains with the fiduciary-the controlling stockholder-to
demonstrate that a transaction in which it stood on both sides is entirely
fair. That is because:
In the absence of divided interests, the judgment of the
majority stockholders and/or the board of directors, as the
case may be, is presumed made in good faith and inspired
by a bona fides of purpose. But when the persons, be they
stockholders or directors, who control the making of a
transaction and the fixing of its terms, are on both sides,
then the presumption and deference to sound business
judgment are no longer present. Intrinsic fairness, tested by
all relevant standards, is then the criterion."
However, beginning in the 1970s and '80s, our courts considered shifting
the burden of demonstrating entire fairness to the plaintiff, and ultimately
shifting the standard of review from entire fairness to business judgment
in transactions where the controller ceded some, or all, of the control of
the corporate machinery. The burden-shifting principle was first to
crystallize. In Weinberger v. UOP, Inc., our Supreme Court held that
"[w]here corporate action has been approved by an informed vote of a
majority of the minority shareholders.., the burden entirely shifts to the
plaintiffs to show that the transaction was unfair to the minority."'
Eventually, this Court applied burden-shifting to transactions where a
special committee of independent directors negotiates with a controller,
so long as "the majority shareholder [does] not dictate the terms of the
merger" and "the special committee [has] real bargaining power that it
can exercise with, the majority shareholder on an arms length basis." 2
The standard-shifting principle, meanwhile, was met with more
resistance, and for a brief period of time this Court split on the issue. 3 In
In re Trans World Airlines, Inc. Shareholders Litigation, Chancellor
v. Int'l Gen. Indus, Inc., 379 A.2d 1121, 1124 (Del. 1977), overruled by Weinberger, 457 A.2d
701 ("In sum, for more than fifty years our Courts have held, consistent with the general law
on the subject, that a stockholder in a Delaware corporation has a right to vote his shares in his
own interest, including the expectation of personal profit, limited, of course, by any duty he
stockholders.").
owes to other
5
0DavidJ. Greene & Co. v. Dunhill Int'l, Inc., 249 A.2d 427, 430-31
(Dcl. Ch. 1968).
51
Weinberger, 457 A.2d at 703.
52
Rabkin v. Olin Corp., 1990 WL 47648, at *6 (Del. Ch. Apr. 17, 1990).
"The evolution of this area of law is well explicated in William T. Allen, Jack B.
Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of Standards of Review in
Delaware Corporation Law, 56 BUS. LAW. 1287, 1306 (2001).
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Allen found that the use of either a special committee of disinterested
directors or a majority-of-the-minority stockholder vote not only shifts
the burden to the plaintiff, but also, "when properly employed, [has] the
judicial effect of making the substantive law aspect of the business
judgment rule applicable."' Only two years later, however, in Citron v.
E.I. Du Pont de Nemours & Co., the Court backed away from this
position, holding that entire fairness is the applicable standard of review
regardless of whether either sanitizing mechanism was in place." The
Citron court reasoned that, although conditioning an offer on the
approval of the minority stockholders may shift the burden of
demonstrating entire fairness, this protection--even when used in
conjunction with a disinterested special committee to negotiate the
transaction--does not warrant application of the business judgment rule,
because:
Parent subsidiary mergers ... are proposed by a party that
controls, and will continue to control, the corporation,
whether or not the minority stockholders vote to approve or
reject the transaction.
The controlling stockholder
relationship has the inherent potential to influence, however
subtly, the vote of minority stockholders in a manner
that is not likely to occur in a transaction with a
noncontrolling party.56
Rather, the burden-shifting device merely provides an incentive for
controlling stockholders to structure transactions that are more likely to
be fair to, albeit imperfect for, the minority stockholders."
In 1994, our Supreme Court in Kahn v. Lynch resolved the split in
favor of the Citron interpretation, holding that "even when an interested
cash-out merger transaction receives the informed approval of a majority
of minority stockholders or an independent committee of disinterested
directors, an entire fairness analysis is the only proper standard of
judicial review," and further emphasizing that with respect to special
committees in controlling stockholder transactions, "[p]articular
consideration must be given to evidence of whether the special

4In re Trans World Airlines, 1988 WL 11271, at *7.
5Citron
v. E.I duPont de Nemours & Co., 584 A.2d 490, 501-02 (Del. Ch. 1990).
56
1d. at 502.
57Am. Mining Corp. v. Theriault, 51 A.3d 1213, 1242 (Del. 2012).
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committee was truly independent, fully informed, and had the freedom to
negotiate at arm's length." 8
Recently, our Supreme Court refined its view once more in Kahn
v. M & F Worldwide Corp., holding that a transaction structured ab initio
on approval both by an empowered independent, disinterested committee
of directors and by a fully informed majority of the minority
stockholders is in fact entitled to deference under the business judgment
rule. 9 Such a transaction becomes, in effect, an unconflicted, arm'slength transaction.' Looked at another way, in such a transaction the
controlling stockholder has ceded that control; without control of the
corporate machinery, with respect to that transaction it is no longer in a
fiduciary relationship to the minority, and thus imposing entire fairness
review and its accompanying strict liability would not be appropriate.
Like any stockholder, absent the fiduciary duty that attaches with
controller status, the erstwhile controller may act in its own self-interest.
As the case law cited above explains, where a controller stands on
both sides of a transaction, it is subject to judicial remedy unless the
transaction is entirely fair. Where a director stands on both sides of the
transaction, she is similarly held to an entire fairness standard. Where the
director is disinterested-has no financial stake-and negotiates or
facilitates the transaction, she is not strictly liable for entire fairness as is
an interested fiduciary. She may, however, be liable for breach of
fiduciary duty if she has breached a non-exculpated duty in connection
with the negotiation or facilitation of the transaction.'
It is the
fundamental difference in the type of potential liability of two different
groups of fiduciaries-strict in the case of interested fiduciaries,62 breachbased in the case of disinterested fiduciaries-that, I believe, has led to
some lack of clarity in our case law.

58

638 A.2d I110, 1117, 1120-21 (Del. 1994).
"88 A.3d 635, 644 (Del. 2014).
6°See id. at 645 ("[Wlhcre the controller irrevocably and publicly disables itself from
using its control to dictate the outcome of the negotiations and the shareholder vote, the
controlled merger then acquires the shareholder-protective characteristics of third-party, arm'slength mergers,
which are reviewed under the business judgment standard.").
61
See, e.g., In re OrchardEnters., Inc. Sholder Litig., 88 A.3d I, 37 (Del. Ch. 2014)
(determining that, in a case against independent directors protected by a Section 102(b)(7)
exculpation provision, "[t]he director defendants can avoid personal liability for paying
monetary damages only if they have established that their failure to withstand an entire
fairness analysis is exclusively attributable to a violation of the duty of care." (quoting
Emerald Partners v. Berlin (Emerald Partners 11), 787 A.2d 85, 94 (Del. 2001)).
62See supra note 37.
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To plead a case sufficient to withstand a motion to dismiss with
regard to a stockholder who has transacted with the corporation, the
plaintiff must merely plead facts raising an inference that the defendant
stockholder is a controller and that the transaction was not entirely fair to
the majority.63 Such a matter must proceed to a trial at which the fairness
of the transaction must be scrutinized. This case involves a separate
question: What is the pleading standard for disinterested directors
charged with a breach of fiduciary duty in connection with the same
This question arises in a context in which it is
transaction?
unquestionable that interested parties will be held to entire fairness, and
that disinterested director liability must ultimately be conditioned on a
non-exculpated breach of duty; the question properly is, must specific
facts raising an inference of a non-exculpated breach be pled with respect
to each director defendant, or is it enough at the motion-to-dismiss stage
to have pled that a disinterested director facilitated a transaction with a
controller that was not entirely fair, upon which pleading the actions of
the director, as regards her personal liability, must receive judicial
scrutiny upon a fully developed factual record?
The Director Defendants, citing cases in this Court,' argue that the
pleading standard for an interested fiduciary in a case subject to entire
fairness cannot logically be applied to disinterested directors alleged to
have breached a duty. With respect to those directors-including the
moving Director Defendants here-they argue that particularized
pleadings are required that, if true, raise an inference that such director
There is much, in my view, to
breached a non-exculpated duty.
It is consistent with our
recommend such a pleading requirement.
treatment of directors alleged to have breached duties in non-controllerdominated transactions, where the requirement of specific pleading of nonexculpated breaches of duty allows management of the corporation to
proceed unaffected by frivolous litigation and protects the directors'

63

Monroe Cnty. Emps.' Ret. Sys. v. Carlson, 2010 WL 2376890, at *2 (Del. Ch. Apr.
26, 2010); see also In re Boston Celtics Ltd. Pship Slholders Litig., 1999 WL 641902, at *4
(Del. Ch. Aug. 6, 1999) ("[lI]t is also necessary for the plaintiff to allege specific items of
misconduct that demonstrate unfairness, in order to survive a motion to dismiss."); Solomon v.
Pathe Commons Corp., 1995 WL 250374, at *5 (Del. Ch. Apr. 21, 1995) ("Even in a selfinterested transaction in order to state a claim a shareholder must allege some facts that tend to
show that the transaction was not fair.").
64DiRienzo v. Lichtenstein, 2013 WL 5503034 (Del. Ch. Sept. 30, 2013); In re S. Peru
Copper Corp. S'holder Derivative Litig., 52 A.3d 761 (Del. Ch. 2011); In re Fredericks of
Hollywood, Inc., 2000 WL 130630 (Del. Ch. 2000), ajj'dsub non., Malpiede v. Townson, 780
A.2d 1075 (Del. 2001); In re Lukens Inc. S'holders Litig., 757 A.2d 720 (Del. Ch. 1999); In re
Gen. Motors Class HS'holders Litig., 734 A.2d 611 (Del. Ch. 1999).
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ability to pursue appropriate levels of risk without fear of liability, so
long as their actions are consistent with the duty of loyalty. The
Plaintiffs argue strenuously that considerations of conflicted loyalties are
necessarily involved in controller transactions that make such a standard
problematic in the controller context, but it is not entirely clear why this
should be so. If the concern is potential entrenchment, that can be
specifically pled; it does not appear to be a concern in this particular
case, since the directors were not retained once the merger was
complete. 5 If the concern is loyalty to the controller for having caused
the director to remain in office in the past, that can be pled as well, but
does not strike me as, without more, sufficient to sustain an inference
that the director acted disloyally or negotiated in bad faith. All the other
human relationship interests that may show a conflict of loyalty can be
pled, if they exist, but doctrinally it seems insufficient to simply plead
that that a director has participated in a transaction with a controller and
thus an inference of disloyalty arises sufficient to sustain a complaint
against her. In fact, such an automatic inference is problematic in
several ways.
The automatic inference that a director negotiating or facilitating a
transaction with a controller, without more, is a conflicted or disloyal
director makes service on a special committee risky, and thus
unattractive to qualified and disinterested directors. Since directors who
refuse to negotiate with a controller may also be breaching a fiduciary
duty, but will receive the deferential business judgment review for such
an alleged breach, the automatic inference creates an incentive to reject
entering negotiations with controllers, a rejection that may cost minority
stockholders value." The automatic inference seems inconsistent with
our Supreme Court's recent opinion in M & F Worldwide, which
suggests that a motion to dismiss may be granted where the transaction is
conditioned ab initio on a majority-of-the-minority vote and is negotiated
by a facially disinterested and independent special committee,67 a
65The Amended Complaint does not allege whether the Director Defendants were

aware that a merger would lead to their discharge, however.
66Where the board is approached by a controller with an offer, the best interest of the
stockholders may involve negotiation and consummation of a transaction. Of course, it might
also involve no transaction at all. In theory, if the independent, disinterested directors
inescapably face a trial for any challenged transaction with the controller, but know their
actions will be reviewed under the business judgment rule if they refrain from the transaction,
value-enhancing transactions will be forgone. Whether this incentive is routinely sufficient to
overcome the hidden incentives which may encourage such directors to strike a deal with a
controller, in the real world, is an open question.
61Since a challenge to a controller transaction is subject to dismissal under the business
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proposition recently found persuasive in this Court.68 And the pleading
rule the Defendants advocate would have little adverse effect on the
minority stockholders, to whom the controller would still be liable absent
entire fairness. Such a pleading rule would not negate judicial scrutiny
of the directors' actions in the context of the fairness of the transaction,
which would occur whether or not they remained defendants.
The rule advocated by the Plaintiffs also has advantages, of course.
Controller transactions are the corporate transactions where the
possibility of divided director loyalties, often cryptic and unknowable at
the pleading stage, is of greatest concern, as has been explicitly stated by
this Court.6
Holding directors who negotiated or facilitated the
transaction as defendants until a post-trial determination of entire
fairness has been made, for purposes of determining at that point whether
those defendants have breached non-exculpated fiduciary duties, will
undoubtedly result in justice being done in cases where, under the
Defendants' pleading rule, faithless directors would not be called to
account. This advantage comes with costs alluded to above, obviously.
Such a trade-off is experienced in business-judgment rule cases as well,
but the rate of director crypto-disloyalty or concealed interest is
undoubtedly higher in controller cases.
In any event, I am not free to make a policy determination here,
because controlling precedent requires me to deny the Motion to Dismiss
under these circumstances. As our Supreme Court in Emerald Partners
v. Berlin ("Emerald Partners IT') made clear, a controller transaction of

judgment standard only where the controller ceded control ab initio to an effective vote of the
majority of the minority, and where the transaction was negotiated on the part of the
corporation by a disinterested, independent, and effective special committee, Kahn v. M & F
Worldwide Corp., 88 A.3d 635, 644-45 (Del. 2014), denying a motion to dismiss in such a
case would logically require a specific pleading that the special committee was interested, not
independent,
or otherwise ineffective.
68
See Swomley v. Schlecht, C.A. No. 9355-VCL, at 66:17-68:14 (Del. Ch. Aug. 27,
2014) (TRANSCRIPT) (applying the M & F Worldwide analysis in granting a motion to
dismiss, reasoning that "the whole point of encouraging [the M & F Worldwide] structure was
to create a situation where defendants could effectively structure a transaction so that they
could obtain a pleading-stage dismissal against breach of fiduciary duty claims").
69See In re Orchard Enters., Inc. Sholder Litig., 88 A.3d 1, 37 (Del. Ch. 2014) ("A
controlling stockholder transaction 'of course is the context in which the greatest risk of
undetcctable bias may be present.' Under controlling Delaware Supreme Court precedent,
entire fairness governs a controlling stockholder transaction, even if a special committee of
independent directors or a majority-of-the-minority vote is used, because of the risk that when
push comes to shove, directors who appear to be independent and disinterested will favor or
defer to the interests and desires of the majority stockholder." (quoting Kahn v. Tremont Corp.
(Tremont 1), 1996 WL 145452, at *7 (Del. Ch. Mar. 21, 1996)).
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the type at issue here is "subject to the entire fairness standard of review
ab initio,"7 and:
[W]hen entire fairness is the applicable standard of judicial
review, this Court has held that injury or damages becomes
a proper focus only after a transaction is determined not to
be entirely fair. A fortiori, the exculpatory effect of a
Section 102(b)(7) provision only becomes a proper focus of
judicial scrutiny after the directors' potential personal
liability for the payment of monetary damages has been
established.'
Correspondingly, the Emerald Partners II Court determined that "when
entire fairness is the applicable standard of judicial review, a
determination that the director defendants are exculpated from paying
monetary damages can be made only after the basis for their liability has
been decided," that is, upon a fully-developed factual record and a
determination of whether the transaction was entirely fair.72
I find, consistent with Emerald PartnersII, that the Plaintiffs have
made a sufficient pleading that a stockholder controlled the corporate
machinery; that it used that machinery to facilitate a transaction of which
it thus stood on both sides; that the transaction was not entirely fair to the
minority; and that the Director Defendants negotiated or facilitated the
unfair transaction. Such a pleading is sufficient, under controlling
precedent, to withstand a motion to dismiss on behalf of the Director
Defendants. Once the question of entire fairness is resolved after trial,
and if I find the transaction not entirely fair, then the issue of whether the
Director Defendants breached a non-exculpated duty may be addressed.
I note that, even under the Director Defendants' proposed pleading
standard, their Motion to Dismiss would nonetheless be problematic
here. The Plaintiffs' allegations in the Amended Complaint-that prior
business relationships call into question the independence of the Director
Defendants-are, to my mind, weak. The Amended Complaint also
alleges, however, that an agent of the controller, frustrated by the hard
bargaining of the Special Committee members, explicitly threatened their
removal from office. In addition to the relevance of that allegation to fair

A.2d 85, 98 (Dcl. 2001).
ld. at 93 (citing Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1166 (Del.

70787
7

1995)).

72

1d. at 94.
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process, the threat raises questions about the ability of the Special
Committee to act in the best interest of the minority, unconflicted by
self-interest. Because the pleading standard laid out in EmeraldPartners
H controls my decision in any event, I need not consider the matter
further at the motion-to-dismiss stage.
2. The Company
Finally, Cornerstone moves to dismiss Count III of the Plaintiffs'
Amended Complaint, which asserts that the Company "aided and abetted
the Individual Defendants in the breaches of their fiduciary duties."73 "A
corporation cannot aid and abet violations by the fiduciaries who serve
it."74 Accordingly, the Company's Motion to Dismiss Count III must be
granted.
IV. CONCLUSION

For the reasons discussed above, the Defendants' Motions to
Dismiss are DENIED with respect to Count I and GRANTED with
respect to Count III.
An appropriate Order accompanies this
Memorandum Opinion.

73
Am.
74

Compl. 130.
1n re Orchard Enters., Inc., 88 A.3d at 54.
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The plaintiffs invested in a software-based trading business that
defendant Ulric Taylor proposed to develop. When the startup failed,
they sued. During discovery, they learned that the firm had developed
seemingly valuable trading software. Later in discovery, they learned
that Taylor had transferred the software covertly to an entity controlled
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by his longtime friend, defendant Christopher Klee.
From then on, the plaintiffs focused on the software. At trial, they
contended that Taylor breached his duty of loyalty by granting Klee a
security interest in the software in return for loan proceeds representing a
fraction of what Taylor thought the software was worth, followed by an
amicable surrender of the software to Klee. They contended that Klee
aided and abetted Taylor's breach of duty. They argued that the same
facts supported remedies under the Delaware Uniform Fraudulent
Transfer Act ("DUFTA"). Premised on an order restoring ownership of
the software to the firm, they sought additional remedies under the
Delaware Uniform Trade Secrets Act ("DUTSA").
The plaintiffs proved that Taylor breached his duty of loyalty by
transferring the software and that Klee aided and abetted the breach. Yet
the defendants convinced me at trial that the ostensibly valuable trading
software actually was a simplistic arrangement of public domain
components and concepts. Given that Taylor and Klee acted as if the
software had substantial value, I approached trial skeptical of their
strategy. Nevertheless, their expert cogently explained how anyone with
moderate skill with computers and basic knowledge of trading could
reproduce the software using retail programs and sources freely available
on the internet. Despite Taylor and Klee's earlier belief to the contrary,
the software did not have any value as intellectual property. The
software had not generated any trading profits for the defendants, so
there was nothing to disgorge, and the evidence convinced me that the
software was not likely to produce trading profits in the future.
Consequently, this decision awards nominal damages of $1.00 on the
claims for breach of fiduciary duty and aiding and abetting.
Analyzed under DUFTA, Taylor and Klee's conduct constituted a
fraudulent transfer. As a remedy, the defendants shall return the
software to the firm. Given what trial showed about the software, it
is not clear why the plaintiffs want it, but they do, and the firm is
entitled to it.
The plaintiffs cannot obtain any relief under DUTSA. The
defendants proved at trial that the software was not a trade secret,
rendering DUTSA inapplicable.
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I. FACTUAL BACKGROUND
The parties tried the case over three days. The following facts
were proven by a preponderance of the evidence.
A. The Foundry Hill Startup
Plaintiff Kajeer Yar and Taylor were friends from college. Years
later, Yar found himself working for the Hille Foundation (the
"Foundation"), a private, family foundation with approximately $60
million in assets. Yar served as in-house legal counsel and an investment
consultant. The Foundation's two trustees were Maggie Hille Yar and
Mary Ann Hille. As their names suggest, Maggie was Yar's wife, and
Mary Ann was Yar's mother-in-law.
In 2008, Yar and Taylor discussed having the Foundation back
Taylor in starting a new firm under the name "Foundry Hill." They
contemplated that its first venture would be to develop algorithmic
trading strategies and deploy them in electronic trading. Yar convinced
his wife and mother-in-law to invest.
A lengthy series of entity formations and substitutions ensued.
The results were (i) Foundry Hill Capital, LLC, a Delaware limited
liability company, which served as Taylor's management company; (ii)
Lake Treasure Holdings, Ltd. ("Lake Treasure"), a Cayman Islands
limited liability company, which served as the Foundation's investment
vehicle for projects with Taylor; and (iii) Foundry Hill Holdings LP (the
"Partnership"), a Delaware limited partnership, that served as the holding
company for interests in business-specific Foundry Hill entities. For
simplicity, this decision refers to the final entities rather than any of their
predecessors.
Taylor ended up with control over the Partnership and a majority
of its equity. He controlled the Partnership through his control over
Foundry Hill GP LLC (the "General Partner"), a Delaware limited
liability company, which was the Partnership's sole general partner. The
members of the General Partner were Taylor himself, with a 99%
member interest, and the Ulric Taylor Descendants Trust, with a 1%
member interest.
The Partnership's limited partner interest was divided into two
classes of units: Class A units for the principals, and Class B units for
employees. Lake Treasure made a capital contribution of $2 million and
received 32% of the Class A units. Yar personally made a capital
contribution of $40,000 and received 2% of the Class A units. Taylor
held the remaining 66% of the Class A units. Employees who
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subsequently left the business briefly owned Class B units; for purposes
of this litigation, they can be ignored.
To pursue the algorithmic trading business, Taylor and Yar formed
Foundry Hill Trading LLC ("Trading LLC"). The Partnership received a
66 2/3% member interest in Trading LLC. Lake Treasure received the
remaining 33 1/3% member interest in return for a capital contribution of
$300,000. Taylor controlled Trading LLC through his control over the
Partnership.
Taylor and Yar created an additional entity CP- 1, LLC ("CP- 1"), a
Delaware limited liability company, to hold the intellectual property that
they expected the Partnership to develop. CP-1 was a wholly owned
subsidiary of the Partnership. CP-1 entered into an Intellectual Property
Assignment and License Agreement with Foundry Hill Capital, dated
July 14, 2008, which licensed Foundry Hill to use CP-'s intellectual
property.
B. The Initial Efforts at Algorithmic Trading
As planned, Taylor tried to develop an algorithmic trading
business. Taylor hired Chris Preston, who developed various computer
trading models, including programs called Axon, Chi, and Oboe.
In August 2008, Trading LLC engaged in production trading with
Axon. Taylor pulled Axon after it failed to produce positive results. The
other programs did not fare any better.
During this period, Yar was closely involved with the business.
He consulted frequently with Taylor and received regular reports on his
progress.
He gave Taylor advice and served as counsel to the
Partnership for specific purposes, such as negotiations with current or
prospective employees, business partners, and vendors.
C. The High Frequency TradingBusiness
In April 2009, Taylor met Adam Krauszer, a high frequency trader
employed at a major hedge fund. Krauszer gave Taylor a business plan
for a high frequency trading business. Taylor discussed the plan with
Yar, and they became excited about it. On June 17, 2009, Taylor and
Yar met with Maggie, Mary Ann, and Frank McDonald, a Hille family
advisor, at the Foundation's offices. Maggie and Mary Ann decided to
support the high frequency business.
In October 2009, Taylor formed Foundry Hill Electronic Trading
LLC (the "High Frequency LLC"), a Delaware limited liability company,
to as the entity for conducting the high frequency trading business. The

2015

UNREPORTED Cases

Partnership was its sole member. Foundry Hill Capital served as its
manager, giving Taylor control. The operating agreement specified that
the Foundation would invest up to $2.25 million if High Frequency LLC
met certain funding milestones, such as executing live trades using a
custom-made order management system that Taylor planned to develop.
D. Taylor Takes On Overhead
In October 2009, after the Foundation committed to support the
high frequency trading business, Taylor signed a five-year lease for
3,760 square feet of Class-A office space on the 55th floor of 300 North
LaSalle in Chicago. The lease required a $100,000 security deposit and
minimum monthly payments of $9,500 in rent, plus other expenses.
On December 11, 2009, Taylor certified to the Foundation that
High Frequency LLC's customized order management system was
exceeding expectations, satisfying the first funding milestone. The
Foundation wired the initial $1.5 million of its $2.25 million
commitment. Disputes later arose about Taylor's certification.
On January 18, 2010, Taylor leased an additional 4,407 square feet
of office space, bringing the total monthly rent to almost $20,000, plus
other expenses. At the time, Foundry Hill had three employees.
In April 2010, after months of negotiation, Taylor hired Krauszer.
As part of his compensation package, Taylor gave Krauszer a 30%
member interest in High Frequency LLC. The Partnership retained the
remaining 70%. Krauszer began developing a high-frequency trading
model called Bumblebee and later worked on a model called
Afterburner.
In June 2010, Bumblebee began live trading. In July 2010, Taylor
entered into a contract with GuavaTech, Inc. for a low-latency line
running between Chicago and NASDAQ's co-location facility in New
Jersey to be used in the high-frequency business. The GuavaTech line
cost $75,000 per month for the first three months, $125,000 per month
for the next three months, and $250,000 per month during the final six
months of the one year contract. Adding in fees and initial charges, the
total cost of the contract was $2,375,000, for an average charge of
$197,917 per month.
As with the algorithmic trading business, Yar was closely involved
with the high frequency business. He consulted frequently with Taylor,
provided advice, and served as counsel for specific purposes.
In September 2010, the Foundation decided to provide Taylor with
$1 million in trading capital to deploy in high-frequency trading. The
Foundation formed WaterColor Ventures, LLC ("WaterColor") as its
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vehicle for providing the $1 million.
Yar served as manager of
WaterColor. Pursuant to a subscription agreement dated September 1,
2010, WaterColor purchased Class A interests in High Frequency LLC,
the terms of which were governed by a certificate of designation.
Among other things, the certificate of designations stated that
WaterColor's trading capital could be traded only using the "Class A
Strategy," meaning high-frequency trading.
The certificate of
designation authorized Taylor to allocate a portion of High Frequency
LLC's overhead expenses to Watercolor's capital account.
In October 2010, Krauszer launched Afterburner in live trading.
That same month, Taylor pulled Bumblebee from live trading because of
poor performance.
In December 2010, Taylor signed yet another lease with 300 North
LaSalle for an additional 3,923 square feet of office space. By the end of
2010, Foundry Hill's rent was running more than $35,000 per month. At
the time, it had eight employees.
In late December 2010, Taylor told Yar that Afterburner had been
pulled from live trading because of poor performance.
E. The Chess Champions
Meanwhile, in September 2010, Taylor hired Milton R. Smith, III,
as a quantitative trader. Between September 2010 and March 2012,
Smith developed a series of trading algorithms known as the Chess
Champions.
Each algorithm was named for a chess grandmaster:
Karpov, Capablanca, Tal, Marshall, Lasker, and Smyslov. The Chess
Champions were not high-frequency trading programs. They were
computer programs that executed trades according to pre-determined
rules:
*
"
"
"
*
"

Karpov used classic trend-following techniques supplemented by
indicators about whether a security was overbought or oversold.
Tal was a trend-following, day-trading model for stock index
futures.
Capablanca was a general-purpose trend-following model for
stock index futures.
Lasker was a selective trend-following system that used basic
elements like a trailing stop loss and a profit target.
Smyslov traded based on the twice-daily price fixes in the London
gold market.
Marshall resembled the other models but added features to prevent
the premature closing of a position.
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Smith wrote the source code for the Chess Champions on a platform
called TradeStation using EasyLanguage. To engage in trading using the
Chess Champions, Smith used a retail platform called NinjaTrader.
Given the poor results of the high-frequency trading business,
Taylor asked Yar to let him trade WaterColor's capital using the Chess
Champions. Yar agreed.
F. A Falling Out
In February 2011, Taylor made a capital call on the Foundation for
an additional $250,000. The Foundation provided it, but Maggie and
Mary Ann were becoming concerned. Mary Ann testified that she
expected to see a profit within six months after the Foundation's original
investment, and Maggie testified about growing impatient with Taylor
and Foundry Hill. They had good reason to ask questions. By this point,
the Foundation had invested $4.4 million and provided another $1 million
in trading capital, but had nothing to show for it. That said, the evidence
indicated that building a high frequency trading business was projected to
be a capital intensive undertaking. With the benefit of hindsight, it seems
likely that Taylor and Yar convinced Maggie and Mary Ann to invest, but
that Maggie and Mary Ann did not fully understand (or later became
uncomfortable with) the extent of the startup costs. Regardless, matters
soon took a turn for the worse.
On March 15, 2011, Maggie, Mary Ann, Yar, and McDonald
traveled to Chicago to meet with Taylor in Foundry Hill's offices. They
found a dismaying scene. Taylor had not kept electronic records, and his
filing system for paper records consisted of a single, over-stuffed, and
disorganized file folder that contained invoices interspersed with
restaurant menus and various owners' manuals, plus several years' worth
of envelopes stacked against his office wall. If Taylor's operation had
projected competence and organization, perhaps the Foundation
representatives would have been reassured. Instead, their fears appeared
justified.
Yar and McDonald returned for additional meetings with Taylor.
They collected checkbooks and other documents and took them back to
Tulsa to examine.
That same month, Taylor made another $250,000 capital call on
the Foundation. The Foundation wired $150,000 to the High Frequency
LLC on April 1, 2011.
Shortly thereafter, Taylor demanded an
additional $350,000. The Foundation responded him that the earlier
capital contributions, combined with various letters of credit provided for
the Partnership's benefit, had satisfied the Foundation's obligations.
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At this point, the relationship between the Foundation and Foundry
Hill broke down. Maggie and Mary Ann no longer trusted Taylor. Yar
was caught between his wife and mother-in-law on one side and the
college friend he had backed on the other. Yar sided with his family and
employer, and his interactions with Taylor became combative.
On May 20, 2011, the Foundation and Yar gave Taylor written
notice that they believed he had breached his fiduciary duties. At the
same time, WaterColor demanded the return of its trading capital via a
repurchase of its Class A Interests. Taylor responded that WaterColor"s
capital account had a balance of $0 such that WaterColor was "not
entitled to any payment whatsoever in consideration for its Class A
Interest." JX 156.
G. This Lawsuit

In June 2011, the plaintiffs filed their original complaint in this
action, which asserted claims against Taylor for fraud, breach of
contract, and breach of fiduciary duty and sought, among other things,
the dissolution of the Partnership and the appointment of a liquidating
receiver. Discovery revealed that in May 2011, as the dispute between
the Foundation and Taylor was coming to a head, Smith deployed the
Chess Champions in live trading. Between June and November 2011,
the Chess Champions generated a trading profit of more than $500,000.
Taylor calculated that the results equated to an annualized trading return
in excess of 200%. Smith achieved these results using a retail trading
platform, and Taylor believed the results could have been better with a
professional-grade order management system.
Taylor decided that he wanted, above all else, to secure control of
the Chess Champions for himself. In an email to his advisors discussing
a potential deal with the Foundation, he wrote:
The more I think about it the more I really want to keep [the
Foundation] away from the work we are running right now the Chess Champions models. I can sacrifice the high
frequency work, especially if we retain a copy or license to
it. Either way, the high frequency IP is not essential right
now, and the Chess Champions are.
JX 159. If the Partnership had been dissolved and liquidated, as the
plaintiffs sought, the Partnership Agreement called for the assets to be
distributed in accordance with the partners' capital contributions. The
Chess Champions and the Partnership's other intellectual property ("IP")
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would go to the Foundation.
In December 2011, Taylor began talking with Klee, a long-time
friend whom Taylor thought of as a brother, about investing in Foundry
Hill. Up to this point, Taylor had discussed the progress of the
Partnership periodically with Klee, and Klee had considered having
Taylor manage his personal investments, but Klee had not considered
investing. Klee became interested in investing after Taylor sent him a
profit and loss statement showing the Chess Champions' $500,000 profit
and a research report showing the spectacular results generated by
backtesting.
Klee and Taylor discussed having Klee invest between $300,000
and $500,000 in return for 10-15% of the Partnership, implying a
valuation for the business of approximately $3 million. Since the only
part of the business that appeared profitable was the Chess Champions,
the implied value of the business was synonymous with the implied
value of those programs. But Klee saw the Partnership's overhead as a
barrier to its success. In an email to Taylor, Klee wrote:
Not to beat a dead horse, but we really need a solution to the
huge monthly overhead expense which is my single biggest
concern as a potential investor and in my opinion is the
single biggest impediment to your survival. A $500k
investment could be drained in just a few short months if
ac[c]ounts of significant size do not come on board AND
you have month after month positive results, the latter of
which is not a realistic expectation.

When I run a similar calculation on your business with it's
[sic] current capital reserves, it does not appear sustainable.
Worst case scenario is that my investment will simply
postpone the inevitable. Not because your business does not
have the ability to succeed, but because it will be dragged
down by unsustainable overhead without a significant
investment.

I cannot put into words how impressed I am at the Chess
Champs performance, and I'm excited about the other
models that are in development now, and extremely excited
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about just being a part of a business with such incredible
potential and with a trusted great friend. In this regard I feel
very grateful and fortunate, but I do not want to throw a hail
mary pass, and you do not want me to throw a hail mary
pass so we really need to come up with a plan to address
overhead.
JX 198. At the time, Klee calculated that Taylor had taken on
approximately $60,000 in recurring monthly expenses, including $35,000
in rent and $15,000 in equipment leases.
Klee, Taylor, and Taylor's personal attorneys at Katten Muchin
Rosenman LLP ("Katten") held a call to discuss potential business
solutions to their predicament. One of the Katten lawyers suggested that
Klee purchase the Partnership's IP for $500,000. Later, after Taylor had
resolved the lawsuit with the Foundation, Taylor would "call the IP back
and convert [Klee's] IP ownership into a 15% ownership stake." JX 203.
The substance of the transaction would be the same: Klee would
purchase a 15% stake in Taylor's business for $500,000, implying a value
of approximately $3 million. Tactically, the deal would be accomplished
by transferring the IP to Klee, thereby achieving Taylor's goal of keeping
the Foundation away from the Chess Champions models.
During the same period, Klee formed Chess Champions LLC and
Chess Champions LP as vehicles to raise capital for the Partnership to
trade using the Chess Champions algorithms. Klee was the manager of
Chess Champions LLC, which was the general partner of Chess
Champions LP. Klee anticipated contributing a portion of his retirement
funds to Chess Champions LP and raising additional funds from friends
and family. The Partnership would trade the capital of Chess Champions
LP pursuant to a trading advisory agreement under which the Partnership
would receive 50% of the net trading profits.
H. The Aborted Sale, The Loan, And The Amicable Foreclosure
In February 2012, Taylor and Klee attempted to effectuate a
transfer of the Partnership's IP in the manner suggested by the Katten
lawyer, but for only $28,000-a fraction of the $500,000 they previously
contemplated. In an email to Taylor dated February 7, 2012, Klee stated:
Per our conversation, [Klee's company,] Progressive
Packaging Corp. [will] be wiring $28,000 today to Foundry
Hill Capital, LLC for its payroll obligation because Foundry
Hill has no other options for meeting this obligation and is
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facing the real possibility of having to cease business
operations . . . you are authorized and agree to accept this
$28,000 from Progressive Packaging Corp as payment for
the purchase of the Chess Champions portfolio of
algorithmic trading models that are currently owned by CP1, LLC. Progressive Packaging agrees to lease back the
Chess Champions portfolio of algorithmic trading models to
Foundry Hill Trading, LLC. exclusively for $5,000 per
month and Foundry Hill Holdings has the option to buy
back the Chess Champions portfolio of trading models at
any time for the total amount paid to Progressive Packaging
Corp.
JX 240.
Progressive Packaging Corporation was an Illinois
corporation, wholly owned and managed by Klee, through which Klee
conducted his principal business. Taylor's reply was telling. Rather
than raising any objection to the economics, he replied that the
purchase would encompass all of the Partnership's IP, not just the Chess
Champions. JX 241. Progressive Packaging wired $28,000 to the
Partnership that day.
The next morning, Klee and Taylor participated in a conference
call with Katten about whether Klee's $28,000 investment should be
framed as a loan or a sale. Katten observed that Section 6.1(e) of the
Partnership Agreement did not give the General Partner the authority to
execute a sale of Partnership assets without the Foundation's consent, so
the transaction should be restructured as a loan. Less than two hours
after the call with Katten, Taylor sent an email to Klee stating: "After
further review, I don't think I am authorized to make a sale transaction of
this type. This will have to be a loan, with the amount wired to apply to
the loan amount." JX 244.
Taylor and Klee subsequently documented the loan through a
promissory note and security agreement. Klee filed a UCC financing
statement with the Delaware Secretary of State to perfect his interest in
the IP. Over the following weeks, Klee wired the Partnership additional
sums, eventually totaling $175,073.75. Taylor used virtually all of the
funds to meet payroll. Taylor did not make any payments on the
Partnership's office lease or its equipment leases. Klee later assigned his
interest in the promissory note and security agreement to Progressive
Packaging.
Under the original promissory note, the Partnership would not owe
any amounts until February 2013. In mid-April, Progressive Packaging
and Taylor executed a letter agreement that required the Partnership to
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pay interest in May 2012. They backdated the letter agreement to March
21, 2012.
Less than one week after executing the modification agreement, on
April 25, 2012, Klee instructed Taylor to stop trading Klee's capital with
the Chess Champions. Klee and Taylor agreed to spend two to three
months re-optimizing the Chess Champions so that they could be
redeployed.
During the same period, Taylor and Klee discussed with Greg
Veselica of Buttonwood Group Trading LLC ("Buttonwood") the
possibility of Taylor and Smith working for him and "get[ting] Chess
Champions back to trading profitably." JX 365 at CKPPCO02494. At
Veselica's request, on May 3, 2012, Taylor sent a written proposal titled
the "Taylor/Klee proposal" to Veselica. JX 364. The proposal stated
that Taylor and Klee would bring Foundry Hill's IP, including the Chess
Champions, to Buttonwood, plus more than $1 million in trading capital,
in exchange for Buttonwood paying operational expenses and providing
office space and IT support for Taylor and Klee's new company. Taylor
and Klee told Veselica that they would wind down Foundry Hill and
create a new entity to "enter into the deal with Buttonwood." Id.
Around May 15, 2012, Taylor abandoned the Partnership to work
as a "senior trader" for Buttonwood. JX 369. Taylor convinced Smith,
who was unaware of Taylor and Klee's dealings, to come to work at
Buttonwood at the same time.
On May 22, 2012, Klee wrote to Taylor, declared the Partnership
in default, and stated that he was foreclosing on the loan from
Progressive Packaging. On May 24, 2012, two days after declaring the
purported default, Taylor asked an attorney for "a quote for setting up the
new LLC, to be called Triple Line Trading LLC." JX 375. Taylor
introduced Klee as his "partner" and explained that the Partnership "ha[d]
ceased doing business and [would] be dissolving soon." Id.
In June, the Partnership and Progressive Packaging executed a
Collateral Surrender Agreement pursuant to which the Partnership
surrendered all of its assets to Progressive Packaging to satisfy $100,000
of the $136,200 due under the loan. The balance remained outstanding.
No one notified the court, the plaintiffs, or the Foundation about the
transaction.
I. Triple Line Trading and the PhilosopherKings
Triple Line Trading was formed during this period. Taylor
prepared drafts of an operating agreement under which Taylor and Klee
would be Class A members and Smith would be a Class B member. The
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operating agreement contemplated that Klee would receive his interests
in return for the IP formerly held by the Partnership, including the Chess
Champions. Smith would receive a Class B interest. Klee never signed
the operating agreement, but he anticipated receiving a membership
interest, and he contributed $120,000 to Triple Line Trading. Consistent
with the draft agreement, Taylor and Smith continued using the
Partnership's computer equipment and intellectual property, including the
Chess Champions. The virtually identical Trader Agreements that
Taylor and Smith entered into with Buttonwood represented that Triple
Line Trading, not Progressive Packaging, owned the Partnership IP.
When Smith began working at Buttonwood, Taylor, Klee, and
Veselica directed him to redeploy the Chess Champions onto a new
platform called RTD Tango. Toward that end, Smith first developed
general-purpose libraries and intelligent order handling algorithms to
assist with actual trading. Then, Smith redeployed two of the Chess
Champions-Marshall and Lasker-onto the RTD Tango Platform.
Triple Line Trading began trading at Buttonwood in September
2012 using the re-deployed Chess Champions algorithms. On September
18, 2012, after live trading had resumed, Taylor sent Klee a "[r]evised
Chess Champions report" for the "Chess Champions Algorithms:
Lasker, Tal, Capablanca, Marshall, Smyslov." JX 398 at CKPPC002269.
Taylor wrote in the report that "[t]hese algorithms and the work
preceding them were successfully traded at our predecessor company as
the Diversified Portfolio (including Karpov) for the last six months of
2011." Id. at CKPPCO02270.
Trading went well during the next couple of months with actual
results tracking projected results. Then, over Thanksgiving weekend,
Taylor instructed Smith to liquidate all his positions. Buttonwood had
suffered a funding crisis and, by the first week of December 2012, had
fired virtually all of its employees, including Taylor and Smith.
Buttonwood allowed Taylor and Smith to continue working out of its
offices, and Smith used the time to redeploy the other Chess Champions
onto RTD Tango and enhance the models.
By December 2012, Klee and Taylor were discussing Triple Line's
business nearly every day. Seeking trading and investment capital from
a packaging industry colleague, Klee drafted an email describing the
actual trading results and historical backtesting analysis for the Chess
Champions. This was accurate. The evidence at trial established that the
Taylor and Klee continued using the Chess Champions but called them
the Philosopher Kings, and that although the programs evolved, the
Philosopher Kings were always derived from the Chess Champions.
After reviewing Klee's email, Taylor "reminded" Klee that they
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were "NOT trading the Chess Champions models, as those [were]
dormant," but they were trading the "new models named 'Philosopher
Kings."' JX 406. This was false. Taylor wanted Klee to state that the
Philosopher Kings were different than the Chess Champions to insulate
the models from claims by the plaintiffs and other creditors.
J. A FurtherRound of Transfers
In April 2013, Klee and Taylor caused Progressive Packaging to
loan Triple Line $5,000 in return for a promissory note. As with the
earlier promissory note between the Partnership and Progressive
Packaging, the new promissory note was secured by all of Triple Line's
intellectual property.
On April 17, 2013, Taylor and Smith went to work with 303
Proprietary Trading LLC ("303 Proprietary"). Smith had resumed
trading Klee's account in January 2013, and he now also traded an
account for 303 Proprietary. For both, Smith used the redeployed Chess
Champions algorithms, now called the Philosopher Kings. Taylor and
Smith used the redeployed programs in live trading until September 2013
when 303 Proprietary terminated Taylor and Smith.
In September 2013, Taylor and Smith began trading an account for
a London-based investment group called ISAM using the Philosopher
Kings. On October 29, 2013, Taylor stopped trading ISAM's capital.
K. Trial
As noted, the plaintiffs initially filed suit on June 2011. Discovery
was lengthy and contentious, with the plaintiffs eventually learning in
early 2013 about Taylor's transactions with Klee involving the Chess
Champions. The plaintiffs updated their complaint, and the operative
pleading for purposes of trial contained claims for fraudulent transfer and
misappropriation of trade secrets against Taylor and claims for aiding
and abetting breaches of fiduciary duty and tortious interference with
contract against Klee. The case proceeded to trial on March 31 through
April 2, 2014.
II. LEGAL ANALYSIS

The plaintiffs proved at trial that Taylor breached his duty of
loyalty and that Klee aided and abetted Taylor's breach. The plaintiffs
did not, however, prove that the Partnership suffered any compensable
damages. As a remedy, the Partnership is awarded nominal damages of
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$1.
The plaintiffs proved at trial that Taylor and Klee caused the
Partnership to engage in a fraudulent transfer by which Progressive
Packaging gained title to the Chess Champions software and derivative
works, including the Philosopher Kings. As a remedy, Taylor and Klee
shall cause the Chess Champions software, the Philosopher Kings
software, and all related code to be restored to the Partnership. Klee's
loan to the Partnership in the amount of $136,200, together with any
interest, is equitably subordinated to the claims of all other creditors.
The plaintiffs proved their entitlement to have the Partnership
dissolved. They did not establish an entitlement to any other relief.
A. Breach of FiduciaryDuty and Aiding and Abetting
The plaintiffs' most straightforward claims are for breach of
fiduciary duty against Taylor and for aiding and abetting a breach of
fiduciary duty against Klee. The plaintiffs proved both claims.
As the general partner of the Partnership, the General Partner
owed fiduciary duties to the Partnership for the benefit of all of its
limited partners. Wallace ex rel. Cencom Cable Income P'rs II, Inc., L.P.
v. Wood, 752 A.2d 1175, 1180 (Del. Ch. 1999) ("Unquestionably, the
general partner of a limited partnership owes direct fiduciary duties to
the partnership and to its limited partners."). As the party who controlled
the General Partner, Taylor owed a fiduciary duty of loyalty which
required that he act in the best interests of the Partnership for the ultimate
benefit of its limited partners. See Mobil Oil Corp. v. Linear Films, Inc.,
718 F. Supp. 260, 271 (D. Del. 1989); Feeley v. NHAOCG, LLC, 62 A.3d
649, 666-71 (Del. Ch. 2012). The duty of loyalty obligated Taylor and
the General Partner "not to use [their] control over the partnership's
property to advantage [themselves] at the expense of the partnership."
Wallace, 752 A.2d at 1180.
Delaware's default standard of review for fiduciary decisionmaking is the business judgment rule. The rule presumes that when
making a decision, the fiduciary acted on an informed basis, in good
faith, and in the honest belief that the action taken was in the best
interests of the entity. Entire fairness is Delaware's most onerous
standard of review. It applies when a plaintiff rebuts one or more of the
presumptions of the business judgment rule. Once entire fairness
governs, the defendants must establish "to the court's satisfaction that the
transaction was the product of both fair dealing and fair price."
Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1163 (Del. 1995)
(internal quotation marks omitted) (emphasis in original).

