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Wilmington, Delaware 19801

Joseph Alfred v. Walt Disney Co., et al.

Re:

Civil Action No. 10211-VCG
Dear Mr. Alfred and Counsel:
This matter is before me on the Defendants' motions to dismiss a
complaint sounding in contract, filed by the Plaintiff, Mr. Alfred, pro se.
That Complaint is remarkable. It is in my experience a unique example
of the pleader's art. It cites to the epic of Gilgamesh, Woody Guthrie, the
Declaration of Independence, Noah and The Great Flood, Game of
Thrones, Star Wars Episode V. The Empire Strikes Back, Star Trek,
President Obama, and Euclid's proof of the Infinity of Primes, among
other references. It is well-written and compelling. In fact, it can be
faulted only for a single-but significant-shortcoming: it fails to state a
Therefore, I grant the
claim on which relief could be granted.
Defendants' Motions to Dismiss.
The Plaintiff, in succinct and pith-perfect fashion, stated the
gravamen of his action as follows: "If the Plaintiff needed to sum up this
entire case in one sentence, it is this: Two executives of the Disney
Company are stalling the next evolution of human transportation on this
planet."'

'Compl.

1 1.
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In other words, the Defendants are holding back the flying car. 2
I. BACKGROUND FACTS
The following facts are taken from the Complaint. Defendant
Walt Disney Company ("Disney" or the "Company") is the owner of a
trademark for the T-65 X-wing fighter plane, a (presumably) thus-far
fictional vehicle created in connection with the movie Star Wars Episode
IV: A New Hope.3 Disney expects to premiere a new installment of the
Star Wars movie series in December of 2017. Non-party Terrafugia, Inc.
("TI") is an enterprise that the Plaintiff believes capable of producing a
vertical take-off and landing vehicle, which vehicle the user could
program for flight to a given destination and which would then be
remotely operated by the FAA. The vehicle would travel between the
realms of an automobile and airplane, "creat[ing] Woody Guthrie's
endless skyway,"4 and would be priced to be available to the masses. It
would revolutionize travel and reduce the need for maintenance and
improvement of existing roadway infrastructure.
In the Plaintiffs conception, this vehicle would be built to
resemble the X-wing, which would promote its acceptance by the public.
Plaintiff has developed a marketing plan, pursuant to which Disney
would license TI the right to use the X-wing name and appearance, TI
would develop the previously described short takeoff and landing
programmable remotely controlled vehicle in the appearance of an Xwing (the "Flying Car"),5 and the Plaintiff would raise the necessary
funds for development of the Flying Car through internet pledges of
$10,000, each entitling the investor to a ride in the Flying Car.
Crucial to the Plaintiffs promotional idea would be the support of
Disney, with its extensive existing connections, through its ownership of
the Star Wars franchise and otherwise, to flying cars.6 The Flying Car
2

lt is perhaps coincidental that it is Disney's media competitor, Fox, whose creation,
the Stonecutters, hold back the electric car. See The Simpsons: Homer the Great (Fox
television broadcast Jan. 8, 1995).
3
For the unfamiliar reader, the Plaintiff explains thusly: "The X-wing was the vehicle
used by the character Luke Skywalker to destroy the Death Star; the ultimate symbol of evil in
all of recorded human literature." Compl. 14.
4

1d.

5

T I.

The Complaint uses various terms to describe the Plaintiffs concept: among them the
"affordable automated personal airplane," Compl. 1 2, the "affordable vertical takeoff and
landing automated personal airplane," id. ¶ 7, and the "World's First Flying X-wing," id. ¶ 28.
According to the Plaintiff, TI describes the concept, more manageably, as the "flying car." See
PI.'s Answer to Walt Disney Co.'s Mot. to Dismiss at 3.
6
At oral argument on the Motion to Expedite, the Plaintiff argued that the Disney
relationship with the Flying Car was even more crucial because the movie Back to the Future
Part II (Universal Pictures 1989), set in 2015, also featured flying cars. In this regard, I note
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envisioned by the Plaintiff would be promoted via tie-ins to Disney's new
Star Wars movie, and would be publicized during halftime of a football
game featuring the unbeaten football Seminoles of Florida State
University,7 to be televised on two Disney properties, the American
Broadcasting Company and ESPN.
Implied in the Complaint is that the Plaintiff made an unsolicited
proposal involving Star Wars marketing to Disney. He was then
contacted by someone at Disney to arrange a conference call scheduled
for July 22, 2014. In anticipation of this call, the Plaintiff sent Disney a
slide deck laying out the proposal described above. On July 22, the
conference call took place among Vanessa Blakely, an officer of TI; the
Plaintiff; and Divya Dalal, a Disney employee.8 The Complaint does not
allege the specifics of that conversation. However, shortly after the
telephone conference, the Plaintiff called the office of Defendant Bob
Chapek, an officer of Disney, to further discuss the proposed promotion
of the Flying Car. Chapek did not take this call. The Complaint is
somewhat unclear as to what happened next, but it appears that on the
same day, July 29, 2014, Chapek's executive assistant, a Disney
paralegal, or a "nameless Disney attorney" called or emailed the Plaintiff
and stated that Disney was not interested in his proposal. According to
the Plaintiff, participating in the July 22 telephone call represented a
change in Disney's prior policy not to accept unsolicited proposals,
which he took as a guarantee that his proposal would be accepted. 9 The
individual Defendants, Chapek and Robert A. Iger, the Chief Executive
Officer and Chairman of the Board of Disney, are, according to the
Complaint, both residents of California. They moved to dismiss for lack
that Disncy has been tantalizing the public with depictions of flying cars, at the same time
failing to promote those vehicles' actual production as functioning transportation, since at least
the time of my long-ago boyhood. See, e.g., Charles Spain Verral, Walt Disney's The Flying
Car (Golden Press, 1961), Ex. A, attached; The Absent-Minded Professor (Walt Disncy Prods.
1961).
7
But see 20/5 Rose Bowl (ESPN television broadcast Jan. 1, 2015). I note, however,
that the Plaintiffs Complaint was filed in advance of this ill-fated (from the point of view of
the Plaintiff and the Seminoles) athlctic contest.
8
The Complaint describes Dalal as the "licensing lieutenant" for Disney. See Compl. f
16.
9
See id. ¶ 25 ("The Walt Disncy Corporation created an implied contract with the
plaintiff when it changed its own policy against accepting unsolicited submissions by a third
party. The plaintiff can infer an implied promise based on circumstances that exist in the
ordinary course of dcaling and common understanding. Why even take the teleconference call
on July 22, 2014 if there were not mutual agreement that this campaign would be successful
for the Disncy Corporation? There is an often used mathematical principle to solve difficult
theorems: to prove something, disprove the opposite (See Euclid's proof on the infinity of
prime numbers).").
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of jurisdiction under Chancery Court Rule 12(b)(2) and for failure to
state a claim upon which relief can be granted under Chancery Court
Rule 12(b)(6). The Company itself also moves to dismiss under Rule
12(b)(6). For the reasons that follow, those Motions must be granted.
II.

ANALYSIS

A. Motion to Dismiss under Rule 12(b)(2)
Delaware jurisdiction over an out-of-state defendant can arise by
statute, such as the long-arm statute,' 0 or, as alleged by the Plaintiff here,
10 Del. C. § 3114, which provides for service of process on out-of-state
individuals who are directors or officers of Delaware corporations, who
are implied to have consented to such jurisdiction. Once a determination
is made that statutory service of process has been perfected, then a
separate inquiry as to the constitutionality of the exercise of that
jurisdiction is required."
Because, as discussed below, I find that
jurisdiction was not perfected, I need not reach the constitutional
question.
The Plaintiff, in a submission following his reply brief, concedes
that he has not perfected process over Chapek; Chapek's Motion to
Dismiss, therefore, is granted.1 2 I next address whether jurisdiction has
been obtained over Iger.
The Plaintiff, noting, I am sure, that there is a tide in the affairs of
men which, taken at the flood, leads on to fortune, 3 alleges Iger has
missed the boat; he argues that, in presumably causing Disney to not take
the opportunity to participate in the production of the Flying Car, which
would then be available and desirable to the mass of humanity-an
opportunity that, if seized would have resulted in Disney's great financial
benefit-Iger has breached fiduciary duties to the Corporation. The
Plaintiff, however, does not purport to sue derivatively on behalf of the

'oSee 10 Del. C. § 3104.
"See, e.g., Hercules Inc. v. Leu Trust & Banking (Bahamas) Ltd., 611 A.2d 476, 48081 (Del. 1992).
12p1.'s Final Answer at 3. I note that the Plaintiffs "Final Answer" was submitted after
briefing on the Motions to Dismiss had concluded. Because of this Court's flexibility in
addressing claims brought by self-represented litigants, I have read and considered this
submission. See, e.g., Durham v. Grapetree, LLC, 2014 WL 1980335, at *5 (Del. Ch. May 16,
2014) ("[A]lthough 'sclf-representation is not a blank check for defect,' this Court has the
discretion to 'exhibit some degree of leniency toward a pro se litigant, in order to see that his
case is fully and fairly heard."' (footnotes omitted)).
3
1 See William Shakespeare, Julius Caesar, act 4, sc. 3.
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Company.1 4 Instead, the Plaintiff states that Iger has caused Disney to
breach a contract with him resulting in damages. 5
The Plaintiff concedes that Iger is a resident of California and does
not allege any connections between Iger and the State of Delaware other
than the fact that he is an officer and director of Disney, a Delaware
corporation. The Plaintiff himself is a New Jersey resident and does not
contend that the contract at issue was created in Delaware. The Plaintiff,
however, relies on 10 Del. C. § 3114 to provide for service of process to
obtain jurisdiction over Iger. According to the Plaintiff, in allowing
Disney to breach its contractual obligations to him, Iger was acting in his
capacity as CEO of the Company, thus, in Plaintiffs view, making him
subject to jurisdiction under Section 3114.16 But Section 3114 does not
apply to contract claims asserted by third parties against a corporation;
rather, it applies in actions alleging breach of fiduciary duties on the part
of individual directors. 7 Although, as described above, the Plaintiffs
14See PI.'s Answer to Def. Chapek's and Iger's Mot. to Dismiss at I ("Plaintiff does not
allege to sue on behalf of [thc] shareholders; however Plaintiffs actions in contracting with the
corporation were formulated under the premise that true fiduciaries would always accept the
Plaintiffs proposal.").
"See Compl. ¶ 30. The Plaintiffs damages relate to his plan to be compensated with
Disney and Terrafugia stock, a deal which, if consummated, would be worth billions of dollars
to him. By way of context, the Plaintiffs promotional scheme involving marketing $10,000
flights on the Flying Car is expected to bring in $930,000,000 by itself through an internet
facilitator, Kickstarter. Id. T 2. The Plaintiff does not seek a damage award, however, only
specific performance and injunctive relief.
6The Plaintiff alleges that he sent an cmail to Iger, which informed him of the
proposal. PI.'s Answer to Def. Chapek's and Iger's Mot. to Dismiss at 3. When a Disney
attorney contacted the Plaintiff, he or she allegedly said, "It is the official position of the
executive team that we arc not interested." Id. at 4. Because Iger had received the proposal,
the Plaintiff contends that this statement was made at Iger's direction. See id. The statement
that Disney was not interested represents, to Plaintiff, the breach of contract.
7
1 See Ruggiero v. FuturaGene, plc., 948 A.2d 1124, 1132-33 (Del. Ch. 2008)
("Directors of a corporation, however, are not parties to a contract simply because the
corporation is a party to a contract. . . . While 10 Del. C. § 3114 does authorize service over
directors, trustees, or members of the governing body of a Delaware corporation, it does so
only where the cause of action is based on such an individual's breach of fiduciary duty owed
to the corporation and its owners. . . . [T]he wrongs alleged here are contract claims
unconnected with the internal affairs or corporate governance issues that Delaware law is
especially concerned with. . . . [Thus, the plaintiff] failed to establish that . . . 10 Del. C §
3114 applies." (footnotes and internal quotation marks omitted)); Lisa, S.A. v. Mayorga, 2009
WL 1846308, at *5 (Del. Ch. June 22, 2009) ("Section 3114 provides for personal jurisdiction
over a nonresident director or officer of a Delaware corporation when sued for acts performed
in his capacity as a director or officer. More narrowly, however, 'Delaware cases have
consistently interpreted [Section 3 114] as . . . [applying] only in connection with suits
involving the statutory and nonstatutory fiduciary duties of nonresident directors.' Moreover,
the conduct alleged must have constituted a breach of fiduciary duty to a Delaware corporation
for which the plaintiff has standing to suc-that is a duty which runs to the plaintiff either
directly or derivatively." (footnotes omitted)), ajd, 993 A.2d 1042 (Del. 2010).
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briefing on the Motions to Dismiss alludes to breaches of fiduciary duties
when Iger allegedly caused Disney to reject the Flying Car proposal, that
claim was not asserted in the Complaint and would, at any rate, belong to
the Company, not the Plaintiff. Further, the Plaintiff concedes that Iger
himself is not a party to the alleged contract between Disney and the
Plaintiff.' 8 There simply is no basis by which the Plaintiff has shown
that jurisdiction extends to Iger; therefore, this action against him must
be dismissed. In any event, as described below, there is no underlying
contract pursuant to which the individual Defendants could be held
liable.
B. Motions to Dismiss under Rule 12(b)(6)
Both Disney and the individual Defendants moved to dismiss
under Rule 12(b)(6), alleging the Complaint states no claim under which
relief can be granted. Under that Rule, I must take the allegations of the
Complaint as true and draw all reasonable inferences therefrom. The
matter will be dismissed only where it is not reasonably conceivable that
the Plaintiff could prevail. 9
The Plaintiff first argues that a contract exists that may be implied
in fact based on Disney agreeing to relax its policy not to consider
unsolicited proposals. According to the Plaintiff, this contract arose
when Disney agreed to hear his proposal. But in order to infer a contract
from the behavior of the parties, I must be able to conclude that the
requisites of a contract have been met. 20 That behavior "is evaluated
"PI.'s Answer to Def. Chapek's and Iger's Mot. to Dismiss at 2 ("Plaintiff does not
allege that a contract was created between the plaintiff and [individual] Defendants.").
Because the individual Defendants were not parties to the alleged contract, they cannot be held
liable. See, e.g., Wallace ex rel. Cencom Cable Income Partners II, Inc., L.P. v. Wood, 752
A.2d 1175, 1180 (Del. Ch. 1999) ("It is a general principle of contract law that only a party to
a contract may be sued for breach of that contract. Indeed, Delaware law clearly holds that
officers of a corporation are not liable on corporate contracts as long as they do not purport to
bind themselves individually." (footnote omitted)).
19Cent. Mortgage Co. v. Morgan Stanley Mortgage Capital Holdings LLC, 27 A.3d
531, 535 (Del. 2011).
2oSee, e.g., Phillips v. Wilks, Lukoff & Bracegirdle, LLC, No. 671,2013, 2014 WL
4930693, at *3 (Del. Oct. 1, 2014), as corrected (Oct. 7, 2014) ("A contract may exist as either
an express contract or an implied-in-fact contract because they are legal equivalents-the first
being arrived at by language and the second by actions that demonstrate a meeting of the
minds." (internal quotation marks omitted)); Capital Mgmt. Co. v. Brown, 813 A.2d 1094,
1098 (Del. 2002) ("An implied contract is one inferred from the conduct of the parties, though
not expressed in words. The parties' intent and mutual assent to an implied-in-fact contract is
proved through conduct rather than words." (internal quotation marks and footnote omitted));
Creditors' Comm. of Essex Builders, Inc. v. Farmers Bank, 251 A.2d 546, 548 (Del. 1969) ("A
contract will be implied in fact only when the Court may fairly infer such an intent from the
evidence; it represents the presumed intention of the parties as indicated by their conduct.");
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from the perspective of a reasonable person, considering all of the
attendant circumstances." 21
A contract requires an offer, acceptance of the offer, and
There are simply no
consideration passing between the parties. 22
allegations in the Complaint from which I can infer that Disney agreed to
do anything, let alone what the terms of that "anything" might have been.
At most, the Complaint alleges that Disney, contrary to its usual policy
against accepting unsolicited proposals, attended a telephone conference
at which the Plaintiff could pitch his ideas, which the Company then
rejected. That does not state a contractual claim.
The Plaintiff also argues that he is entitled to relief under a theory
of promissory estoppel. Promissory estoppel requires that the defendant
make a promise, that the promisor expected action by the promisee in
reliance, that the promisee acted to his detriment in reasonable reliance,
and that equity requires relief. 2 3 The "promise" that Plaintiff points to is
Disney's willingness to hear his proposal. In reliance on that willingness,
the Plaintiff sent Disney a slide deck to describe the promotion and
licensing that he wanted from Disney. If Disney's promise was to give
the Plaintiffs ideas an airing, despite its prior policy not to consider
unsolicited proposals, they complied with that promise. The promise to
hear a proposal out, however, cannot be reasonably relied upon as a
promise to consummate a contract. There is simply no basis for the
imposition of relief under a rubric of promissory estoppel.
In both his contract and estoppel claims, the Plaintiff makes
essentially the same argument: (1) he pitched a proposal to Disney that
would facilitate the production of the Flying Car by a third party in a way
that would benefit that third party, the Plaintiff himself, Disney, the
United States, and mankind; (2) it was such a flawless and compelling
proposal that Disney could not reasonably turn it down-yet Disney

Trincia v. Testardi, 57 A.2d 638, 642 (Del. Ch. 1948) ("[An express agreement is arrived at
by words, while an implied agreement is arrived at by acts. Consequently, the difference
seems to be only in the evidence by which the agreement is proved.").
2
tLevey v. Brownstone Asset Mgmt., LP, 2014 WL 3811237, at *10 (Del. Ch. Aug. 1,
2014) (quoting I Williston on Contracts § 1:5 (4th ed.2014)) (internal quotation marks
omitted), reargunent denied, (Del. Ch. Aug. 22, 2014).
22
See, e.g., Roam-Tel Partners v. AT&T Mobility Wireless Operations Holdings Inc.,
2010 WL 5276991, at *6 (Del. Ch. Dec. 17, 2010).
23See, e.g., Lord v. Souder, 748 A.2d 393, 399 (Del. 2000) ("In order to establish a
claim for promissory estoppel, a plaintiff must show by clear and convincing evidence that: (i)
a promise was made; (ii) it was the reasonable expectation of the promisor to induce action or
forbearance on the part of the promisce; (iii) the promisce reasonably relied on the promise
and took action to his detriment; and (iv) such promise is binding because injustice can be
avoided only by enforcement of the promise.").
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chose to do so; and, therefore, (3) for the good of the third-party
manufacturer, the Plaintiff, Disney, the United States, and mankind, the
Plaintiff seeks the equitable relief of a positive injunction directing
Disney to license the X-wing design and "wholeheartedly support" the
promotion of the X-wing Flying Car via tie-ins to upcoming Star Wars
films, Back to the Future, and its televising of Florida State's unbeaten
Seminole football team. 24 The Plaintiffs marketing proposal may strike
one as far-fetched or, perhaps, brilliant. Nothing the Plaintiff has
presented in his Complaint, however, indicates that any of the
Defendants took any action which can bind them contractually or
equitably to participate in the Plaintiffs scheme.

III. CONCLUSION
Robert Fulton was laughed at by his peers, as was Secretary
Seward. Galileo faced the inquisition for promoting heliocentric theory.
Stravinsky's Rite of Spring caused a riot when first played.
The
Impressionists' early work was considered unsalable, and Van Gogh
"suffered for [his] sanity." 25 Plaintiff and his vision of a vertical take-off
and landing flying vehicle-which vehicle would revolutionize
transportation and save lives and resources-as well as his marketing
plan to achieve economies of scale by generating demand through a tiein to a similar vehicle made popular via cinema, may be of this ilk. If so,
the Plaintiff should persevere; it reportedly took Edison over a thousand
attempts to create the light bulb before he struck upon the carbon
filament.26
Because, however, the Plaintiff has failed to perfect
jurisdiction over the individual Defendants, and has failed to state a
claim against any of the Defendants, he is precluded from pursuing
equitable relief in aid of the Flying Car in this action. An order
accompanies this Letter Opinion.
Sincerely,
/s/Sam Glasscock III
Vice Chancellor

But see, again, 2015 Rose Bowl (ESPN television broadcast Jan. 1, 2015).
Don McLean, Vincent, on American Pic (United Artists Records 1971).
In that connection, I note that even if the Plaintiff is correct that Star Wars'
T-65 Xwing is unique because it was used to destroy "the ultimate symbol of evil in all of recorded
human literature," there are many other cinematic fictional flying cars that might excite the
public's imagination, beyond the X-wing and the model seen in Back to the Future Part II
(Universal Pictures 1989). These include a flying Ford Model T, see The Absent Minded
Professor(Walt Disney Prods. 1961) and Ex. A; a flying 1920's model custom racer based on
autos created by Count Lewis Zborowski, see Chitty Chitty Bang Bang (United Artists 1968);
and a flying Ford Anglia, see HarryPotterand the Chamber ofSecrets (Warner Bros. 2002).
25See
26

IN RE: EL PASO PIPELINE PARTNERS, L.P. DERIVATIVE
LITIGATION
In the Court of Chancery of the State of Delaware
C.A. No. 7141-VCL
MEMORANDUM OPINION
Date Submitted: January 28, 2015
Date Decided: April 20, 2015
Jessica Zeldin, ROSENTHAL, MONHAIT & GODDESS, P.A.,
Wilmington, Delaware; Jeffrey H. Squire, Lawrence P. Eagel, David
Stone, BRAGAR EAGEL & SQUIRE, PC, New York, New York;
Attorneys for Plaintiff
Peter J. Walsh, Jr., Brian C. Ralston, Berton W. Ashman, Jr., Matthew F.
Davis, POTTER ANDERSON & CORROON LLP, Wilmington,
Delaware; Attorneys for Defendants El Paso Pipeline GP Company,
L.L. C., El Paso Corporation,Douglas L. Foshee, John R. Sult, Ronald L.
Kuehn, Jr., D. Mark Leland, Arthur C. Reichstetter, William A. Smith,
and James C. Yardley.
Lewis H. Lazarus, Thomas E. Hanson, Jr., Courtney R. Hamilton, Brett
M. McCartney, MORRIS JAMES LLP, Wilmington, Delaware;
Attorneysfor Nominal Defendant El Paso PipelinePartners, L.P.
LASTER, Vice Chancellor.
In 2010, El Paso Corporation ("Parent") sold two of its subsidiaries
to El Paso Pipeline Partners, L.P. (the "Partnership" or "El Paso MLP").
At the time, Parent controlled El Paso MLP through its ownership of El
Paso Pipeline GP Company, L.L.C., which served as the sole general
partner of El Paso MLP (the "General Partner").
The first subsidiary was Southern LNG Company, L.L.C., which
owned a liquefied natural gas ("LNG") terminal on Elba Island, Georgia.
The second subsidiary was Elba Express, L.L.C., which owned a 190mile natural gas pipeline that connected the Elba Island terminal to four
major interstate natural gas pipelines. Parent treated the two entities as a
single unit, so this decision refers to them jointly as "Elba."
In March 2010, Parent sold El Paso MLP a 51% interest in Elba.
In November, Parent sold El Paso MLP the remaining 49% interest, plus
a 15% interest in another Parent subsidiary. The other subsidiary was
717
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Southern Natural Gas, L.L.C. ("Southern"), which operated a 7,600-mile
natural gas pipeline. In 2011, Parent sold El Paso MLP an additional
25% interest in Southern in a transaction that was the subject of separate
litigation. See Allen v. El Paso GP Co., LLC (El Paso I), 2014 WL
2819005 (Del. Ch. June 20, 2014) (granting summary judgment in favor
of the defendants), affd, 2015 WL 803053 (Del. Feb. 26, 2015)

(ORDER).
In both the March and November transactions, ownership interests
"dropped down" from Parent to El Paso MLP. Similar related-party
transactions proliferate in the oil and gas industry, where professionals
call them dropdowns. This decision refers to the March transaction as
the "Spring Dropdown" and the November transaction as the "Fall
Dropdown."
The plaintiff challenged both dropdowns. The limited partnership
agreement governing El Paso MLP (the "LP Agreement" or "LPA")
permitted the General Partner to cause El Paso MLP to engage in a
transaction involving a conflict of interest, like the dropdowns, if the
transaction received Special Approval, defined in the LP Agreement as
approval from a Conflicts Committee (the "Committee") comprising
qualified members of the board of directors of the General Partner (the
"GP Board"). The only contractual requirement for Special Approval
was that the Committee members believe in good faith that the
transaction was in the best interests of El Paso MLP.
Applying this standard, the court granted the defendants' motion
for summary judgment as to the Spring Dropdown. See In re El Paso
Pipeline P'rs, L.P. Deriv. Litig. (El Paso II), 2014 WL 2768782 (Del.
Ch. June 12, 2014). The court partially denied the defendants' motion for
summary judgment as to the Fall Dropdown, finding that "[q]uestions of
fact exist[ed] requiring a trial as to the state of mind of the members of
the Conflicts Committee" when approving the later transaction. In re El
Paso Pipeline P'rs L.P. Deriv. Litig., 2014 WL 2641304 (Del. Ch. June
12, 2014) (ORDER).
I expected that at trial, the Committee members and their financial
advisor would provide a credible account of how they evaluated the Fall
Dropdown, negotiated with Parent, and ultimately determined that the
transaction was in the best interests of El Paso MLP. It turned out that in
most instances, the Committee members and their financial advisor had
no explanation for what they did. The few explanations they had were
conclusory or contradicted by contemporaneous documents. Rather than
evaluating what was in the best interest of El Paso MLP, the Committee
members regarded as dispositive whether the Fall Dropdown was
accretive, in the sense of enabling El Paso MLP to increase distributions
to holders of its common units. Accretion to common unitholders is a
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separate inquiry from whether a transaction is in the best interests of El
Paso MLP. The evidence at trial ultimately convinced me that when
approving the Fall Dropdown, the Committee members went against
their better judgment and did what Parent wanted, assisted by a financial
advisor that presented each dropdown in the best possible light,
regardless of whether the depictions conflicted with the advisor's work
on similar transactions or made sense as a matter of valuation theory.
This post-trial decision finds that the Committee members failed to
form a subjective belief that the Fall Dropdown was in the best interests
of El Paso MLP. The General Partner therefore breached the LP
Agreement by causing El Paso MLP to engage in the Fall Dropdown.
None of the other defendants were parties to the LP Agreement, and this
court previously entered summary judgment in their favor on the claim
of breach. In post-trial briefing, the plaintiff did not present its theories
of secondary liability in any meaningful way, and they are deemed
waived. The finding of breach therefore does not result in liability for
any defendant other than the General Partner.
The plaintiffs expert demonstrated at trial that El Paso MLP paid
$171 million more for a 49% interest Elba than it would have if the
General Partner had not breached the LP Agreement. The General
Partner is liable for that amount, plus pre- and post-judgment interest at
the legal rate, compounded quarterly, from the date the Fall Dropdown
closed.
I. FACTUAL BACKGROUND
The case was tried over three days. The burden of proof rested on
the plaintiff. The following facts were proven by a preponderance of the
evidence.
A. The Parties
Parent was a Delaware corporation whose shares of common stock
traded on the New York Stock Exchange under the symbol "EPC."
Headquartered in Houston, Parent focused on the exploration,
production, and transmission of natural gas. Parent's existence as a
public company ceased when Kinder Morgan, Inc. acquired it in 2012.
El Paso MLP was a Delaware limited partnership controlled by
Parent. El Paso MLP's limited partner interest was divided into common
units that traded on the New York Stock Exchange under the symbol
"EPB." After Kinder Morgan acquired Parent, the common units
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continued to trade until 2014, when El Paso MLP became a wholly
owned subsidiary of Kinder Morgan.
In 2010, through the General Partner, Parent owned all of El Paso
MLP's general partner interest, representing a 2% economic interest in El
Paso MLP. Parent also owned approximately 52% of El Paso MLP's
common units and all of its incentive distribution rights ("IDRs"). The
IDRs were a class of non-voting units authorized by the LP Agreement
that gave Parent a preferential claim to El Paso MLP's cash flows.
Parent exercised de jure control over El Paso MLP through the
General Partner. Parent exercised de facto control over El Paso MLP
because the Partnership had no employees of its own. Employees of
Parent managed and operated its business.
The composition of the GP Board reflected Parent's control. In
2010, the members of the GP Board were defendants Douglas L. Foshee,
D. Mark Leland, James C. Yardley, John R. Sult, Ronald L. Kuehn,
William A. Smith, and Arthur C. Reichstetter. Foshee, Leland, Yardley,
and Sult held senior management positions with Parent. Foshee was
President and CEO of Parent. Leland was an Executive Vice President of
Parent and President of its midstream group. Yardley was an Executive
Vice President of Parent and President of its pipeline group. Sult was an
Executive Vice President and the Chief Financial Officer of Parent. Each
of the management directors beneficially owned equity stakes in Parent
that dwarfed their equity stakes in El Paso MLP.
Additional positions held by Yardley and Sult reflected Parent's de
facto control. Yardley was President and CEO of the General Partner.
Sult was its CFO.
Three of the members of the GP Board-Kuehn, Smith, and
Reichstetter-were outside directors.
They met the independence
standards for service on the audit committee of a NYSE-listed
corporation, but they also had ties to Parent.
Kuehn spent his entire career with Parent or Sonat, Inc., a Fortune
500 energy company that Parent acquired in 1999. Kuehn served as
Sonat's CEO from 1984 until the acquisition. Afterwards, Kuehn became
the chairman of Parent's board of directors (the "Parent Board"). He
served in that capacity from 1999 to 2001 and from 2002 until 2009. He
served as Parent's interim CEO in 2003. Kuehn joined the GP Board in
2009, one year before the challenged dropdowns and the same year that
he retired from the Parent Board. He owned roughly twice as much
equity in Parent as in El Paso MLP.
Smith also had close ties to Parent. Like Kuehn, he spent the bulk
of his career with Sonat, having worked there from 1970 until 1999.
During that time, he spent eight years as an Executive Vice President and
two years as General Counsel, both capacities in which he reported
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directly to Kuehn. After the acquisition, Smith continued with Parent
until 2002. From 2003 until his retirement in 2011, Smith was a partner
at a financial advisory boutique in Houston that specialized in the. LNG
space. He joined the GP Board in 2008, two years before the challenged
dropdowns. Smith and his wife owned roughly equal amounts of equity
in Parent and El Paso MLP.
Only Reichstetter had limited ties to Parent. He joined the GP
Board in November 2007 after spending over thirty years in investment
banking, primarily in the energy industry. He worked as a Managing
Director at The First Boston Corporation, Dresdner Kleinwort
Wasserstein, Merrill Lynch, and Lazard Frbres. Approximately ten years
before the dropdowns, he advised Parent about responding to a hostile
proxy contest and helped Parent raise capital, neither of which gave me
pause. Reichstetter held 107,347 El Paso MLP common units, which
constituted a substantial part of his net worth. He did not own any Parent
shares. At the time of the Fall Dropdown, Reichstetter's service on the
GP Board was his only public company directorship.
B. A Pattern OfDropdowns
Parent created El Paso MLP to maximize the market value of its
mid-stream assets and the amount of capital it could raise based on that
valuation.
Parent's mid-stream assets were governed by long-term
capacity agreements that generated stable cash flows. Because it was a
pass-through entity for tax purposes, El Paso MLP could distribute the
cash to investors in a tax-efficient manner. This built-in advantage
meant that investors valued the same cash flows more highly at the MLP
level than at the parent level, which enabled El Paso MLP to issue equity
at a lower cost of capital than Parent could achieve.
Through
dropdowns, Parent took advantage of El Paso MLP's ability to raise taxadvantaged capital. By selling assets to El Paso MLP in return for cash it
raised, Parent captured the tax benefit and obtained capital at the lowest
possible cost.
When Parent created El Paso MLP, it contributed to El Paso MLP
an initial set of mid-stream assets. Although the prospectus for the initial
public offering stated that El Paso MLP could acquire assets from third
parties and cautioned that Parent would not have any obligation to drop
down additional assets, Parent was creating a sponsored entity, implying
that Parent would sell assets to El Paso MLP over time. In fact, El Paso
MLP only acquired assets from Parent. It never acquired assets from
third parties.
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The Fall Dropdown was the fifth post-IPO dropdown and the third
in 2010. In order, the five dropdowns were:
Date
9/17/2008

Consideration
Assets
$967 million
30% of Colorado Interstate Gas
Company ("Colorado Gas") and 15% of

7/25/2009

8% of Colorado Gas

$278 million

3/25/2010

51% of Elba

$963 million

6/17/2010

16% of Southern

$540 million

11/15/2010

49% of Elba and 15% of Southern

$1,412 million

By 2012, when Kinder Morgan acquired Parent, El Paso MLP had
completed nine dropdowns.
For each dropdown, Parent proposed to have El Paso MLP
purchase specific assets. El Paso MLP never initiated a dropdown or
Each time, the assets
specified the assets it wanted to purchase.
consisted of a percentage interest in one or more Parent businesses. The
consideration from El Paso MLP consisted of cash plus the assumption
of a share of the entity's debt proportionate to the percentage of
ownership being purchased. Sometimes El Paso MLP issued equity to
Parent.
Each time, the GP Board proceeded by way of Special Approval.
The LP Agreement authorized three other contractual routes: approval by
the holders of common units unaffiliated with the General Partner, terms
no less favorable to El Paso MLP than those generally provided by or
available from unrelated third parties, or terms that were fair and
reasonable to El Paso MLP. The GP Board never chose to proceed by an
alternative contractual route, only by Special Approval.
At El Paso MLP, the Committee was not a standing committee of
the GP Board, but rather an ad hoc committee constituted to consider
specific transactions. For every dropdown, the Committee members
were Kuehn, Smith, and Reichstetter. On each occasion, Reichstetter
served as Chair and did all of the bargaining with Parent. Each time, the
Committee obtained a marginal improvement in Parent's opening offer,
then granted Special Approval.
On each occasion, the Committee hired Akin Gump Strauss Hauer
& Feld LLP ("Akin Gump") as its legal advisor and Tudor, Pickering,
Holt & Co. ("Tudor") as its financial advisor. Tudor is a Houston-based
boutique that specialized in the oil and gas industry. For the first
dropdown, the Committee interviewed several legal and financial
advisors before choosing Akin Gump and Tudor.
After the first
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dropdown, the Committee hired Akin Gump and Tudor as a matter of
course.
When the Committee hired Tudor for the first dropdown, the firm
was just getting started in the advisory business. Since then, Tudor has
built up its MLP practice to the point where it advises on approximately
ten dropdowns per year. In 2010, Tudor's standard engagement letter
called for a fee of $500,000 plus expenses, with the entire fee contingent
on the issuance of a fairness opinion. For every one of the El Paso MLP
dropdowns, the Committee hired Tudor on a fully contingent basis. Each
time, Tudor opined that the resulting deal was fair and collected its
$500,000 fee.
C. The Spring Dropdown Proposal
In February 2010, Parent proposed what would become the Spring
Dropdown. Although El Paso II granted summary judgment in favor of
the defendants on the Spring Dropdown, many of the plaintiffs attacks
on the Fall Dropdown focus on inconsistencies in the Committee's
treatment of the two transactions.
The idea for the Spring Dropdown originated with Yardley and Sult.
In an internal presentation to the Parent Board, Parent management
outlined the terms of the deal and its rationale. They proposed to have
Parent sell 51% of Elba to El Paso MLP in return for $900 million in cash
plus assumption of debt for total consideration of $1,053 million. The
presentation explained that the transaction had been developed based on (i)
the "[n]eed for capital at El Paso Corp.," (ii) a desire to show "support for
El Paso Corp's pipeline business," and (iii) the goal of maintaining "a high
performing MLP currency." JX 19 at 2. The presentation noted that the
proposal was "considerably larger" than what had been contemplated by
Parent's business plan, but that a larger transaction "[m]aximizes cash
proceeds to El Paso [Parent]." Id. at 3. The presentation stated that
raising equity through El Paso MLP was Parent's "cheapest source of
funds." Id. at 6.
Sult testified that when pricing the dropdowns, Parent always built in
"some degree of cushion ... that would give us the ability to negotiate with
the [C]onflicts [C]ommittee."
Sult 547.1
The Parent management
presentation noted that the purchase price implied a multiple of 11 .Ox Elba's
EBITDA over the last twelve months ("LTM"). This was higher than
recent market transactions, which implied "EBITDA multiples ranging
'Citations in this form are to pages of the trial transcript.
witness who was testifying.

The name reflkcts the
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from 8x - lOx," and a transaction by a peer company at "an 8.3x LTM
EBITDA multiple." JX. 19 at 5. The presentation also noted that because
of Parent's ownership stake in El Paso MLP, Parent would receive back a
majority of the cash flows that the assets would generate. Adjusted for the
cash flows that Parent would receive, El Paso MLP would pay an effective
multiple of 12.2x LTM EBITDA. Id. The "[p]remium over implied value"
from the flow-back of cash was $236 million. JX 20 at 1.
Before making the proposal, Sult reached out to Akin Gump and
Tudor. He let them know the proposal was coming, previewed its terms,
and engaged them for the project. Sult contacted the advisors on other
occasions as well. The Committee members did not know that Suit spoke
privately with their advisors. See Reichstetter 42 ("I would be really
surprised if [Sult] would have contacted the bankers unless we asked them
to.").
After prepping the advisors, Sult had an informal call with Kuehn,
Smith, and Reichstetter. During the call, Kuehn expressed concern about
having El Paso MLP acquire a majority stake. Afterwards, Suit reduced
the size of the proposal from 51% to 49%, and he lowered the proposed
purchase price proportionately. On February 9, 2010, Parent formally
proposed El Paso MLP acquire 49% of Elba for $865 million in cash
plus assumption of debt.
D. The GulfLNG Transaction
At the same time that Parent was proposing to sell LNG assets to
El Paso MLP, the same management team was turning down an
opportunity to buy LNG assets for Parent. Parent served as manager for
Gulf LNG Clean Energy ("Gulf LNG"), which owned a LNG terminal in
Mississippi. Like Elba, Gulf LNG's capacity had been pre-sold under a
20-year firm contract.
Parent held a 50% interest in Gulf LNG. The other 50% was split
between Crest Financial Limited ("Crest"), with 30%, and Sonogol USA,
a subsidiary of the state-owned oil company of Angola, with 20%.
Parent had a right of first refusal on the minority interests.
In early February 2010, Parent learned that Crest was selling its
interest to GE Energy Financial Services ("GE"). On February 9, the
same day that Parent proposed the Spring Dropdown, a Parent employee
sent Sult and Yardley an analysis of the Gulf LNG deal. It showed an
implied multiple of 9.lx 2010 EBITDA. The indication of what a
sophisticated arm's length purchaser would pay for LNG assets
contrasted with Parent's higher proposal of 11 x 2010 EBITDA.
After reviewing the analysis, Sult sent an email to Leland offering
his blunt assessment of the Gulf LNG opportunity: "Not a pretty picture."
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Parent declined to exercise its right of first refusal.
Energy closed on March 31, 2010.

The sale to GE

E. The Committee's Work On The Spring Dropdown
By unanimous written consent dated February 12, 2010, the GP
Board reconstituted the Committee with Reichstetter, Kuehn, and Smith
as its members. Tudor's engagement letter was dated the same day,
before the Committee ever met.
On February 12, 2010, Sult reached out to Tudor again, this time
to revisit whether the deal could involve 51% of Elba. Tudor agreed to
support Sult's preference and told Reichstetter that there were "no
accounting negatives as to consolidating 51%" and "a slight positive
from a [u]nit holder's view point given the optics if [sic] control." JX 34.
Reichstetter passed along this advice to Kuehn and Smith. On February
15, Sult revised the proposal to contemplate the terms that Parent
originally wanted.
Before its first meeting with the Committee, Tudor met on
February 19, 2010, with Sult and other representatives of Parent
During the meeting, Parent management gave Tudor
management.
on Elba. The materials stressed that Elba's
information
background
principal sources of revenue were long-term, fixed-fee contracts with
subsidiaries of Royal Dutch Shell, plc ("Shell") and BG Group plc
("British Gas"). Under these contracts (the "Service Agreements"), the
subsidiaries had reserved approximately 100% of Elba's capacity,
guaranteeing that Shell and British Gas could transport or store gas at
any time for a set charge. Because the Service Agreements were firm
contracts, Elba would charge fees to Shell and British Gas regardless of
whether they actually stored or transported gas. The Service Agreements
had terms of 25 to 30 years.
Less prominently, the materials noted that the counterparties were
not Shell and British Gas themselves, but special purpose subsidiaries
without assets of their own. The materials noted that the counterparties'
obligations were covered by multi-year guarantees from other
subsidiaries of Shell and British Gas that had Aa2/AA+ and A2/A credit
ratings, respectively. The presentation also provided a chart that set forth
the revenue that Elba would receive over the life of the Service
Agreements and the amount guaranteed by the Shell and British Gas
subsidiaries. The bottom line was that the guarantees covered less than
20% of the total.
The Committee members never understood until this litigation that
the guarantees only covered less than 20% of the revenue from the

726

DELAWARE JOURNAL OF CORPORATE LAW

VOL. 40

Service Agreements. Until plaintiffs counsel demonstrated otherwise,
the Committee members erroneously believed that the guarantees
covered all or virtually all (more than 90%) of the revenue.
1. The February Meetings
The Committee met twice in February to consider the Spring
Dropdown. Immediately after Tudor's due diligence session with Parent
management, the Committee held its first meeting. Tudor described "the
long term, demand-charge contracts backed by substantial guarantees from
Shell and British Gas," and the Committee discussed "the firm, long-term,
demand charge contracts, as well as the related credit analysis, including
the substantial sponsor support from Shell and British Gas." JX 43.
The Committee met a second time on February 24, 2010. Tudor
distributed a presentation that included a discounted cash flow ("DCF")
analysis of Elba. It used a five-year projection period, exit multiples of
8x, 10x, and 12x, and discount rates of 8% to 13.9%. Parent's asking
price fell just above the midpoint of the range, calculated as $812 million
to $1,217 million.
Tudor also looked at selected transactions, which it divided into
"Acquisition of Minority Interest (<50%)" and "Acquisition of Control
(250%)." JX 47 at 37. The minority subset supported a range of 8.1x to
8.8x 2010 EBITDA, or $700 million to $757 million. The control subset
supported a range of 6.8x to 13x 2010 EBITDA, or $589 million to
$1,128 million. Tudor used the high multiple of 13x even though it was
an outlier. Among the fifteen precedent control transactions, the next
highest multiple was 10.3x, the median was 9.3x, and the mean was 9.2x.
Tudor's decision to split the precedent transactions into two groups
was curious, because it did not match how Parent treated the transaction.
Parent originally proposed to sell 51%-an "Acquisition of Control" in
Tudor's parlance. After Suit's pre-proposal call with the Committee
members, Suit backed the proposal down to 49%. He did not change the
pricing significantly to reflect the lack of control. After Suit made a
second private call to Tudor, when Tudor agreed to support a sale of
51%, Tudor did not tell Reichstetter that the change had pricing
implications. Tudor told Reichstetter that it made no difference. Later,
when analyzing the Fall Dropdown, Tudor would not draw any controlbased distinction. Tudor split up the precedent transactions because it
made Parent's asking price look better.
Tudor also looked at comparable companies. The peer company
trading multiples implied a range of I lx to 14.6x 2010 EBITDA, or $994
million to $1,263 million. The same peer companies implied a multiple
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range of 11.2x to 14.2x 2011 EBITDA, or $1,023 million to $1,390
million. The asking price fell within both ranges.
Most importantly from the Committee's standpoint, Tudor's
materials analyzed the potential accretion to the distributions that El Paso
MLP would make on its common units. Tudor concluded that depending
on the discount rate, El Paso MLP could increase distributions by 4.6%
to 6.3%.
After reviewing Tudor's materials, Kuehn sent an email to his
colleagues describing what he thought would be fair:
Having gone over the Tudor Pickering material, where I
come out is that given the obvious benefit to the sponsor in
the form of increased distributions, the growth rate of the
asset in question and the future benefit to both the sponsor
and the public unit holders in terms of potential appreciation
in distributions and market value, I come out that
somewhere in the range if [sic] 8'1/2 and 9 times EBITDA
with no discount on the sponsor's units is in the ball park of
fair value to all concerned parties. The info in paragraph I
of Scott's 2/24 e-mail [which noted that Parent would
receive an additional benefit from an increase in IDR
payments as a result of the Spring Dropdown] may produce
a different result, but lets [sic] see.
JX 57. Kuehn's range equated to a price of $725 million to $780 million,
Moreover, Kuehn
well below Parent's ask of $1,053 million.
contemplated that the flow-back of cash to Parent, particularly if the
transaction moved the IDRs into the high splits, should warrant a lower
multiple.
2. The March 2 Meeting
During the Committee's third meeting, which took place on March
2, 2010, Tudor distributed a presentation that tracked the format of the
previous book but added some pages to address questions raised by the
Committee. One of the pages examined the flow-back of cash by
calculating the transaction multiple from the point of view of Parent.
From this standpoint, Tudor calculated that El Paso MLP would pay an
effective multiple of 16.2x 2010 EBITDA and 14.3x 2011 EBITDA.
In the remaining pages, Tudor did not change any of its underlying
analyses. Tudor did revise how it depicted the valuation information for
the Committee on the summary page. For its precedent transaction
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analysis, Tudor continued to divide the transactions into a minorityinterest subset and a control subset.
Starting with the March 2
presentation, Tudor chose not to show the range for minority
acquisitions.
After the meeting on March 2, 2010, Reichstetter consulted some
analyst reports that anticipated Parent dropping down assets at a multiple
of 9x 2010 EBITDA. He emailed the information to the Committee,
observing that "[t]his gives us some comfort in our position that 9x or
thereabouts is the right number and is consistent with investors'
expectations." JX 61. The 9x multiple implied a value for Elba of $780

million.
3. Reichstetter Bargains With Sult.
Reichstetter next met with Sult. After discussing appropriate
EBITDA multiples, Reichstetter suggested a price of $860-870 million.
This figure departed sharply upward from what the Committee had
discussed. It was $80 million higher than what Reichstetter envisioned in
his email, and $90-$145 million higher than what Kuehn recommended.
It implied a multiple of 10.5x 2010 EBITDA, compared to the 9x that
Reichstetter had identified and the range of 8.5x to 9x that Kuehn
endorsed.
After his meeting with Reichstetter, Sult called Tudor to challenge
the use of a lOx multiple. Tudor called Reichstetter, who responded to
Sult with a conciliatory email:
JR
In order to put your mind at ease regarding any "multiples"
discussed in our Tuesday meeting, you should understand
that references to such were just that and only that . . . . they
were certainly not determinants of value.
Our determination of value itself was, as it should be and
has been in prior drops, based upon fundamental business
analysis, that which the prospective acquisition does or does
not do businesswise or financially for [El Paso MLP], etc.;
our concluding reference to enterprise value in the $860$870 million range was so based.
Best regards,
Art
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JX 63. Reichstetter had no explanation for this exchange at trial.
The next day, Suit countered at total consideration of $978 million.
After some limited back and forth, Reichstetter and Suit agreed on $963
million. The price implied a multiple of 11.2x 2010 EBITDA.
4. The Committee Approves The Spring Dropdown.
After Reichstetter and Sult reached agreement, the Committee met
twice more. On March 17, 2010, there was a brief meeting for an update
on the deal's status. On March 24, the Committee held its final meeting.
Tudor presented a substantively identical version of its book and opined
that the Spring Dropdown was fair, from a financial point of view, to the
holders of common units other than the General Partner and its affiliates.
The Committee gave its approval, and the Spring Dropdown closed
shortly thereafter.
F. Developments After The Spring Dropdown
The market responded negatively to the Spring Dropdown. El Paso
MLP's common units traded down 3.6% on the news, compared to a drop
in the peer index of 0.7% and a decline in the S&P 500 of 0.2%. Kuehn
wrote to his colleagues, "I thought we did a very good deal yesterday but
apparently the market's expectations exceeded the realities. The next
time we will have to negotiate harder." JX 76.
Shortly after the Spring Dropdown closed, Cheniere Energy, Inc.
sold its 30% interest in Freeport LNG Development L.P. ("Freeport
LNG") to Zachary American Infrastructure, LLC for $104 million.
Freeport LNG owned an LNG terminal in Louisiana. Unlike Elba, the
Freeport LNG terminal was under construction. Like Elba, its capacity
had been pre-sold under a long-term contract.
G. The Summer Dropdown
In May 2010, Parent proposed another dropdown, this time
involving a 16% interest in Southern. The transaction closed in June
2010, so this decision refers to it as the "Summer Dropdown." The
plaintiff did not challenge the Summer Dropdown, but used it for
comparison with the Fall Dropdown.
In the summer, Parent proposed to sell a 16% interest in Southern
to El Paso MLP for $413 million in cash plus assumption of debt,
The GP Board
representing total consideration of $559 million.
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reconstituted the Committee with Reichstetter, Kuehn, and Smith as its
members. Reichstetter served as Chair. Akin Gump acted as counsel.
Tudor acted as the financial advisor.
On June 4, 2010, the Committee held its first meeting. Tudor gave
a presentation that closely resembled its presentations in the spring. The
assumptions and inputs for the DCF methodology were the same. The
precedent transaction analysis similarly looked the same, in that Tudor
again broke the transactions into two groups: "Acquisition of Minority
Interest (!50%)" and "Acquisition of Control (>50%)." JX 86 at 23. But
this time Tudor flipped the group to which it assigned 50% acquisitions.
In the spring, Tudor defined control as a 50%-or-greater interest. In the
summer, Tudor defined control as a greater-than-50% interest. Tudor
made this change because in March 2010, Regency Energy Partners
acquired a 50% interest in Midcontinental Express at a multiple of 11.6x
2010 EBITDA. Without re-defining what constituted a non-control
transaction, the range for that group would have been 8.1x to 8.8x. At a
multiple of 9.5x 2010 EBITDA, the Summer Dropdown was above that
range.
With this subtle shift, Tudor moved the Midcontinental
transaction to the non-control side, increased the non-control range to
8.1x to I 1.6x, and brought the Summer Dropdown within it.
The list of control transactions remained the same as in the spring,
except that Tudor added the Spring Dropdown. This group of precedent
transactions supported transaction multiples of 6.8x to 13x. The high
multiple of 13x remained an outlier.
With the sets re-defined, the consideration fell within both ranges.
As Tudor presented it, the Summer Dropdown was a non-control
transaction. To be consistent with its approach to the Spring Dropdown,
Tudor should have omitted the range for control transactions. But Tudor
was not interested in being consistent. For the Spring Dropdown, the
price fell above the omitted range, so omitting that range made the deal
look better. The Summer Dropdown did not present that problem, and
Tudor showed both ranges. Later, in its final book for the Spring
Dropdown, Tudor combined the two sets. With the deal falling within
both ranges, there was no cosmetic advantage to breaking them out.
As in the spring, Tudor analyzed whether the Summer Dropdown
would be accretive to distributions on the common units. Depending on
the discount rate, Tudor calculated that El Paso MLP could increase
distributions by 0.3% to 2.7%.
The Committee approved the Summer Dropdown on the terms
proposed by Parent. Afterwards, Kuehn began anticipating the next
dropdown.
On September 2, 2010, he emailed Reichstetter and
suggested that the next deal not involve more of Elba.
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Following up on our conversation of yesterday regarding the
assets that might possibly be involved in the next drop
down, I don't know whether you are planning to talk to JR
[Suit] soon but it seems to me after thinking about it some
that it is really not in the best interests of [El Paso MLP] to
have too much of its assets tied up in the LNG trade. Given
that [El Paso MLP] now owns a majority stake in [Colorado
Gas] as well as Elba, it might make sense just to take on
more of an interest in [Southern] so that the three principal
assets are all majority owned by [El Paso MLP]. Just food
for thought.
JX 90. Reichstetter responded, "It is as though you are reading my
mind." Id. Despite not wanting more of Elba, just one month later, the
Committee would approve the Fall Dropdown, in which El Paso MLP
acquired the rest of that asset.
H. The Fall DropdownProposal
In October 2010, Parent proposed what would become the
Fall Dropdown. Contrary to Reichstetter and Kuhn's preference for
non-LNG assets, Suit decided that El Paso MLP should acquire the rest
of Elba. Parent proposed that El Paso MLP pay $806 million in cash
plus assumption of debt for total consideration of $948 million. Sult
included in the proposal an option for El Paso MLP to purchase an
additional 13% of Southern for $325 million in cash plus assumption of
debt, but only if El Paso MLP could raise the purchase price with equity.
Sult included a second option to acquire an additional 2% of Southern for
another $50 million in cash plus assumption of debt, but again only if El
Paso MLP could raise the additional funds with equity. The inclusion of
the options showed that Parent's principal interest was obtaining low-cost
capital. Parent only wanted to sell more of Southern if El Paso MLP
could raise the funds with tax-advantaged equity.
In a presentation to the Parent Board, Parent management described
a key "sizing consideration" as "[m]aximiz[ing] cash proceeds to [Parent]."
JX 94 at EP144214. The presentation noted that the Fall Dropdown
"raise[d] equity [for Parent] at the lowest [cost] source of funds." JX 94 at
EP144217. It also helped the General Partner move closer to the highest
range of preferential distributions on the IDRs, which management
projected could happen as early as the first quarter of 2011 if the Fall
Dropdown closed.
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In addressing valuation, Parent management calculated an implied
multiple for Elba of lOx 2010 EBITDA. The presentation recognized
that because of Parent's ownership stake in El Paso MLP and the
resulting flow-back of cash, the effective multiple that El Paso MLP
would pay was 1 l.2x 2010 EBITDA. The presentation provided the
following context:
Recent market transactions imply EBITDA multiples
ranging from 8x-l0x
"

[Elba] recommended at 1Ox EBITDA due to
contract length, lower leverage, fixed cash
flow stream and low maintenance capex
profile

"

Williams transaction equated to a low 8x
LTM EBITDA multiple

o

Midcontinent Express pipeline sale at lOx
EBITDA multiple

Id. -at EP144215. In a supporting memorandum, Parent management
noted that the pricing was "consistent with" the Spring Dropdown. JX 95
at 1. The asking price was actually higher on a percentage basis and as a
multiple of EBITDA, even though the LNG market had deteriorated in
the interim.
The presentation for the Parent Board addressed Southern
separately from Elba. This was logical, since Parent was selling two
different assets. This fact becomes important later because it contrasts
with the Committee's decision to evaluate Parent's final offer as a unitary
transaction, without examining the components separately.
I. The Committee's Work On The FallDropdown
Parent formally extended its offer to El Paso MLP by letter dated
October 8, 2010. On October 11, Reichstetter told Tudor to anticipate
Committee meetings on October 15, on either October 18 or 21, and
again on October 26, with a mid-November meeting for approval. The
transaction unfolded almost exactly on that schedule.
Reichstetter asked Tudor to consider whether the weakening LNG
market had undermined Elba's attractiveness and to examine recent LNG
transactions, such as the Gulf LNG and Freeport LNG transactions. He
followed up with an email:
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Please perform analyses on EACH
INDIVIDUALLY as well as combined.

of

the

assets

Also consider presenting a new Comparable Acquisition
category consisting of just the 3 recent LNG asset
deals....very small sample but likely worth the look. Also,
worth looking at the public market performance since our
March deal for any publicly traded LNG businesses.

JX 102.
Internally, Tudor viewed the Fall Dropdown as little more than an
update of its work on the Spring Dropdown. Tudor chose the code name
"Encore," which one of its partners remarked was "more tactful than
'Again?"' JX 114.
On October 14, 2010, the GP Board acted by written consent to
reconstitute the Committee. On October 15, Tudor met with Parent's
management team about the transaction. Tudor's notes from the meeting
reflect the following questions:
* Risks to [Elba] forecasts; risks to [Southern] forecast.
* Current view of LNG market; changes to competitive
landscape
* Changes to relationship w[ith] BG or Shell; changes to
guarantees; rates
JX 103. Parent management told Tudor that there were no changes and
no risks.
1. The First Two Meetings
By custom, the Committee held its first meeting immediately after
Tudor's session with Parent management. Tudor relayed what Parent
management had said. After the meeting, two of Tudor's analysts
searched for information about the Freeport LNG and Gulf LNG deals.
One analyst found the press release for the Freeport LNG sale. Another
analyst discovered and informed the leader of the Tudor team that
"[Parent] was Crest's partner in the Gulf LNG project." JX 109. Kuehn
and Smith knew this already.
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The Committee next met on October 21, 2010. Tudor distributed a
presentation that looked like the books from the Spring Dropdown, but
there were differences.
First, during the previous meeting, the Committee tasked Tudor
with re-examining the Service Agreements and the guarantees. Tudor
included a slide prepared for the Spring Dropdown, but modified it to
provide less information to the Committee:
Figure 2

Figure I
March 24, 2010 TPH "Banker's Book"

Ocrober 21. 2010 TPH -Banker's Book"
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In both charts, "Total Demand Revenue" was misleading. It was not the
total revenue over the remaining life of the Service Agreements. It was
the "total" projected revenue for a given identified contract year, e.g., for
2010 or for each year from 2014 to 2016. The "Total Guaranteed
Amount," by contrast, was the total coverage for all future years. By
using different measuring periods and describing both as "totals," the
charts made it appear that the guaranteed amount always exceeded the
revenue remaining over the life of the Service Agreements. The March
version partially corrected this misimpression by providing the
"Guaranteed % of Total Remaining Contract."
In October, Tudor
eliminated that column.

Second, Tudor played with its precedent transaction methodology.
For the Spring Dropdown, Tudor had divided the precedent transactions
into minority acquisitions and control acquisitions.
The Spring
Dropdown was an acquisition of 51%, and Tudor only showed the range
for control transactions. To be consistent, Tudor should have used the
same two groups for the Fall Dropdown and only presented the range for
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non-control transactions. Instead, Tudor went with a single range of
precedent transactions. JX Ill at 39. This approach enabled Tudor to
derive transaction multiple ranges of (i) 6.5x to 13.5x 2010 EBITDA and
(ii) 6.8x to 13.Ox 2011 EBITDA. Parent's asking price fell within these
ranges.
Third, Tudor played with its DCF methodology. For the Spring
Dropdown, Tudor used a single cash-flow projection period, calculated
terminal value using exit multiples of 8x, lOx, and 12x, and applied a
range of discount rates from 8% to 13.9%. For the Summer Dropdown,
Tudor used a single cash-flow projection period, calculated terminal value
using exit multiples of 8x, 1Ox, and 12x, and applied a range of discount
rates from 8% to 14.5%. For the Fall Dropdown, Tudor prepared three
different DCF valuations, one with a five-year projection period, another
with a ten-year projection period, and a third with a fifteen-year
projection period. Tudor chose to calculate terminal value using four exit
multiples, rather than three, adding 6x to the mix. Most significantly,
Tudor cut off the upper bound of its discount rate at 12%. These changes
widened the DCF range, increased the upper bound, and moved Parent's
price towards the center.
Finally, Tudor played with its valuation summary. On a page
addressing Southern, where Parent was asking for the lowest multiple,
Tudor provided bars for all of three of its methodologies. Tudor did the
same on a page addressing both Southern and Elba together, where the
lower multiple for Southern drove down the multiple that Parent was
asking for the transaction as a whole. But on the page that addressed
Elba by itself, Tudor only presented barsfor its various DCF analyses
and did not show its precedent transaction or comparable company
analyses.
The unifying theme for these changes was making Parent's asking
price look better. Tudor did not identify any of these changes for the
Committee, and the Committee members did not notice them. They did
not learn of the changes until this litigation.
The next day, Kuehn shared his thoughts on the Fall Dropdown by
email. The upshot was that he did not like having El Paso MLP acquire
the balance of Elba, and he thought the price was too high. He provided
the following reasons:
* LNG outlook negative near-medium term
* $3-$4 spread between Henry Hub & UK forward strip
* LNG facilities basically mature with little/no growth
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* Essentially buying contracts/guarantees which are ok
short/medium term but not thereafter
* LNG would account for a disproportionate share of
[MLP] EBITDA (30%)
* Market perception more negative than in 3/10 [at the
time of the Spring Dropdown] given recent
announcements e.g. Cheniere [one of the LNG
comparables]
* Therefore 3/10 enterprise price of $948 million seems
high given above and related factors
* Committee feels $900 million more appropriate which
is 9.3x 2011 and 9.6x 2012 EBITDA if transaction
involves only Elba/ElbaX
JX 112.
Kuehn continued by explaining that several of these objections
would be mitigated if Parent included Southern in the transaction, rather
than as an option conditioned on a successful equity offering. In Kuehn's
view, the mitigating factors included:
* LNG's contribution to EBITDA would be reduced
(27%) which lessens drag on growth, possible negative
market perceptions and somewhat mitigates future
contractual risks
* Traditional pipes would account for 73% of EBTIDA
with [Southern] at 32% with significantly greater
growth prospects.
Id.
Kuehn recommended that El Paso MLP pay $1,131 million plus
assumption of debt in return for the balance of Elba plus 15% of
included "without conditions or
Southern, which would be
contingencies." Id. He explained:
This proposal would achieve [Parent's] objective; give [El
Paso MLP] better balance re EBITDA contributions with
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greater growth potential-remove uncertain[t]y of the
conditional nature of [Parent's] offer; and result in total
acquisition price which the Committee believes reflects and
will be perceived as fair value given the current
environment.
Id.
2. The October 26 Meeting
On October 26, 2010, the Committee held its third meeting. Tudor
provided a presentation substantially identical in format to its October 21
presentation, but with some additional modifications. Most notably,
Tudor changed the exit multiples it used in its DCF analysis. For the
Spring Dropdown and Summer Dropdown, Tudor used exit multiples of
8x, 1 Ox, and 12x. In its October 21 presentation, Tudor reduced the lower
bound of the DCF range by including a 6x multiple. For the October 26
presentation, Tudor used exit multiples of 8x, 9x and lOx. This change
brought the transaction price closer to the center of the DCF sensitivity.
Tudor again did not identify the change for the Committee.
The
Committee members again did not notice the change.
Like the October 21 presentation, the October 26 presentation only
provided a summary page containing the ranges for all of the valuation
methodologies when addressing Southern alone or Southern and Elba
together. When presenting valuation ranges for Elba, Tudor only
presented bars for its assorted DCF analyses.
3. Reichstetter Bargains With Sult, Who Restructures The Deal.
After the meeting on October 26, 2010, Reichstetter met with Sult
to discuss price. Reichstetter asked for a reduction of $48 million, or 3%,
resulting in a price of $900 million. Sult quickly agreed. There are no
indications in the record that Reichstetter made the types of arguments
that one would expect a motivated bargainer to make. He did not
compare the asking price to the Spring Dropdown or point out that Tudor
previously had justified a higher price based on the acquisition of 51%.
He did not cite the deterioration of the LNG market. He did not mention
Kuehn's objections to the transaction.
After the agreement on price, Sult came back to Reichstetter on
November 8, 2010, and proposed changing the deal. Sult now suggested
revising the Southern portion of the transaction to eliminate the option,
make Southern part of the deal, and increase the amount acquired to the
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full 15%. Although Suit claimed to have come up with this himself, it
was exactly what Kuehn had suggested "would achieve [Parent's]
objective" and result in a total acquisition price that "will be perceived as
fair value given the current environment." JX 112.
4. The November Meetings
The Committee quickly met two times in three days to consider and
approve the revised deal. On November 10, 2010, the Committee
received a presentation from Tudor that valued Elba and Southern as a
package. Parent always valued the assets separately. Tudor previously
had valued the assets separately. Reichstetter had told Tudor to value the
assets separately. This time, Tudor removed the separate analyses. Tudor
supposedly did so because, in Tudor's judgment, the separate analyses
were "not core" to its opinion. JX 113; see also Simmons 668-74. Tudor
also played with its DCF methodology, this time going back to a single
five-year projection.
On November 12, 2010, the Committee had its final meeting.
Tudor provided a presentation that was substantively identical to its
November 10 presentation. Towards the end of the meeting, Tudor
opined that the Fall Dropdown was fair from a financial point of view to
the holders of the common units other than the General Partner and its
affiliates. Tudor only opined on the combined transaction, not its
component parts. The Committee voted in favor of the Fall Dropdown.
The Committee members never learned what the breakdown in
price was between Elba and Southern. During their depositions and at
trial, Reichstetter and Smith still had no idea what price El Paso MLP
paid for the balance of Elba or how it compared to the Spring Dropdown.
They likewise had no idea what price El Paso MLP paid for the
additional 15% of Southern or how it compared to the Summer
Dropdown. Reichstetter 79; Smith 366, 388. Kuehn believed El Paso
MLP had paid the same price for Elba on a percentage basis, resulting in
a price for that asset of approximately $925 million, but did not know for
sure. Kuehn 461. Suit also believed that the Fall Dropdown was "priced
... based on the valuation of the [S]pring [D]rop-[D]own." Suit 553.
Parent announced the Fall Dropdown on November 15, 2010. It
closed shortly thereafter. Neither El Paso MLP nor Parent ever
announced the price breakdown, only an aggregate price. Parent made
the decision to present the Fall Dropdown as a unitary transaction. Suit
606. The Committee members understood that aggregating the price
helped Parent and was done for cosmetic reasons.
Despite never presenting separate analyses of Southern and Elba to
the Committee for purposes of the revised transaction, Tudor did the work
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internally. Tudor's analyses indicated that at best, El Paso MLP paid the
same price on a percentage basis for Elba in the Fall Dropdown that it
paid in the Spring Dropdown. Using the most conservative sensitivities
possible (a discount rate of 8% and a terminal value of l0x EBITDA),
Tudor's internal model resulted in Elba accounting for 65.9% of the total
purchase price. Consequently, the purchase price for Elba was at least
$931 million (65% of $1.412 billion), roughly consistent with Kuehn's
recollection of $925 million. If Elba was valued using Tudor's mid-point
assumptions, the price El Paso MLP paid would increase.
Notably, the price of at least $931 million that El Paso MLP paid
was more than the $900 million that Sult and Reichstetter agreed on. The
Committee sought and obtained the reduction from $948 million to $900
million because Kuehn thought the Spring Dropdown price was too high.
Then when Parent changed the deal, the price went back up to the level of
the Spring Dropdown. The Committee members never figured that out,
because they went along with Parent's desire to present the deal as a
unitary whole.
J. This Litigation
On December 22, 2011, the plaintiff filed a lawsuit
challenging the Spring Dropdown. On March 6, 2012, the plaintiff
filed a lawsuit challenging the Fall Dropdown. The two actions were
consolidated.
1. The Motion To Dismiss
Before the second complaint was filed, the defendants moved
to dismiss. In a bench ruling, the court dismissed the plaintiffs claim
for unjust enrichment. The court also held that the complaint did "not
plead facts which suggest that any member of the [Conflicts Committee]
was disqualified." Brinckerhoff v. El Paso Pipeline GP Co., C.A. No.
7141-CS, at 52 (Del. Ch. Oct. 26, 2012) (TRANSCRIPT). The parties
treated these rulings as applicable to the Fall Dropdown, and they are law
of the case.
2. The Motion for Summary Judgment
After the close of discovery, the defendants moved for summary
judgment. In El Paso II, the court granted the defendants' motion as to
Notably, one aspect of that decision was
the Spring Dropdown.
premised on the plaintiffs argument that the Committee members did not
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know about the Gulf LNG sale when approving the Spring Dropdown.
The evidence at trial demonstrated that Kuehn and Smith knew. The
plaintiff has not sought to revisit that aspect of El Paso II, which is law
of the case.
The court partially denied the defendants' motion as to the Fall
Dropdown:
Questions of fact exist requiring a trial as to the state of
mind of the members of the Conflicts Committee. The
evidence supports an inference that at the time they
approved the Fall Drop-Down, the members of the
Conflicts Committee and their advisors knew of recent
transactions in the LNG space at materially lower multiples
than the Fall Drop-Down. Questions of fact exist as to the
comparability of those transactions, and the evidence does
not permit a determination at the summary judgment stage
that the transactions were not comparable. Questions of fact
also exist as to why the Conflicts Committee and their
advisors valued the Fall Drop-Down, which involved an
acquisition of a minority stake, using the same valuation
analysis that was used for the Spring Drop-Down, which
involved a controlling stake and was valued expressly on
that basis. Viewed in the light most favorable to the
plaintiffs, the evidence could support an inference that the
members of the Conflicts Committee and their advisors
consciously ignored the comparable transactions and the
differences between the Drop-Down Transactions with the
bad faith intent of approving a transaction that would
provide excessive value to the General Partner. This is not
the only possible inference, nor even necessarily the
strongest inference, but it is an inference to which the
plaintiffs are entitled on summary judgment.
In re El Paso Pipeline P'rs L.P. Deriv. Litig., 2014 WL 2641304 (Del.
Ch. June 12, 2014) (ORDER).
II. LEGAL ANALYSIS
The plaintiff sought to prove at trial that the General Partner
breached Section 7.9(a) of the LP Agreement. The plaintiff sought to
impose secondary liability on the other defendants under theories of
aiding and abetting a breach of contract and tortious interference with
contract.
During post-trial briefing, the plaintiff did not devote
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meaningful effort to presenting the claims for secondary liability, which
were waived. As to the sole remaining claim, this decision holds that the
General Partner breached Section 7.9(a) of the LP Agreement.
For reasons explained in El Paso I and El Paso II, Section 7.9(a)
required that the Committee members believe subjectively that the Fall
Dropdown was in the best interests of El Paso MLP. The contractual
standard did not require that the Committee make a determination about
the best interests of the common unitholders as a class or prioritize their
interests over other constituencies. 2 The contractual standard also did not
contemplate that a court would review the Committee's decision using an
objective test, such as reasonableness. 3
For purposes of trial, the contractual standard meant that the
plaintiff bore the burden of proving by a preponderance of the evidence
that the Committee members did not hold the necessary subjective
belief.4 "Proof by a preponderance of the evidence means proof that
something is more likely than not. It means that certain evidence, when
compared to the evidence opposed to it, has the more convincing force
and makes you believe that something is more likely true than not."
Agilent Techs, Inc. v. Kirkland, 2010 WL 610725, at *13 (Del. Ch. Feb.
18, 2010) (Strine, V.C.) (internal quotation marks omitted). "Under this
standard, [the plaintiff] is not required to prove its claims by clear and
convincing evidence or to exacting certainty. Rather, [the plaintiff] must
prove only that it is more likely than not that it is entitled to relief."
Triton Const. Co. v. E. Shore Elec. Servs., 2009 WL 1387115, at *6 (Del.

Ch. May 18, 2009), affd, 988 A.2d 938 (Del. 2010) (TABLE).
One way that the plaintiff could make the necessary showing was
through persuasive evidence that the Committee members subjectively
intended to act "against [the Partnership's] best interests" when approving
2

See El Paso II, 2014 WL 2819005, at *8-9 (analyzing and applying contractual
language); Sonet v. Timber Co., 722 A.2d 319, 325 (Del. Ch. 1998) ("In any event, pursuant to
§ 6(b) of the agreement, in situations where the General Partner is authorized to act according
to its own discretion, there is no requirement that the General Partner consider the interests of
the limited partners in resolution of a conflict of interest.").
3
See El Paso II, 2014 WL 2819005, at *8-9 (analyzing and applying contractual
language); cf Norton v K-Sea Trans. P'rs, L.P., 67 A.3d 354, 361 (Del. 2013) (interpreting a
provision permitting a general partner to act "so long as such action is reasonably believed by
[the general partner] to be in, or not inconsistent with, the best interests of the [p]artnership").
4See LPA § 7.9(a) (placing the burden of proof on the plaintiff to overcome a
presumption of good faith); Estate of Osborn ex rel. Osborn v. Kemp, 2009 WL 2586783, at *4
(Del. Ch. Aug. 20, 2009) ("Typically, in a post-trial opinion, the court evaluates the parties'
claims using a preponderance of the evidence standard."), affd, 991 A.2d 1153 (Del. 2010);
United Rentals, Inc. v. RAM Hldgs., Inc., 937 A.2d 810, 834 n. 112 (Del. Ch. 2007) ("The burden
of persuasion with respect to the existence of the contractual right is a 'preponderance of the
evidence' standard.").
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the transaction. Allen v. Encore Energy P'rs, L.P., 72 A.3d 93, 106 (Del.
2013). This type of conduct involves "subjective bad faith," or conduct
"motivated by an actual intent to do harm." In re Walt Disney Co. Deriv.
Litig., 906 A.2d 27, 64 (Del. 2006) "[S]uch conduct constitutes classic,
quintessential bad faith . . ..
The plaintiff also could make the necessary showing through
persuasive evidence that the Committee members "intentionally fail[ed]
to act in the face of a known duty to act, demonstrating a conscious
disregard for [their] duties." Id. at 67. In this case, Section 7.9(b)
established a known duty: the Committee members had to form a
subjective belief that the Fall Dropdown was in the best interests of the
Partnership. The plaintiff could prove breach by showing that the
Committee members disregarded their known duty to make that
determination. Encore Energy, 72 A.3d at 106
When evaluating whether the plaintiff carried its burden, this court
"must focus on the subjective belief of the specific directors accused of
wrongful conduct." Id. at 107. "Trial judges should avoid replacing the
actual directors with hypothetical reasonable people." Id. Trial judges,
however, are not telepaths. Objective facts therefore remain relevant to
the extent they permit an inference that the defendants lacked the
necessary subjective belief.
Id. at 106-07.
Where, as here, the
Committee members testified that they believed the Fall Dropdown was
in the best interests of El Paso MLP, the trial judge must "make
credibility determinations about [each] defendant's subjective beliefs by
weighing witness testimony against objective facts." Id. at 106. The
credibility determination turns in part on "the demeanor of the witnesses
whose states of mind are at issue." Johnson v. Shapiro, 2002 WL
31438477, at *4 (Del. Ch. Oct. 18, 2002).
In this case, the trial record revealed numerous problems with the
Fall Dropdown. None of these problems, standing alone, would have
supported a finding that the Committee members did not act in subjective
good faith. Even a combination of problems would not have been
sufficient to overcome the presumption of good faith and the testimony
of the Committee members. Indeed, the Fall Dropdown could have
suffered from many flaws as long as the Committee members reached a
sId. The Disney case involved the fiduciary duty of loyalty. Good faith is not a
separate fiduciary duty, but rather a prcrequisite for loyal conduct. Stone v. Ritter, 911 A.2d
362, 369-70 (Del. 2006). The Delawarc Supreme Court has relied on cases addressing the
concepts of good faith and bad faith for purposes of the duty of loyalty when fleshing out the
meaning of good faith in the limited partnership context. See, e.g., DV Realty Advisors LLC v.
Policemen's Annuity & Benefit Fund, 75 A.3d 101, 110 (Del. 2013) (using formulations of bad
faith from Disney); Brinkerhoff v. Enbridge Energy Co., Inc., 67 A.3d 369, 373 (Del. 2013)
(using a formulation from Parties v. Bally Entm't Corp., 722 A.2d 1243 (Del. 1999)).

2016

UNREPORTED CASES

743

rational decision for comprehensible reasons. The fact that the plaintiff
might object to what the Committee did or argue that the Committee
should have proceeded differently would not undermine the Committee's
subjective good faith.
Unfortunately, when confronted with the problems in the record,
They had few specific
the defense witnesses had little to offer.
recollections of the Fall Dropdown, and they testified instead about what
they typically did or generally would have done when responding a
dropdown.6 In the context of the Fall Dropdown, the judgments that the
Committee made in the official transaction documents stood in tension
with their privately expressed views. The Committee's and Tudor's
actions also contrasted with how they approached the Spring and
Most notably, the Committee members
Summer Dropdowns.
consciously disregarded the learning they supposedly gained from
engaging in the Spring Dropdown, which involved the same core assetapproximately half of Elba.
For me, the number of problems reached a tipping point. The
composite picture that emerged was one in which the Committee
members went through the motions. They did not subjectively believe
that approving the Fall Dropdown was in the best interests of the
Partnership. They thought the Fall Dropdown would allow El Paso MLP
to increase distributions on its common units while achieving Parent's
goal of raising inexpensive capital. Neither factor meant the transaction
was in the best interests of El Paso MLP. In this case, notwithstanding
the formal transaction documentation to the contrary, the Committee did
not decide that acquiring the balance of Elba at the price paid in the Fall
Dropdown was in the best interests of El Paso MLP. In fact, the
Committee members never learned enough about the price to make that
determination.
A. The Committee Members'Actual Views
The Committee members' emails provided persuasive insight into
their views about Elba. In September 2010, after the Summer Dropdown
but before the Fall Dropdown, Kuehn shared his opinions with
Reichstetter and Smith. He regarded it as "really not in the best interests
of [El Paso MLP] to have too much of its assets tied up in the LNG
trade." JX 90. Kuehn thought El Paso MLP should not acquire more of

'See Reichstctter 170-71, 184-86, 188, 197-98; Smith 419; Kuchn 522; Suit 54043,
546 Simmons 615-17, 621.
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Elba. Reichstetter responded, "It is as though you are reading my mind."
Id.
Contrary to the Committee's preference for non-LNG assets, Sult
decided that El Paso MLP would acquire the rest of Elba and proposed
the Fall Dropdown. After Tudo presented its preliminary views on
value, Kuehn expressed significant doubts about the transaction. He
reiterated his preference that El Paso MLP not acquire the balance of
Elba and identified at least six strategic objections. JX 112.
These communications evidenced the Committee members' actual
belief that it was not in the best interests of El Paso MLP to buy more of
Elba in 2010. The contemporaneous documents convinced me that the
Committee members did not want to acquire the balance of Elba and
believed doing so was not in the best interests of El Paso MLP. But
instead of sticking to their guns, the Committee accommodated Sult, just
as the Committee caved in to Sult when negotiating the Spring
Dropdown.
Kuehn's email revealed his preference for accommodation. After
listing the reasons why acquiring the balance of Elba did not make sense
for El Paso MLP, Kuehn suggested that his objections would be
"mitigated" if Parent included the Southern interests in the transaction
unconditionally. Id. In doing so, Kuehn rationalized away his objections
to Elba to satisfy Parent's desires. Kuehn's recommendation may have
improved the proposal by including an asset that he thought was good for
El Paso MLP, but it did nothing to exclude from the Fall Dropdown the
much larger asset that he thought was bad for El Paso MLP. Rather than
saying no to the rest of Elba, Kuehn sought to "achieve [Parent's]
objective." Id.
By approving the Fall Dropdown, the Committee subordinated
their independently held views to Parent's wishes. Having evaluated the
record, I find that the members of the Committee did not want to acquire
the balance of Elba in 2010 and believed subjectively that doing so was
not in the best interests of El Paso MLP.
B. The Committee Members' Preoccupation With Accretion
The Committee members testified at trial that they believed the
Fall Dropdown was in the best interests of El Paso MLP, but their
testimony seemed over-prepared and artificial. After evaluating their
testimony against the record, I could not credit their assertions. Rather
than concluding that the Fall Dropdown was in the best interests of El
Paso MLP, the Committee members determined that the Fall Dropdown
was accretive, i.e., it would enable El Paso MLP to increase distributions
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to the common units. For purposes of Special Approval, that was all the
Committee thought was required.
The evidence at trial convinced me that the Committee members
did not perceive their job to be evaluating whether the Fall Dropdown
was in the best interests of El Paso MLP as an entity. They believed that
they were supposed to determine whether the Fall Dropdown would be
good for the holders of common units, and they based that judgment on
whether the deal would be accretive. The accretion lens was so powerful
that the Committee members viewed every one of Parent's opening
proposals as fair, simply because distributions could have increased.
Reichstetter explained:
As we measured fairness-you'll remember I said that our
job was to look out for the best interests of the unaffiliated
unitholders. And to do that, as you well know, in this
And cash
industry, cash is the key to everything.
distributions are the key to everything, increasing cash
distributions to the unitholders.
I don't know-don't recall of any of the [dropdown]
proposals that were made to us where any of the proposals
and the price associated with them would have resulted in a
situation where there was not accretion and there was not
the ability to increase dividends.
... I think it's fair to say that for each of the transactions that
you're referring to, all of the drops, that the initial analysis
showed us that none of them would have resulted in
anything but an increase in distributions to the unitholders.
Reichstetter 47-48; see also Sult 556 (observing that even at Parent's
opening price for the Spring Dropdown, the Committee "still had an
accretive transaction that allowed them to continue to increase the
distributions to the LPs."). Throughout trial, Reichstetter, Smith, and
Kuehn emphasized that the Committee examined the Fall Dropdown
(indeed all the dropdowns) from the point of view of the holders of
common units, not El Paso MLP,7 and that they focused on whether the
transaction would be accretive.
7See Reichstcttcr 40 ("[Tjhe job of this committcc isn't to say fair or not fair. The job
of the committee is to look after the best interests of the nonaffiliated unitholders."); id. at 164
("[T]he job, quite simply, is to represent the best intercsts of the unaffiliated unitholders.");
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The fundamental problem with this approach, as Tudor's
representative admitted, is that '[a]ccretion is not part of valuation."
Simmons 718. "Deals that strengthen near-term EPS and deals that
dilute near-term EPS are equally likely to create or destroy value.
Bankers and other finance professionals know all this, but as one told us
recently, many nonetheless 'use it as a simple way to communicate with
boards of directors."' Richard Dobbs, Bill Huyett & Tim Koller, The
CEO's Guide To CorporateFinance, McKinsey Quarterly, Nov. 2010, at

5.
An accretion analysis says nothing about whether the buyer is
paying a fair price. Accretion depends on how the acquisition is financed,
and "anyone can make a deal look accretive just by playing with the
consideration used."
Vincent J. Calabrese, Economic Value Added:
Finance 101 on Steroids, The Journal of Bank Cost & Management
Accounting, Jan. 1999, at 6. If the acquisition is financed with cash on
hand, then it will be accretive at any price. Add debt to the mix, and the
acquisition will be accretive if the incremental cash flow from the
investment exceeds the cost of debt service.9 If financed with equity, then
the acquisition will be accretive if the incremental cash flow from the
Kuchn 455 ("My job, and the job of the committee, was to get a price that was fair to the
unitholders of the partnership.").
8
Reichstctter 81 ("What's important is what I brought up before: Is there sufficient
cash flow from the transaction to increase distributions?"); id. at 181-82 (testifying that the
Committee's advisors told them that "The only thing that matters is distributable cash."); id. at
193 ("The single most important thing in this world is to - to be able to increase distributions.
And you can do that if you're doing . . . enough dropdowns"); id. at 211 (cxplaining
importance of accretion analysis to Committee in evaluating Fall Dropdown because "[a]s
we've said numerous times, it's the only way that distributions to the unitholders can grow");
id. at 214 ("You need the accretion to be able to increase the payout of cash to your
unitholders."); Smith 424 (justifying Fall Dropdown by looking "at the accretion associated
with that transaction"); id. at 431 (stressing that "the transaction had to be accretive, and then
the level of accretion, which had the potential for allowing the company to ultimately increase
its cash flow and cash distributions, would have been very important"); Kuehn 450-51 ("I
wanted the partnership to acquire those assets at a price that would enable them to continue to
increase the cash flows available for distributions"); id. at 490-91 (testifying that the
Committee's job was to achieve a price "so that the cash flows from the asset would be
accretive and sufficient to continue increases in the distribution to the unitholders"); id. at 50809 ("[I]n an MLP, cash is king. You are acquiring an asset with the purpose of increasing your
ability by reason of the cash flow of the asset to increase the distributions you are able to
pay"); id. at 520 (explaining that he approved the Fall Dropdown because it was "a fair and ...
advantageous transaction for the benefit of the LP units and unitholders, because it would
produce cash flows that would enable the partnership to continue to increase distributions");
see also Sult 542 (noting that the "a significant focus of the conflicts committee" was always
whether the transaction was "accretive to the MLP on a distributable cash flow basis").
To use a simplistic example, assume an entity purchases an asset that generates
$1,000 per month in cash and finances the purchase entirely with debt. As long as the monthly
debt service is less than S1,000, the amount of available cash will increase, and the transaction
will be accretive.
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investment exceeds the pre-acquisition level of distributions per share
multiplied by the number of shares issued to finance the transaction. o
Focusing on accretion did not "tell [the Committee] anything about
the deal's long-term potential to add value [because] [s]ound decisions
about M&A deals are based on their prospects for creating value, not on
their immediate EPS impact." Alfred Rappaport, Ten Ways to Create
Shareholder Value, Harvard Business Review, Sept. 2006, at 3. It is
axiomatic that "earnings per share are not a reliable indicator of value
creation or destruction."
PIERRE VERNIMMEN, PASCAL QUIRY,
MAURIzIO DALLOCCHIO, YANN LE FUR & ANTONIO SALVI, CORPORATE
FINANCE: THEORY AND PRACTICE, 823 (4th ed. 2014). "Transactions
can be structured to be EPS accretive even if they destroy value for the
shareholder."
Martin Ellis, Goodwill Accounting: Everything Has
Changed and Nothing Has Changed, 14 Journal of Applied Corporate
Finance 103, 104 (2001).
The Committee fixated myopically on accretion to the holders of
the common units. In doing so, they failed to carry out their known
contractual obligation to determine whether the Fall Dropdown was in
the best interests of El Paso MLP.
C. Conscious DisregardOfLessons Learned
Unlike a committee that actually set out to determine whether a
dropdown was in the best interests of El Paso MLP and, if necessary, say
"no" to Parent, Kuehn, Smith, and Reichstetter consciously disregarded
what they learned during the spring. Generally speaking, "showing that
the Conflicts Committee members may have negotiated poorly does not
permit a reasonable inference that they subjectively believed they were
acting against [the Partnership's] best interests." Encore Energy, 72 A.3d
at 108. In El Paso II, the court applied this principle when granting
summary judgment in favor of the defendants on the Spring Dropdown.
In the Fall Dropdown, however, the Committee did more than simply
negotiate poorly. After receiving market evidence that El Paso MLP had
paid too much, and after deciding that they would have to do better the
next time, the Committee disregarded these expensive lessons. Rather

loTo use anothcr simplistic example, assume that an entity has issued 1,000 common
units and pays a quartcrly distribution of 10 cents per unit. Assume the entity purchases an
asset that generates $1,000 per month in cash. The asset will generate $3,000 per quarter, or
enough cash to provide the pre-transaction distribution of 10 cents per unit for 30,000 units.
As long as the acquirer issues fewer than 30,000 units to acquire the asset, there will be cash
left over which, when distributed across all of the post-transaction units, will increase the total
available for distributions, and the transaction will be aceretive.
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than returning to their independent assessments of value, they allowed
the price from the Spring Dropdown to anchor their counter. Then, after
Sult restructured the transaction, the Committee members consciously
ignored their own commitment to examine the transaction components
separately, signed off on Parent's aggregate price, and blindly gave up
the minimal price reduction they had obtained.
The Committee members' emails provide insight into their
views on value. In early March 2010, after reviewing Tudor's
preliminary financial analysis, Kuehn believed that a price in the
range of $725 million to $780 million was fair for a 51% interest.
Reichstetter came to a similar conclusion. JX 61.
See JX 57.
Everyone now agrees that majority-versus-minority ownership did
not matter when pricing Elba (contrary to Tudor's position when
advising on the Spring Dropdown), so a 49% interest was worth $711
million to $764 million.
Despite having this view, the Committee agreed to pay $963
million in the Spring Dropdown. Having heard the trial testimony and
considered the record, I attribute that gap to the negotiating dynamic
Reichstetter faced when bargaining with a determined controller.
Confronted by Sult, and wanting to please Parent management,
Reichstetter abandoned the ranges that the Committee members discussed
internally and countered at $860-870 million. Even then, Sult pushed
aggressively and back-channeled with Tudor. Reichstetter responded
with his conciliatory email. See JX 63. He and Sult quickly agreed on
$963 million, approximately 26% higher than the Committee members'
assessment.
When granting summary judgment for purposes of the Spring
Dropdown, I held that Reichstetter's ineffective approach and the
resulting pricing disparity did not, standing alone, support an inference of
Delaware law
bad faith. El Paso II, 2014 WL 2768782, at *15.
recognizes that directors can err. Humans inevitably do. Even what
seems in hindsight to be an outsized error will not cause a court to
question a director's good faith. See generally Gagliardiv. Trifoods Int'l,

Inc., 683 A.2d 1049, 1051-53 (Del. Ch. 1996) (Allen, C.).
For the Fall Dropdown, however, the Committee members had the
benefit of a costly education about Elba. The market reaction indicated
that El Paso MLP overpaid, and the Committee understood that. Kuehn
wrote to his fellow Committee members, saying "The next time we will
have to negotiate harder." JX 76. Then, in the Fall Dropdown, Parent
proposed a price of $948 million. Tudor determined that this price was
almost $25 million more on a percentage basis than in the Spring
Dropdown. See JX 111 at 43; JX 112; Kuehn 480. Yet the LNG market
had deteriorated further in the interim, and Parent was asking was for this
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price for a minority interest, even though the high price for the Spring
Dropdown had been justified as an acquisition of a majority interest.
Despite their experience in the spring, the Committee allowed the
price of the Spring Dropdown to set the bar. Despite having previously
been on the short end of the minority acquisition argument, the
Committee and Tudor never turned it back on Parent. Smith 358; Kuehn
458, 463; Simmons 704-705. And despite knowing about recent arm's
length acquisitions of LNG assets, the Committee did not obtain or use
the information to push back against Parent. Rather than returning to
their independent assessments of value from the spring, they countered at
$900 million, a price reduction of just 3%. Sult immediately accepted it.
Matters then grew worse. Sult revised Parent's proposal to include
15% of Southern. Parent did not provide separate prices for the two
assets, so it was impossible to determine how the deal priced either
individually. Despite Reichstetter's earlier instruction and the obvious
reasons for evaluating the components separately, Tudor did not analyze
the two assets separately for the Committee.
Internally, however, Tudor did analyze the components separately,
and the plaintiffs expert used Tudor's internal analyses to unpack the
price. At a minimum, under Tudor's analysis, El Paso MLP paid $931
million for 49% of Elba, more than the $900 million that Sult agreed to
by accepting Reichstetter's ask. When Suit changed the deal, he slipped
in a higherprice and returnedto the pricingfrom the Spring Dropdown.
Because of their experience with the Spring Dropdown, the
Committee knew better.
They consciously disregarded their own
independent and well-considered views about value when confronted by
Sult, even after the market had confirmed their views. They consciously
disregarded their desire for separate analysis of the components of the Fall
Dropdown, even though it was obvious that separate pricing information
was needed.
They even abandoned the price improvement they
negotiated in the Fall Dropdown. Their actions evidenced conscious
indifference to their responsibilities to El Paso MLP.
D. Tudor's Work Product
Tudor's work product further undermined any possible confidence
in the Committee. "The scope and details of the fairness opinion and
Tudor's analysis [are] fair game for the plaintiffs to use in an effort to
support an inference of bad faith." El Paso l, 2014 WL 2819005, at *18.
Tudor's actions demonstrated that the firm sought to justify Parent's
asking price and collect its fee. Tudor's approach made it all the more
likely that the Committee practiced appeasement as well.
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Tudor made a minimal effort in connection with the Fall
Dropdown. Internally, Tudor viewed the Fall Dropdown as little more
than an update of its work on the Spring Dropdown. See JX 114. It
showed. After Parent formally extended its proposal, Reichstetter and
the Committee asked Tudor to consider whether the weakening LNG
market undermined the attractiveness of the assets. To evaluate these
issues, Tudor simply asked Parent. See JX 103. Not surprisingly, Parent
management assured Tudor that there had been no changes and that the
assets remained attractive. Id.
Reichstetter and the Committee also asked Tudor to re-evaluate
the Service Agreements and the strength of the guarantees. Tudor did
not perform any new analyses. It took a slide from its March 24, 2010
presentation on the Spring Dropdown and reduced the amount of
information so that the guarantees looked better.
Reichstetter and the Committee similarly asked Tudor to examine
recent LNG transactions. Tudor tasked two analysts with searching for
public information. They found the press releases for the transactions
but nothing else. To calculate the multiples Reichstetter wanted, Tudor
needed the amount of debt the entities carried. One of the analysts
discovered and informed the lead Tudor banker that Parent managed
Gulf LNG. Kuehn and Smith knew this fact as well. Smith 367, 434;
Kuehn 477. But despite knowing about Parent's role, Tudor did not ask
Parent for the information.
At trial, everyone except Smith testified that no one thought about
asking Parent. Smith testified that he decided not to suggest that Tudor
ask Parent for the information.
Smith 444. Tudor's representative
asserted that it would have been "atypical" to ask a counterparty for data.
Simmons 714, 717. For the dropdowns with Parent, that was inaccurate.
Tudor always asked Parent for information. Each dropdown began with
a due diligence session between Parent and Tudor. Tudor then asked
more questions of Parent as the process went along. Suit testified that
Parent would have provided "anything that [Tudor] would ask for." Suit
572; see also id. at 545-46.
Somewhat inconsistently, the defense witnesses also tried to
justify their failure to obtain information by arguing that the LNG
transactions were not comparable. See Reichstetter 107; Smith 385, 435;
Kuehn 479-480, 522; Suit 564. This was a litigation-driven construct.
There were no contemporaneous documents describing the transactions
as not comparable. To the contrary, Reichstetter requested information
about the deals and Tudor sought to analyze them because they were
comparable.
In addition to these examples of nonfeasance, Tudor manipulated
the deal process through malfeasance. It is often said that valuation is
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more art than science, but this aphorism reflects the need for
professionals to make case-specific judgments. For the dropdowns,
Tudor practiced a different kind of art: the crafting of a visually pleasing
presentation designed to make the dropdown of the moment look as
attractive as possible. This was a case in which "the financial advisor,
eager for future business . . . , compromises its professional valuation

standards to achieve the controller's unfair objective." Gerber v. Enter.
Prods. Hldgs, LLC, 67 A.3d 400, 420-21 (Del. 2013).
Tudor
manipulated its presentations in unprincipled ways to justify the deal.
The most glaring example was Tudor's precedent transaction
analysis.
For the Spring Dropdown, Tudor divided its precedent
transactions into a minority-acquisition group and a majority-acquisition
group. In its later presentations, Tudor only showed the majorityacquisition group to the Committee because the Spring Dropdown
involved a 51% interest in Elba.
For the Summer Dropdown, Tudor initially divided the precedent
transactions into the same two groups. The Summer Dropdown was a
minority acquisition, so Tudor should not have shown the range for
controlling acquisitions. But that range made the Summer Dropdown
price look good, so Tudor kept it. Instead, Tudor manipulated its
analysis more subtly by shifting an acquisition of a 50% interest from the
control group to the non-control group. This change created a new upper
bound for the non-control group. Without that change, the Summer
Dropdown transaction multiple would have exceeded the range for noncontrol transactions. Then, after showing the Committee both groups,
Tudor recognized that there was no longer any optical benefit to
separating the groups and combined the precedents into a single analysis.
In the Fall Dropdown, Elba was the focus. If Tudor's dyadic
analysis from the spring was the correct approach for valuing Elba, then
Tudor should have used it in the fall. If Tudor no longer believed in it,
then Tudor should have told the Committee and explained why. Instead,
Tudor lumped all of the precedents together without calling the change to
the Committee's attention and explaining it.
During this litigation, the defense witnesses offered different
stories about these changes. In his deposition, the Tudor representative
stood by the distinction between majority and non-majority acquisitions,
but said he combined the data sets because the sample size was small and
two of the precedents were El Paso MLP dropdowns. In his deposition,
Reichstetter defended the distinction, at least for purposes of the Spring
Dropdown, by claiming that El Paso MLP was purchasing "optical
control." In his deposition, Smith also defended the distinction, claiming
that for purposes of the Spring Dropdown, the fact that El Paso MLP
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purchased a majority interest was "an important difference," because it
enabled El Paso MLP to consolidate the assets on its financial statements
and sell the assets to a third party for a control premium.
By the time of trial, the witnesses had different stories. The Tudor
representative contended that his firm made a judgment that the pricing
of the transactions did not turn on majority ownership. He tried to claim
that the analysis was "atypical" and that Tudor merely included it "for
illustrative purposes." Simmons 625. The Committee members similarly
testified that they did not believe there should be a pricing difference
between majority or minority stakes. Reichstetter seemed particularly
eager to give speeches on this issue. See Reichstetter 52, 54, 56-61, 6970. The Committee members also were thoroughly prepared to claim that
they focused exclusively on the DCF analysis because the comparable
company and precedent transaction methodologies were unreliable.
Reichstetter 48; Smith 395; Kuehn 484. Reichstetter was quite strident on
these points, asserting that "multiples don't determine value" and that
"[p]eople don't use multiples to do valuation."" Reichstetter claimed that
the Committee deconstructed the DCF analysis and that "[o]ne of the
many questions that we always ask[ed] is, 'What is the appropriate
discount rate?' Reichstetter 140; see also id. at 147 ("We also quizzed
Tudor as to, in general, what might be customary in the context of the
weighted cost of capital.").
The contemporaneous documents did not support these
explanations. There was no indication of concern about sample size or
the inclusion of precedents involving Parent.
Nor was there any
contemporaneous objection to the concept of differential pricing for a
majority interest. There were no internal Tudor documents suggesting a
change in policy on that question or a decision to retain the precedent
transaction analysis as "illustrative." To the contrary, Tudor cut anything
that was not "core" to its opinion.
The defense witnesses' trial testimony about ignoring multiples
conflicted with other admissions and extensive evidence in the record:

"Reichstctter 60-61; see also id. at 62 ("We've never used multiples to justify any
price."); id. at 69 (describing multiples as "misleading" and saying "[it's not something we
looked at or focused on."); id. at 134 ("We, as a group, didn't look at multiples ... we didn't
look at multiples to help determine valuation at all."); id. at 181 ("I think the relevancy for
valuations of these LNG assets, or basically any assets, with rare exception, the relevancy of
these historic deals and historic data and multiples associated with them is maybe not
negligible but pretty close."); id. at 182 ("The relevance [of multiples] to us on valuation is, as
I've just stated, almost nonexistent.").
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* Reichstetter admitted that investment banks routinely use
multiples and the comparable transaction methodology.
Reichstetter 100-102.
* Reichstetter could not explain, despite his avowed
discomfort with any type of multiples analysis, why he
permitted Tudor to use multiples derived from its
comparable company analysis to calculate the terminal
value in its DCF methodology. Reichstetter 153-54.
* In their internal communications, the Committee members
used precedent transaction multiples to evaluate the
dropdowns.
* Parent's management team used precedent transaction
multiples to evaluate the dropdowns.
* At trial, Smith rejected Reichstetter's claim about ignoring
multiples. He admitted that the Committee considered the
multiples generated by the comparable company and
precedent transaction analyses. Smith 336-37.
* At trial, Tudor's representative rejected Reichstetter's
claim about ignoring multiples.
He admitted that a
precedent transaction analysis is a "very commonly used"
measure of fairness.
Simmons 706.
Every Tudor
presentation included one.
* At trial, Tudor's representative rejected Reichstetter's
claim about exclusive reliance on DCF.
Tudor's
representative testified that Tudor always used the
comparable company, precedent transaction, and DCF
methodologies (Simmons 650), that "there's no single
analysis that we rely on exclusively" (Simmons 632), that
''we try to look at the analysis in aggregate" because
"[e]ach one has its own benefits and limitations"
(Simmons 634), and that Tudor presented the precedent
transactions analysis to the Committee members and
discussed it with them (Simmons 635).
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The idea that the Committee questioned Tudor about the inputs to
its DCF analysis and delved into the WACC calculation was hyperbole.
Contrary to Reichstetter's trial testimony, the other two Committee
members said they had not focused on this level of detail. Smith 396,
399-400; Kuehn 485, 488. The Committee members did not receive any
explanation from Tudor about how it constructed its DCF methodology
for the Fall Dropdown. See Smith 395-96, 403; Simmons 726, 732.
Tudor did not provide information to the Committee, and the Committee
did not ask any questions about it. See Smith 396, 403; Kuehn 486-88;
Simmons 726, 732.
Moreover, in terms of substance, Tudor did not use appropriate
numbers for its DCF analysis. To value Elba, which was an LNG
terminal, Tudor used El Paso MLP's cost of capital. This was incorrect
for two reasons. First, it meant that Tudor did not derive a measure of
the risk inherent in the cash flows of the asset; it used a measure of the
risk in the cash flows of the acquirer. Second, it meant that Tudor valued
an LNG import terminal using a cost of capital that reflected the
materially lower risks associated with a domestic pipeline business.
Tudor's representative admitted that Tudor erred by using El Paso MLP's
cost of capital. Simmons 721.
Tudor also manipulated its discount rate. When analyzing the
Spring Dropdown, Tudor's build-up method produced a range from 8% to
13.8%. For the Summer Dropdown, Tudor's build-up method produced a
range from 8% to 14.5%. Although Tudor claimed to have used the same
inputs for the Fall Dropdown, Tudor cut off the upper bound at 12%.
Tudor could not provide any explanation for this move, which its
representative claimed was an exercise of "judgment and experience."
Simmons 650-51; see id. at 656. If Reichstetter had asked about the
discount rate, as he claimed at trial, he would have known this. Instead,
he erroneously believed that Tudor was "uniform in the approach to
every one of these transactions." Reichstetter 50.
Tudor manipulated other DCF inputs as well. In the spring and
summer, Tudor used a single cash-flow projection period and calculated
terminal value using exit multiples of 8x, 10x, and 12x. In the fall,
Tudor prepared three different DCF valuations, one with a five-year
projection period, another with a ten-year period, and a third with a
fifteen-year period. Tudor also used four exit multiples. Then, in later
books, Tudor returned to a single, five-year period and used a different
set of three exit multiples.
A financial advisor obviously need not evaluate every transaction
the same way. There often will be good and sufficient reasons to revise
or update an analysis. But one would expect a financial advisor to have
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reasoned explanations for its changes, and it would be surprising if every
one of the changes moved the analysis in the same direction.
For purposes of the Fall Dropdown, Tudor made numerous
changes to its methodologies. Tudor did not identify or explain any of its
methodological changes to the Committee, and the Committee did not
notice them. Simmons 704-705; see Reichstetter 67; Smith 351-53;
Kuehn 458, 524. When pressed at trial, Tudor's representative ultimately
could offer little more than the claim that in every case, Tudor exercised
judgment. See Simmons 652-53, 703. Every one of Tudor's judgments
benefitted Parent, not El Paso MLP. See Simmons 696, 699-700.
Tudor failed to perform the real work of an advisor to a
committee.
Instead of helping the Committee develop alternatives,
identify arguments, and negotiate with the controller, Tudor sought to
make the price that Parent proposed look fair. Tudor's real client was the
deal, and the firm did what it could to justify the Fall Dropdown, get to
closing, and collect its contingent fee.
Rather than helping the
Committee bolster its claim to have acted in good faith, Tudor undercut
it.

E. The Court's Finding On The Question Of Subjective Good Faith
Under the LP Agreement, each Committee member had an
affirmative duty to conclude that the Fall Dropdown was "in the best
interests of the Partnership." LPA § 7.9(b). In this case, an accretion of
points creates a picture. Standing alone, any single error or group of
errors can be excused or explained. But at some point, the story is no
longer credible. This was such a case.
Despite their trial testimony, the Committee members did not
conclude that the Fall Dropdown was "in the best interests of the
Partnership." LPA § 7.9(b). They viewed El Paso MLP as a controlled
company that existed to benefit Parent by providing a tax-advantaged
source of inexpensive capital. They knew that the Fall Dropdown was
something Parent wanted, and they deemed it sufficient that the
transaction was accretive for the holders of common units. The Fall
Dropdown was the fifth since El Paso MLP's IPO, and the participants
had established a comfortable pattern. Everyone understood the routine
and expected the transaction to go through with a tweak to the asking
price. No one thought the Committee might bargain vigorously or
actually say no.
The Committee members and Tudor went through the motions, but
the substance was lacking. The Committee members acceded to the Fall
Dropdown despite believing that El Paso MLP should not acquire more
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of Elba in 2010. They agreed to pay the same price as in the Spring
Dropdown despite knowing that El Paso MLP paid too much in the earlier
transaction.
And they gave up what little price improvement they
obtained by disregarding their own commitment to evaluating the
components separately. The quality of Tudor's work product provided an
indication of the true purpose of the exercise.
Because the Committee members disregarded their known duty to
determine that the Fall Dropdown was in the best interests of El Paso
MLP, they did not act in good faith. Consequently, the General Partner
breached the LP Agreement by engaging in the Fall Dropdown.
F. DamagesForBreach of Contract
A claim for breach of contract, such as the LP Agreement, has
three elements: "first, the existence of the contract, whether express or
implied; second, the breach of an obligation imposed by that contract;
and third, the resultant damage to the plaintiff." VLIW Tech., LLC v.
Hewlett-Packard Co., 840 A.2d 606, 612 (Del. 2003). "To satisfy the
final element, a plaintiff must show both the existence of damages
provable to a reasonable certainty, and that the damages flowed from the
defendant's violation of the contract." eCommerce Indus., Inc. v. MWA
Intelligence, Inc., 2013 WL 5621678, at *13 (Del. Ch. Sept. 30, 2013).
"While courts will not award damages which require speculation as to
the value of unknown future transactions, so long as the court has a basis
for a responsible estimate of damages, and plaintiff has suffered some
harm, mathematical certainty is not required." Thorpe v. CERBCO, Inc.,
19 Del. J. Corp. L. 942, 963 (Del. Ch. Oct. 29, 1993) (Allen, C.).
"[T]he standard remedy for breach of contract is based upon the
reasonable expectations of the parties ex ante." Duncan v. Theratx, Inc.,
775 A.2d 1019, 1022 (Del. 2001). "It is a basic principle of contract law
that remedy for a breach should seek to give the nonbreaching the party
the benefit of its bargain by putting that party in the position it would
have been but for the breach." Genencor Int'l, Inc. v. Novo Nordisk A/S,
766 A.2d 8, 11 (Del. 2000). "Expectation damages thus require the
breaching promisor to compensate the promisee for the promisee's
reasonable expectation of the value of the breached contract, and, hence,
what the promisee lost." Duncan, 775 A.2d at 1022. Here, the plaintiff
argues that because the General Partner breached the LP Agreement, El
Paso MLP paid and Parent received too high a price for Elba. The
measure of damages is the difference between the transaction price and
what a 49% interest in Elba was worth.
Arriving at an accurate valuation of Elba in November 2010
requires an assessment of the reliability of Elba's future cash flows. The
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Committee treated the revenues under the Service Agreements as if they
were sure things. Although the Committee members held that view in
subjective good faith, it was not an accurate or reasonable assessment.
As noted, the Service Agreements were not with Shell and British
Gas themselves, but rather with special purpose entities that had no assets
of their own. When Parent negotiated the Service Agreements with Shell
and British Gas, Parent attempted to negotiate full guarantees from
solvent affiliates. Shell and British Gas resisted. The guarantees that
Parent obtained covered only 17% of the total revenues under the Service
Agreements, leaving 83% at risk. The fact that Shell and British Gas
sought to minimize their guarantees indicates that those entities wanted
to preserve their ability to terminate or force a renegotiation.
When not selling Elba to El Paso MLP, Parent recognized that the
bulk of the revenues under the Service Agreements were at risk. In its
Form 10-K for the calendar year that ended on December 31, 2010,
Parent disclosed the risks of termination and renegotiation and explained
that "[t]he loss of any material portion of the contracted volumes of these
customers, as a result of competition, creditworthiness, inability to
negotiate extensions, or replacements of contracts or otherwise, would
have a material adverse effect on [Elba]." JX 54 at 40. Yardley and Sult
signed the Form 10-K.
Parent had actual experience with the termination of a long-term
supply agreement at Elba. Parent's predecessor, Sonat, built the terminal
during the 1970s, a period of rising prices and high demand. By the
early 1980s, the situation had reversed. Sonatrach, an Algerian national
oil company, had a long-term contract for the terminal. When conditions
turned, Sonatrach walked. The terminal sat idle for 20 years.
In the early 2000s, higher prices and declining domestic
production rekindled interest in LNG imports. Existing terminals,
including Elba, were brought back on line. Then the market changed
again in 2008, when the shale gas revolution brought large quantities of
domestic gas to market. By 2010, the North American market for LNG
imports had dropped precipitously.
Given this economic history, it was apparent in 2010 that there was
substantial risk in the LNG import business generally and to Elba's cash
flows specifically. The risk was not limited to a total breach by Shell or
British Gas. A more likely possibility was that Shell or British Gas
would use the leverage of a possible termination to force a renegotiation.
Indeed, in July 2010, StatOil had announced publicly that it had written
down the value of its capacity agreement with the Cove Point LNG
terminal to reflect "an onerous contract," suggesting that the risk of
renegotiation was increasing.
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Tudor and the defendant's expert did not account for any risk to
Elba's cash flows. Dr. Zachary Nye, the plaintiffs expert, did. He
separately estimated the present value of the guaranteed cash flows and
the non-guaranteed cash flows. To reflect the credit risk associated with
the former, he discounted them at the average yield to maturity of Shell's
senior corporate bonds maturing in 2038 and 2040, or 5.58 1%.
For the non-guaranteed portion, Nye looked to an investment of
comparable risk and term, i.e., an LNG import terminal connected to
major U.S. natural gas markets. Although data was not available for
thirteen of the fourteen North American LNG import terminals that were
operational or under construction, he found an optimal comparable
terminal in the Sabine Pass LNG terminal. It was owned and operated by
Cheniere Energy Partners, L.P. ("CQP"), a master limited partnership
with publicly traded debt and equity securities since 2007. The Sabine
Pass terminal was CQP's sole asset from inception through 2010, making
it a pure-play investment with historic risk exposure isolated to the
supply and demand for U.S. LNG imports. Like Elba, the Sabine Pass
terminal had sold its full capacity under a 20-year, firm commitment
agreement. Like Elba, the counterparties were subsidiaries of more
credit-worthy entities who had guaranteed the subsidiaries' performance.
Using data from CQP's publicly traded securities, Nye calculated CQP's
WACC to have been 11.876% in March 2010.
Because of the greater creditworthiness of the CQP guarantees,
CQP's WACC understated the risk associated with Elba. To calculate the
non-guaranteed risk implied by CQP's WACC, Nye turned to option
theory. Using standard sources, Nye calculated that the cost of capital
for a non-guaranteed investment in a U.S. LNG import terminal was
14.868%. Nye discounted Elba's non-guaranteed cash flows using this
figure.
For his terminal value, Nye used a multiple of 9.1x EBITDA,
derived from the Gulf LNG sale in February 2010 and from Parent's
internal valuations of Gulf LNG and Elba, which used a 20-year terminal
value of 9x EBITDA. Nye discounted his terminal value using a rate of
14.868%.
With these inputs, Nye calculated that the total enterprise value of
Elba at the time of the Fall Dropdown was $1.551 billion. The value of
49% interest was $760 million. El Paso MLP paid at least $931 million
for 49% of Elba in the Fall Dropdown. Accordingly, El Paso MLP
suffered damages of $171 million from the Fall Dropdown.
As cross-checks, Nye compared his calculations with other
indicators. In March 2010, Gulf LNG sold at an implied multiple of
9.1x 2010 EBITDA. Elba's 2010 EBITDA was $180 million, so that
data point implied that the value of 49% of Elba was $803 million. In
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April 2010, Freeport LNG sold at an implied multiple of 8.2x 2010
EBITDA. Using that figure, Elba's implied value was $727 million.
These data points framed Nye's calculation. Nye also conducted an
event study based on the stock market reaction to the Fall Dropdown.
The event study suggested a loss of value of approximately $285
million, implying an overpayment by El Paso MLP in that amount. This
data point indicated that Nye's figure was conservative.
This decision adopts Nye's calculation of the overpayment. The
General Partner breached the LP Agreement and caused $171 million in
damages.
III. CONCLUSION

Judgment is entered in favor of the defendants other than the
General Partner with respect to the Fall Dropdown. The General Partner
is liable for breach of contract in connection with the Fall Dropdown.
The amount of damages is $171 million. The plaintiff is entitled to costs
as the prevailing party.
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I. INTRODUCTION
This action requires the Court to interpret the terms of a stock
purchase agreement to determine whether a dispute over accounting
methodology relating to the calculation of net working capital must be
resolved by an accountant under a purchase price adjustment procedure
or by a court as a claim for breach of a representation and warranty.
In 2013, Alliant Techsystems Inc. ("ATK") agreed to purchase
Bushnell Group Holdings, Inc. ("Bushnell") from MidOcean Bushnell
Holdings, L.P. ("MidOcean") for $985 million, subject to post-closing
adjustments to be made in accordance with the terms of a stock purchase
agreement (the "Agreement"). The Agreement contains two "sole and
exclusive" remedy provisions. One provision requires the parties to use
an independent accounting firm of national reputation to resolve disputes
concerning adjustments to the estimated purchase price, including
disputes concerning the calculation of net working capital. It contains a
specified cap. The other provision governs claims for indemnification.
It imposes a lower cap on either party's ability to recover from the other
for any claims concerning the transaction, including any claim for breach
761
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of a representation or warranty, except in certain defined circumstances.
One exception is for matters falling within the purchase price adjustment
procedure.
After the transaction closed, ATK challenged a number of items
underlying MidOcean's estimate of net working capital on the ground
that the accounting treatment for such items did not comply with United
States generally accepted accounting principles ("GAAP"). MidOcean
objected, asserting that disputes over accounting methodology cannot be
raised as part of the purchase price adjustment procedure. The filing of
this lawsuit followed. ATK seeks an order of specific performance
requiring MidOcean to submit the current dispute to an accounting firm
under the purchase price adjustment procedure. MidOcean seeks a
declaration that claims asserting purported violations of GAAP must be
resolved by a court in accordance with the provisions governing claims
for indemnification. The net amount of the parties' dispute stands at
approximately $22 million, or a little over two percent of the estimated
purchase price.
This Court and courts in other jurisdictions have reached different
results in determining whether a dispute over accounting methodology
may be resolved as part of a purchase price adjustment process.' This is
not surprising. Claims of this nature are creatures of contract and
counterparties to a transaction are free to contractually order their affairs
as they wish. The critical issue for the Court to decide here is what the
shared intentions of the contracting parties were when they entered the
Agreement.
For the reasons discussed below, I conclude based on the plain
terms of the Agreement that the present dispute over the calculation of
net working capital fairly may be raised under the purchase price
adjustment procedure even though that dispute implicates issues of
accounting methodology that also could form the basis of an
indemnification claim for breach of a representation and warranty. I
further conclude that where a dispute could be brought either as part of
the purchase price adjustment procedure or as an indemnification claim,
the Agreement specifically provides that the exclusive remedy provision
in the purchase price adjustment procedure trumps the exclusive remedy
'Compare MatriaHealthcare,Inc. v. CoralSR LLC, 2007 WL 763303, at *7 (Del. Ch.
Mar. 1, 2007) (finding that the dispute over accounting methodology that could fit within both
the AAA arbitration process for claims and the purchase price adjustment process before a
settlement accountant must be resolved by the settlement accountant), with OSI Svs._ Inc. v.
Instrumentarium Corp., 892 A.2d 1086, 1095 (Del. Ch. 2006) (finding that a dispute over
accounting methodology raised during the purchase price adjustment procedure that would
have resulted in a 54% reduction of the purchase price constituted a disguised indemnity claim
that must be resolved in legal arbitration and not by an accountant).
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provision for indemnification claims. Accordingly, judgment is entered
in ATK's favor granting its request for specific performance and denying
MidOcean's motion for summary judgment.
II. BACKGROUND'
A. The Parties
Plaintiff Alliant Techsystems Inc. is a Delaware corporation with
its principal place of business in Arlington, Virginia. ATK is a developer
and manufacturer of aerospace, defense, and sporting products.
Non-party Bushnell Group Holdings, Inc. is a Delaware
corporation that sells branded sports optics, outdoor accessories, and
Together with its subsidiaries, Bushnell is
performance eyewear.
referred to at times as the "Company."
Defendant MidOcean Bushnell Holdings, L.P. is a Delaware
limited partnership.
B. The PurchaseAgreement
On September 4, 2013, ATK agreed to acquire Bushnell for $985
million (including debt), subject to certain post-closing adjustments. The
final Purchase Price was to be determined through a process (the
"Purchase Price Adjustment Procedure") that would take into account,
among other things, whether any adjustment should be made for changes
in Net Working Capital between the date of the Agreement and the
Closing of the transaction. 3
Net Working Capital is defined as the sum of all current assets
minus the sum of all current liabilities "calculated in accordance with
GAAP and otherwise in a manner consistent with the practice and
methodologies used in the preparation of' certain financial statements of
the Company. 4 The assumed amount of Net Working Capital in the
2

Unlcss noted otherwise, the facts recited in this opinion are based on the well-plcd
facts admitted to be true in MidOcean's Verified Answer (the "Answer"). See Warner
Comnic'ns Inc. v. Chris-craff Indus., Inc., 583 A.2d 962, 965 (Del. Ch. 1989), aj]'d, 567 A.2d
419 (Del. 1989) (TABLE). I also consider the unambiguous terms of the stock purchase
agreement, which was attached to the complaint. See OSI Sy3s.. Inc., 892 A.2d at 1089, 1095
("The court also may consider the unambiguous terms of exhibits attached to the pleadings ...
.") (granting judgment on the pleadings).
3Unless otherwise defined herein, all capitalized terms have the meaning given to them
in the Purchase Agreement.
4
Compl. Ex. A § 1.1 (the "Purchase Agreement") (definition of "Net Working
Capital"). The relevant financial statements are the Company's audited consolidated balance
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Agreement is $188.1 million.5 The Net Working Capital Adjustment is
the amount by which Net Working Capital at Closing is greater or less
than $188.1 million.
1. Section 2.4 of the Agreement
As is common in stock purchase agreements, the Agreement
contains a multi-step process to determine the final Purchase Price. That
process is spelled out in Section 2.4.
First, no later than three business days before the Closing,
MidOcean was required to deliver to ATK a statement setting forth
reasonably detailed calculations of certain amounts from which an
estimated Purchase Price would be computed.6 Relevant here, MidOcean
was required to provide its good faith estimate as of the Closing of the
Net Working Capital of the Company and the related Net Working
Capital Adjustment from the $188.1 million of Net Working Capital
assumed in the Agreement.
Second, no later than 60 days after the Closing, ATK (as the buyer
now in possession of the business) was required to deliver to MidOcean
reasonably detailed calculations of certain amounts (the "Proposed
Closing Date Calculations"), including the Net Working Capital of the
Company as of the Closing and the related Net Working Capital
Adjustment.7
Third, after receiving the Proposed Closing Date Calculations
from ATK, MidOcean had 45 days to review them and to deliver to ATK
a written notice of dispute (the "Purchase Price Dispute Notice")
specifying "in reasonable detail those items or amounts in [ATK's]
calculation of the Proposed Closing Date Calculations as to which
[MidOcean] disagrees (the 'Disputed Items') and the basis for such
disagreement."
If MidOcean delivered to ATK a Purchase Price Dispute Notice,
the parties were then required to "use their respective commercially
reasonable efforts to reach agreement on the Disputed Items set forth in
the Purchase Price Dispute Notice in good faith during the 30-day period
commencing on the date Buyer receives the applicable Purchase Price

sheets as of December 31, 2010, December 31, 2011, and December 31, 2012, and the related
audited consolidated statements of income, cash flows and stockholders' equity for each fiscal
year of the Company then ended. See Purchase Agreement § 3.4(a)(i).
Purchase Agreement § 1.1 (definition of "Net Working Capital Adjustment").

Id. § 2.4(a).

1

d. § 2.4(b)(i).
'Id. § 2.4(b)(ii).
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Dispute Notice from the Seller." 9 If ATK and MidOcean were unable to
agree upon a final resolution of the Disputed Items, they were required to
submit the remaining Disputed Items immediately "to an independent
accounting firm of national reputation mutually acceptable" to them (the
"Accounting Firm").' 0
Under the Agreement, the Accounting Firm must act "as an expert,
and not as an arbitrator" and may only issue determinations with respect
to Disputed Items based "on the definitions and other applicable
provisions of [the] Agreement."" The Agreement limits the recovery for
a Purchase Price adjustment to the amounts held in two escrow accounts
that were established at the Closing: the Adjustment Escrow Account ($5
million) and the Indemnity Escrow Account ($7,387,500). 12
The Agreement expressly states that the Purchase Price
Adjustment Procedure is the sole and exclusive method for resolving the
Disputed Items: "[T]he procedures set forth in this Section 2.4 for
resolving disputes with respect to the Proposed Closing Date
Calculations shall be the sole and exclusive method for resolving any
Disputed Items."' 3
2. Article IX of the Agreement
Article IX of the Agreement sets forth the parties' indemnification
rights. In Section 9.1, MidOcean agreed to indemnify and hold harmless
ATK for, among other things, "any breach or default in performance by
the Company or the Seller of any covenant or obligation of the Company
or the Seller . .. [and] any breach of, or inaccuracy in, any representation
4
or warranty of the Company or the Seller contained in this Agreement."'
Among other things, the Company represented and warranted to ATK
that its year-end 2010, 2011, and 2012 audited financial statements and
its April 30, 2013, unaudited financial statements were "prepared in
accordance with GAAP applied on a consistent basis throughout the
periods covered thereby."' 5
Section 9.3 of the Agreement imposes certain limitations on the
parties' indemnification rights. Specifically, Section 9.3(b)(ii) provides
that MidOcean will not be required to indemnify ATK unless the
9

1d.

'old.
"Id.
§§ 2.4(a)(i)-(ii), c(ii).
"Id. §2.4(b)(iv).
141d. § 9.1(a)(i-(ii.
"Id. § 3.4(a).
12See Id.
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aggregate of all claims "exceeds the Indemnity Threshold, and then only
to the extent such Losses exceed the Indemnity Threshold,"' 6 which
could be as high as $4,925,000." The parties also agreed to limit their
respective liability for indemnity claims to the amount in the Indemnity
Escrow Account.' 8
Section 9.5 of the Agreement provides that the "sole and exclusive
remedy" for any claim relating to the transaction shall be governed and
limited by the indemnification provisions in Article IX, with certain
exceptions:
Except as otherwise expressly provided in any Ancillary
Document and, in the case of the Buyer Indemnified Parties
as provided in the Representation and Warranty Insurance
Policy, from and after the Closing, the sole and exclusive
remedy of each Buyer Indemnified Party and Seller
Indemnified Party as against any Indemnifying Party, with
respect to all claims of any nature whatsoever relating to the
Transactions, including any breach of any representation,
warranty, covenant or agreement contained in this
Agreement, shall be pursuant to and limited by the
indemnification provisions set forth in this Article IX, it
being understood that (x) the foregoing limitations shall not
apply in respect of a claim of fraud or for the remedies of
injunctive relief or specific performance set forth herein and
(y) nothing in this sentence shall operate to interfere with
or impede the operation of the provisions of Section 2.4 or
6.2(e).19 Notwithstanding anything to the contrary set forth
herein, but except as otherwise expressly provided in any
Ancillary Document, (A) any amount to which any Buyer
Indemnified Party is entitled pursuant to this Article IX
(other than with respect to Interim Losses) shall be limited
to, and solely satisfied from, the funds that remain in the
Indemnity Escrow Account at the time ... .20
'61d. § 9.3(b)(ii).
7

More precisely, the Indemnity Threshold is defined as "the greater of(i) zero and (ii)
(a) $4,925,000 less (b) the Interim Loss Estimate Amount." Id. § 1.1.
'"Id. § 9.3(c)(i) ("Seller shall not be required to indemnify any Buyer Indemnified
Party and shall not have any liability under Section 9.1 for amounts in the aggregate in excess
of the Indemnity Escrow Amount (other than with respect to Interim Losses) and Seller shall
not be required to indemnify any Buyer Indemnified Party and shall not have any liability
under Section 9.1 other than out of the Indemnity Escrow Account (other than with respect to
Interim Losses).").
9
1d. § 9.5 (emphasis added).
1
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The language in proviso (y) of the first sentence emphasized above
("Proviso (y)") is an exception to the sole and exclusive remedy
limitation in Section 9.5 that carves out disputes falling within the
operation of the Purchase Price Adjustment Procedure in Section 2.4.
To prevent double recoveries, the Agreement provides that the
"amount of any Loss for which indemnification is provided" would be
net of, among other things, "any actual cash payments, setoffs or cash
recoupment of any payments . . . in each case actually received, realized
or retained by the indemnified party as a result of any event giving rise to
a claim for such indemnification." 2 1
3. Section 2.4 vs. Section 9.5
There are two significant differences between the exclusive
remedy provisions in Sections 2.4 and 9.5 of the Agreement that bear on
the parties' dispute in this case. First, Purchase Price disputes under
Section 2.4 are to be resolved by an Accounting Firm on a compressed
schedule22 while indemnification claims under Section 9.5 are to be
resolved in a judicial proceeding. Second, for a Purchase Price dispute,
ATK can recover from MidOcean beginning with its first dollar of loss
against the funds available in both the Adjustment Escrow and Indemnity
For an indemnification
Escrow Accounts, i.e., up to $12,387,500.23
claim, with certain exceptions not relevant here, ATK may only recover
from MidOcean if its claim exceeds the Indemnity Threshold (up to
$4,925,000) and any recovery from MidOcean is limited to the funds
available in the Indemnity Escrow Account, i.e., up to $7,387,500.24 As
reflected in the Agreement, an insurance policy provides ATK an
additional potential source of recovery for certain indemnification
claims.

25

21
22

Id. § 9.3(d).
1d. § 2.4(b)(ii) ("The Accounting Firm shall be requested to render a written

determination of the Disputed Items . . . within 45 days after referral of the matter to such
Accounting Firm .... ).
21d. §§ 2.4(a)(i)-(ii), (c)(ii).
2
1d. §§ 1.1 (definition of "Indemnity Threshold"), 9.3(b)(ii), 9.3(c), 9.5.
2See id. § 9.9 ("Seller and the Company acknowledge that Buyer is entering into the
Representation and Warranty Insurance Policy . . . .").
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C. Events Leading to the PresentDispute
On or about October 31, 2013, MidOcean delivered to ATK a
statement of the estimated Purchase Price and its components, including
its good faith estimate of Net Working Capital and the related Net
Working Capital Adjustment.26 MidOcean's estimate of Net Working
Capital was $192,407,000. Because this estimate exceeded the assumed
amount of $188.1 million in the Agreement, an upward adjustment to the
Purchase Price was made in MidOcean's favor relating to Net Working
Capital in the amount of $4,307,000.27 At the Closing, which occurred
on or about November 1, 2013, ATK paid the adjusted Purchase Price to
MidOcean, less certain amounts that ATK paid into specified escrow
accounts.28
On December 30, 2013, ATK delivered to MidOcean its Proposed
Closing Date Calculations. ATK calculated that Net Working Capital as
of Closing was $166,447,000. Based on this calculation, ATK asserted
that MidOcean owed it a net amount of $25,960,000 relating to Net
Working Capital. 29 In its cover letter, ATK expressly reserved its right
to pursue claims under the indemnification provisions of the
Agreement. 30

On March 14, 2014, MidOcean gave a Purchase Price Dispute
Notice to ATK in which it disputed, among other things, the accuracy of
ATK's calculation of Net Working Capital. 3 ' According to MidOcean,
its calculation deviated from ATK's calculation because, among other
reasons, ATK "ignored the requirement that the Proposed Closing Date
Calculations are determined based on the practices and methodologies
used by the Company in the preparation of the Financial Statements
referenced in Section 3.4(a)(i) of the Agreement." 32
Delivery of the Purchase Price Dispute Notice initiated the thirtyday period during which the parties were to use commercially reasonable
efforts to resolve the Disputed Items. 3 During this process, the parties
resolved their disagreements over certain Disputed Items worth over $3.6

¶ 28.
COmpl. ¶ 28. The complaint states that the estimated Net Working Capital
Adjustment was $4,317,800. I believe this is a typographical error, but the difference is
immaterial.
2Answer ¶ 29.
29
1n its Proposed Closing Date Calculations, ATK also disagreed with MidOccan's
estimate of Cash and Cash Equivalents. That dispute has been resolved.
30
Answer Ex. C.
31
Answer Ex. D at 1.
32
Id. at 2.
33
See Purchase Agreement § 2.4(b)(ii).
26Answer
27
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million, but approximately $22 million remains in dispute, all of which
relates to the calculation of Net Working Capital.
On May 15, 2014, MidOcean sent a letter to ATK advising that it
would not submit the remaining Disputed Items to an Accounting Firm
for final resolution.35 MidOcean stated "that the discrepancy in the
parties' position is based largely, if not entirely," on whether certain
items "were accounted for in accordance with generally accepted
accounting principles (see Agreement § 3.4) and in accordance with the
inventory representation in the Agreement (see Agreement § 3.22).
MidOcean thus asserted that the dispute "cannot be resolved through the
working capital arbitration process or by an accounting firm pursuant to
Section 2.4(b)(ii) of the Agreement," but instead had to be resolved in
accordance with Article IX of the Agreement.37
On May 23, 2014, ATK sent a letter to MidOcean disagreeing with
its position. ATK openly acknowledged that the parties' dispute involved
whether ATK's "Proposed Closing Date Calculations . . . were prepared
in accordance with GAAP"08 and asserted that the dispute nonetheless
should be resolved by an Accounting Firm under the Purchase Price
Adjustment Procedure in Section 2.4 of the Agreement.39 ATK proposed
three accounting firms and asked MidOcean to identify which of those
firms were acceptable to it or to propose an alternative independent
accounting firm of national reputation.40
On May 30, 2014, MidOcean reiterated its position that ATK was
alleging a breach of a representation and that "any claim for an alleged
breach of a representation was limited to the indemnity process."4 ' On
June 24, 2014, ATK filed this lawsuit.
D. ProceduralHistory
ATK's complaint contains one count for specific performance
seeking to direct MidOcean to submit the remaining Disputed Items
immediately to an Accounting Firm under Section 2.4(b)(ii) of the
Agreement.42
34

Answer

1 39.

Ex. B.
at 1.
"Id. at 2.
38
Answer Ex. E at 3.
"Id. at 1-2.
40
1d. at 3.
41
Answer Ex. F at 2.
42
COmpl. ¶ 50.
3Answer
3id.
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On July 28, 2014, MidOcean filed its answer and a counterclaim.
The counterclaim seeks a declaration that ATK's claims asserting
purported violations of GAAP must be resolved through the indemnity
procedure set forth in Article IX. 4 3
On November 7, 2014, ATK filed a motion for judgment on the
pleadings. On December 5, 2014, MidOcean filed a cross-motion for
summary judgment. On February 3, 2015, I heard oral argument on both
motions.
III. LEGAL ANALYSIS

A. The Legal Standard
Under Court of Chancery Rule 12(c), ATK's motion for judgment
on the pleadings must be denied unless, accepting as true all well-pled
facts admitted in the answer and drawing all reasonable inferences from
those facts in MidOcean's favor,44 "no material issue of fact exists and
the movant is entitled to judgment as a matter of law." 4 5 Similarly,
MidOcean's motion for summary judgment will be granted only if it is
able to demonstrate that there are no material facts in dispute and that it
is entitled to judgment as a matter of law.46
Under Delaware law, which governs the Agreement, 47 the "proper
interpretation of language in a contract, while analytically a question of
fact, is treated as a question of law both in the trial court and on
appeal," 4 8 and "judgment on the pleadings ... is a proper framework for
enforcing unambiguous contracts."49 That the parties dispute how to
interpret the Agreement does not render it ambiguous. Rather, under
Delaware law, "a contract is ambiguous only when the provisions in
controversy are reasonably or fairly susceptible of different
interpretations or may have two or more different meanings. 50 In my
4Answer $ 41.
4See Warner Commc'ns Inc. v. Chris-Crafp Indus., Inc., 583 A.2d 962, 965 (Del. Ch.
1989), af/'d, 567 A.2d 419 (Del. 1989).
5
Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund, II, L.P., 624 A.2d
1199, 1205 (Del. 1993) ("In determining a motion under Court of Chancery Rule 12(c) for
judgment on the pleadings, a trial court is required to view the facts pleaded and the inferences
to be drawn from such facts in a light most favorable to the non-moving party.").
46
Ct. Ch. R. 56(c).
4Purchase Agreement § 10.5.
48Pellaton v. Bank of New York, 592 A.2d 473, 478 (Del. 1991) (quoting Klair v.
Reese, 531 A.2d 219, 222 (Del. 1987)).
4NBC Universal, Inc. v. Paxson Comm. Corp., 2005 WL 1038997, at *5 (Del. Ch.
Apr. 29, 2005).
soRhone-Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1196
(Del. 1992).
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view, the present dispute can be resolved based on unambiguous
provisions of the Agreement.
B. The Parties'Contentions
As discussed above, Section 2.4 of the Agreement sets forth the
sole and exclusive remedy for resolving disputes over adjustments to the
Purchase Price and Section 9.5 of the Agreement sets forth the sole and
exclusive remedy for resolving indemnification claims. The fundamental
issue to be decided in this case is which of these two exclusive remedy
provisions governs the parties' dispute over the calculation of Net
Working Capital given that this dispute, as ATK admits, also could form
the basis for an indemnification claim under Section 9.5 for breach of a
representation or warranty in the Agreement. 51
MidOcean argues that Sections 2.4 and 9.5 of the Agreement were
intended to address different types of disputes. According to MidOcean,
the "Accounting Firm dispute resolution process in [Section 2.4 of] the
Agreement is limited deliberately to the 'items or amounts in Buyer's
calculation of the Proposed Closing Date Calculations as to which the
Seller disagrees' and was never intended to "resolve questions over the
proper interpretation of GAAP."s 2 MidOcean further contends that, to
the extent the provisions overlap, Section 9.5 provides the exclusive
remedy for resolving disputes over GAAP.
ATK argues based on the definition of Net Working Capital in the
Agreement that certain (but not all) disagreements over compliance with
GAAP relating to the calculation of Net Working Capital - including the
ones at issue here - fall within the scope of matters that the Accounting
Firm may resolve as part of the Purchase Price Adjustment Procedure in
Section 2.4. ATK further argues that the Agreement contains a hierarchy
requiring that such disputes, even though they also could form the basis
of an indemnification claim under Section 9.5, be resolved by the
Accounting Firm. In other words, MidOcean argues that the exclusive
51

As noted abovc, the Company represented and warranted to ATK that its year-end
2010, 2011, and 2012 audited financial statements and its April 30, 2013 unaudited financial
statements were "prepared in accordance with GAAP applied on a consistent basis throughout
the periods covered thereby." Purchase Agreement § 3.4(a). It is reasonably inferablc that the
amount of Net Working Capital assumed in the Purchase Agreement ($188.1 million) was
derived from these financial statements. See Oral Arg. Tr. 10 (Feb. 3, 2015). MidOccan's
estimate of Net Working Capital presumably was based on the same accounting methodology
used in these financial statements, which ATK challenges in various respects as not being
calculated in accordance with GAAP.
52
MidOccan Op. Br. 21 (quoting Purchase Agreement § 2.4(b)(ii)).
53
MidOccan Reply Br. 16-18.
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remedy provision in Section 2.4 trumps the exclusive remedy provision
in Section 9.5 when the provisions overlap.
For the reasons discussed below, I agree with ATK's
interpretation.
C. The Present Dispute over Compliance with GAAP must be Resolved
Under the PurchasePriceAdjustment Procedure
In my opinion, the plain terms of the Agreement compel the
conclusion that the parties' disagreement over the calculation of Net
Working Capital falls within the scope of the Purchase Price Adjustment
Procedure in Section 2.4 of the Agreement even though that
disagreement implicates issues concerning compliance with GAAP that
could form the basis for an indemnification claim under Section 9.5.
To begin, Section 2.4 provides a procedure to resolve disputes
over "Disputed Items," which consists of "those items or amounts in
Buyer's calculation of the Proposed Closing Date Calculations as to
which the Seller disagrees." 54 Net Working Capital is one of the
Proposed Closing Date Calculations to which MidOcean has disagreed.
Net Working Capital is defined in the Agreement, in relevant part,
as follows:
the sum of all current assets . . . of the Group Companies
less the sum of all current liabilities . . . of the Group
Companies, in each case determined on a consolidated basis
without duplication as of 12:01 a.m. New York time on the
Closing Date and calculated in accordance with GAAP and
otherwise in a manner consistent with the practices and
methodologies used in the preparation of the Financial
Statements referenced in Section 3.4(a) i) ....
Importantly, the Agreement requires that MidOcean prepare its estimated
Purchase Price, which includes its good faith estimate of Net Working
Capital, in accordance with the definitions in the Agreement.56 It
similarly requires that ATK prepare its Proposed Closing Date
Calculations, including its calculation of Net Working Capital, in

Purchase Agreement § 2.4(b)(ii).
ssId. § 1.1 (definition of "Net Working Capital") (emphasis added).
s6Id. § 2.4(a) (requiring that the components of MidOccan's estimated Purchase Price
be "calculated in accordance with the terms of this Agreement (including the applicable
definitions set forth herein)").
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accordance with those same definitions, and that the Accounting Firm's
determination ultimately be based on those same definitions.
To be faithful to the definition of Net Working Capital in the
Agreement quoted above, Net Working Capital had to be: "[i] calculated
in accordance with GAAP and [ii] otherwise in a manner consistent with
the practices and methodologies used in the preparation of the Financial
Statements referenced in Section 3.4(a)(i)."S 9 GAAP is not a set of
prescriptive rules. Instead, GAAP "tolerate[s] a range of 'reasonable'
treatments, leaving the choice among alternatives to management."a
Thus, applying the two parts built into the definition of Net
Working Capital, if MidOcean was following GAAP when it submitted
its good faith estimate of Net Working Capital, ATK could not seek to
adjust Net Working Capital when it prepared its Proposed Closing Date
Calculations by selecting another GAAP-compliant accounting treatment
different from Bushnell's historical accounting practices and
On the other hand, if
methodologies. ATK concedes as much.6
MidOcean was not following GAAP when it submitted its good faith
estimate of Net Working Capital, then in my view Section 2.4 of the
Agreement permitted ATK to put forward a calculation of Net Working
Capital it believes complies with GAAP when it prepared its Proposed
Closing Date Calculations.
To construe Section 2.4 otherwise and require ATK to calculate
Net Working Capital in the same manner Bushnell had done historically,
even if that methodology did not comply with GAAP, would be to read
the words "calculated in accordance with GAAP" out of the definition of
Net Working Capital and to ignore the multiple requirements in Section
2.4 to adhere to the definitions in the Agreement in connection with the
Purchase Price Adjustment Procedure. Such an interpretation would
contravene basic principles of contract construction requiring that
contracts be read as a whole and that meaning be given to all the
provisions of the contract whenever possible. 62

"Id. § 2.4(b)(i) (requiring that ATK prepare a reasonably detailed calculation of Nct
Working Capital "in a manner consistent with the definitions thereof and otherwise in
accordance with the terms of [the] Agreement.").
"Id. 2.4(b)(ii) (Accounting Firm's determination "must be based solely on definitions
and other applicable provisions of [the] Agreement").
59
1d. § 1.1 (definition of "Net Working Capital").
60
Thor Power Tool Co. v. Comn'r, 439 U.S. 522, 544 (1979).
6'See ATK Op. Br. 20.
62
See, e.g., Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1159 (Del. 2010) ("We
will not read a contract to render a provision or term 'meaningless or illusory."') (citation
omitted); Northwestern Nat.'I Ins. Co. v. Esnark, Inc., 672 A.2d 41, 43 (Del. 1996)
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Had the parties intended to proscribe ATK from challenging
whether MidOcean's estimate of Net Working Capital was based on
calculations compliant with GAAP as part of the Purchase Price
Adjustment Procedure, they logically would have defined the method of
calculating Net Working Capital for purposes of Section 2.4 to require
the application of the same accounting methodologies Bushnell had used
historically in preparing its financial statements - period - without
additionally requiring that those calculations be made in accordance with
They did not do so and thus left open the possibility that ATK
GAAP.
could challenge MidOcean's proposed Net Working Capital Adjustment
based on a failure to comply with GAAP.
MidOcean has not advanced a textual interpretation of the term
Net Working Capital that compels a different conclusion.
To the
contrary, MidOcean readily acknowledges that it "was required by
Section 2.4 to provide to ATK its 'good faith estimate of Net Working
Capital,' which, by definition had to be 'calculated in accordance with
GAAP.'"4
MidOcean asserts as a general proposition that "it is not unusual
for an accounting firm's role in dispute resolution to be limited to
determining whether calculations are correct based only on the
accounting principles implemented by a seller in preparing financial
statements" because the "'purpose of a post-closing purchase price
adjustment is to account for changes in the Seller's financial position
between the pre-closing balance sheet date and the closing date
balance.'" That would be a commercially sensible and logical way for a
buyer and seller to structure a stock purchase transaction. The difficulty
for MidOcean, however, is that is not what the parties here agreed to do.
Rather, as discussed above, the definition of Net Working Capital they
chose leaves open the possibility that ATK may challenge MidOcean's
estimate of Net Working Capital as not being compliant with GAAP, and

("Contracts must be construed as a wholc, to give effect to the intention of the parties.") (citing
E. DuPont de Nenours and Co., Inc. v. Shell Oil Co., 498 A.2d 1108, 1113 (Del. 1985)).
63
In resolving a similar purchase price adjustment dispute, this Court entered an order
explicitly limiting the authority ofan independent accounting firm in this manner based on the
terms of the contract at dispute in that case. See Gen. Dynamics Corp. v. Orbital Scis. Corp.,
2011 WL 552342 (Del. Ch. Feb. 15, 2011) (ORDER) ("The authority of the Independent
Accounting Firm shall be limited strictly . . . [to determining certain amounts] based on the
application of the same accounting principles" that were used in the preparation of financial
statements and net working capital exhibits set forth in the purchase agreement).
64
MidOccan Reply Br. 13 (quoting Purchase Agreement §§ 2.4(a), 1.1 (definition of
"Net Working Capital")).
65
MidOcean Reply Br. 22, 22 n. 12 (quoting Basil Imburgia and Brian Ong, Accounting
& Financial Due Diligence-Post M&A Disputes, Practicing Law institute Corporate Law and
Practice Course Handbook Series, June 2009, at 6).
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the Agreement explicitly requires that the Purchase Price Adjustment
Procedure adhere to this and the other definitions in the Agreement.
The parties also explicitly agreed that recourse to the Accounting
Firm would be the "sole and exclusive method for resolving any
Disputed Items" 6 6 and that this remedy would trump in the event of a
conflict with the exclusive remedy provision in Section 9.5.
The
trumping provision is found in Proviso (y) in Section 9.5, quoted below:
[T]he sole and exclusive remedy of each Buyer Indemnified
Party and Seller Indemnified Party as against any
Indemnifying Party, with respect to all claims of any nature
whatsoever relating to the Transactions, including any
breach of any representation, warranty, covenant or
agreement contained in this Agreement, shall be pursuant to
and limited by the indemnification provisions set forth in
this Article IX, it being understood that . . . (y) nothing in
this sentence shall operate to interfere with or impede the
operation ofthe provisions of Section 2.4 or 6.2(e).6
The inclusion of Proviso (y) confirms that the parties contemplated that
there could be circumstances in which a claim covered by the
indemnification provisions in Article IX also could be the subject of a
dispute under the Purchase Price Adjustment Procedure governed by
Section 2.4. If that were not the case, there would have been no reason
to include Proviso (y) in Section 9.5.
Read in that context, Section 9.5 establishes a hierarchy for
resolving disputes in the event of an overlap between the Purchase Price
Adjustment Procedure in Section 2.4 and the indemnification provisions
in Section 9.5. In such event, the Agreement requires that disputes
falling within the ambit of the Purchase Price Adjustment Procedure in
Section 2.4 must be resolved by the Accounting Firm.6 8 Thus, because
the present dispute over Net Working Capital is encompassed by Section
2.4 for the reasons discussed above, that dispute must be resolved by the
Accounting Firm.

"Purchase Agreement § 2.4(b)(iv).
1Id. § 9.5 (cmphasis added).
In this sense, the Purchase Agreement operates similarly to the one at issue in Maria
Healthcare, 2007 WL 763303, at *2, where the Court held that the parties had agrcd to a
hicrarchy for resolving disputes that "could ...
fit within both the arbitration provision [for
resolving misrepresentation claims] and the arbitration provision for adjustments to be made
by the Settlement Accountant."
6
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D. MidOcean's Interpretationof the Agreement is Without Merit
Apart from making the general observation that it is not unusual
for parties to limit an accounting firm's role to applying the same
accounting principles used by a seller, which I find did not occur here for
the reasons discussed above, MidOcean advances two textual arguments
that the parties never intended to have the Accounting Firm resolve
disputes over compliance with GAAP. I address each in turn.
First, MidOcean contends that the intent of the Agreement was to
limit the Accounting Firm to considering questions of "pure
mathematics."6 9 It bases this argument on the fact that the definition of
Disputed Items in Section 2.4(b)(ii) refers to "items or amounts" and that
Section 2.4 requires the Accounting Firm to act "as an expert and not as
an arbitrator. 70
In my opinion, the use of those terms in Section 2.4
does not support such a restrictive view of the role of the Accounting
Firm.
According to commonly used dictionaries, 7 ' the word "item"
means "[a] single article or unit in a collection" or "[a]n entry in an
account" 72 and the word "amount" means "[t]he total of two or more
quantities" or "[a] number; a sum."7
Thus, the phrase "items or
amounts" as used in Section 2.4 is sufficiently broad in my view to
encompass accounting methodology, i.e., that the Accounting Firm may
make an expert determination of each component of Net Working
Capital ("items") as well as the quantity, or dollar value, of those entries
("amounts"). To that end, this and other courts have construed similar
language to permit accounting firms to settle disputes over accounting
methodology when resolving purchase price adjustment disputes. 74

69
MidOccan
70

Op. Br. 6.
MidOccan Op. Br. 6-7, 21-23; MidOccan Reply Br. 21-22, 25.
71
See Lorillard Tobacco Co. v. Am. Legacy Found., 903 A.2d 728, 738 (Del. 2006)
("Delaware courts look to dictionaries for assistance in determining the plain meaning of terms
which arc not defined in a contract."); see also Nationwide Emerging Managers, LLC v.
NorthPointe Hldgs., LLC, - A.3d -, 2015 WL 1317705, at *11 (Del. Mar. 18, 2015, revised
Mar. 27, 2015) (citing Lorillard,903 A.2d at 738).
72
American Heritage Dictionary of the English Language 932 (5"1 cd. 2011).
73
Id. 60.
7See Matria Healthcare, 2007 WL 763303, at *2, *6-8 (finding that settlcment
accountant could consider accounting methodology in resolving adjustments or disputes over
"amounts or items"); see also HBC Solutions Inc. v. Harris Corp., 2014 WL 6982921, at *2-3,
*7-9 (S.D.N.Y. Dec. 10, 2014) (finding use of purchase price adjustment before an accountant
to be proper where dispute notice set forth "cach disputed item or amount"); Severstal U.S.
Hldgs., LLC v. RG Steel, LLC 865 F.Supp.2d 430, 434-36, 444 (S.D.N.Y. 2012) (allowing
settlement accountant to consider accounting methodology to resolve disputes over "any
items" in protest notice).
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Limiting the Accounting Firm to resolving purely math questions
would be inconsistent in my view with the directive in the Agreement
that the Accounting Firm serve as an "expert" since little, if any,
accounting expertise would be required simply to perform mathematical
calculations. Although the Agreement specifically provides that the
function of the Accounting Firm is not to serve as an "arbitrator," that
does not rule out that it fairly may be called upon to apply normal
accounting principles (i.e., GAAP) when serving the function of an
expert. One of primary cases upon which MidOcean relies, the Seventh
Circuit's decision in Omni Tech Corp. v. MPC Solutions Sales, LLC, 7 5
supports this conclusion. There, the court found that the phrase "act as
an expert and not as an arbitrator means that [the accounting firm] will
resolve the dispute as accountants do-by examining the corporatebooks
and applying normal accounting principles plus any special definitions
the parties have adopted-ratherthan by entertaining arguments from
lawyers and listening to testimony."0 6
To be sure, in taking on this role, the Accounting Firm may be
confronted by some level of argumentation akin to the type of adversarial
process of an arbitration or judicial proceeding. But, in my view, the
parties would not have selected an "independent accounting firm of
national reputation" to serve as an "expert" if all they wanted that firm to
do was to engage in a bean-counting exercise. Instead, such a selection
supports the notion that they intended the expert to consider each side's
position77 and to apply genuine expertise to resolve purchase price
adjustment disputes promptly. When it comes to deciding questions of
GAAP in that context, accounting firms are particularly well-positioned
to do so.
Second, MidOcean argues that "any claim that could be brought as
78
an indemnification claim must be brought as an indemnification claim"
on the theory that the second sentence of Section 9.5 operates, in effect,
as the ultimate trumping provision in the Agreement because it states, in
relevant part, that "[n]otwithstandinganything to the contrary set forth
herein . . . any amount to which any Buyer Indemnified Party is entitled
pursuant to this Article IX . . . shall be limited to, and solely satisfied
from, the funds that remain in the Indemnity Escrow Account at the

7'432 F.3d 797 (7th Cir. 2005).
76
1d. at 799 (emphasis added).
7The Purchase Agreement contemplates two rounds of written submissions for this
purpose - an opening presentation and a response from each side. Purchase Agreement §
2.4(b)(ii).
78
MidOccan Op. Br. 19.
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time."7 9 MidOcean similarly asserts that any failure on its part to comply
with the requirement in Section 2.4 to calculate its good faith estimate of
Net Working Capital in accordance with GAAP should be asserted as a
claim for breach of a covenant, recovery for which also would be limited
to the funds available in the Indemnity Escrow Account.80
The flaw in MidOcean's argument is that the second sentence of
Section 9.5 simply provides that if a claim is properly brought as
indemnification claim, then the funds available as a remedy for such a
claim are limited to the funds in the Indemnity Escrow Account. This
sentence does not address whether a claim that could fall within either
Section 2.4 or Section 9.5 must be resolved under one provision or the
other. That question is resolved by Proviso (y) in the first sentence of
Section 9.5 which, as discussed above, provides that the sole and
exclusive remedy in Section 2.4 for resolving Disputed Items in the
Purchase Price Adjustment Procedure trumps the indemnification
provision in Section 9.5 when the two provisions overlap. Reading the
two sentences of Section 9.5 together in this manner gives complete
meaning to both sentences, whereas MidOcean's interpretation would
render meaningless the inclusion of Proviso (y) in the first sentence of
Section 9.5.
Finally, in arguing for a different result, MidOcean relies primarily
on two cases in which courts have held that disputes over accounting
methods must be resolved under an indemnity provision rather than a
purchase price adjustment provision: then-Vice Chancellor Strine's
decision in OSI Systems, Inc. v. Instrumentarium Corp.,8 1 and the New
York Court of Appeals' decision in Westmoreland Coal Co. v. Entech,
Inc.8
Both cases are distinguishable for the simple reason that the
purchase agreements in those cases operated differently than the
Agreement here.
In particular, in both OS! Systems and Westmoreland, the court
found that the buyer was required to apply the same accounting
principles during the purchase price adjustment process that the seller
had used historically.83 By contrast, as discussed above, I interpret
Agreement § 9.5 (emphasis added).
oMidOccan Reply Br. 13.
"892 A.2d 1086 (Dcl. Ch. 2006).
82794 N.E.2d 667 (N.Y. 2003).
OSI Sys., Inc., 892 A.2d at 1091 (finding that purchase price adjustment procedure
"appears on its face to simply contemplate the use of an Independent Accounting Firm if there
are differences of opinion about the amount of Modified Working Capital as of the Closing
Date when applying the same Transaction Accounting Principles used in the Reference
Statement in a consistent manner") (emphasis added); Westmoreland Coal Co., 794 N.E.2d at
670 ("The purchase price adjustment provisions [required the seller] to prepare the closing date
certificate 'on a basis consistent with the preparation of the Interim Financial Statements."').
7Purchase
8
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Section 2.4 of the Agreement here to operate differently to permit ATK
to challenge MidOcean's estimate of Net Working Capital as failing to
comply with GAAP in connection with the Purchase Price Adjustment
Procedure.
OSI Systems also is distinguishable because the purchase
agreement in that case did not contain a remedy hierarchy similar to the
one in the Agreement here, which expressly provides that the Purchase
Price Adjustment Procedure shall be the "sole and exclusive remedy" for
disputes falling within its ambit and shall trump the "sole and exclusive
remedy" provision for indemnification claims. Although the agreement
in Westmoreland provided that "the remedies set forth in the
indemnification provisions were the parties' 'exclusive remedies' for
misrepresentation or breach of any warranty contained in the
Agreement,"8 that agreement did not contain an exception like Proviso
(y) in this case. Other courts also have distinguished Westmoreland on
this basis. 8 5

Nothing in this opinion should be read to suggest that I have
reached any conclusion that ATK or MidOcean failed to comply with
GAAP in calculating Net Working Capital. Rather, this opinion simply
concludes that, under the terms of the Agreement, the parties' present
dispute is to be resolved by an Accounting Firm.
IV. CONCLUSION
For the foregoing reasons, ATK's motion for judgment on the
pleadings under Court of Chancery Rule 12(c) is GRANTED and
MidOcean's motion for summary judgment is DENIED. MidOcean is
ordered to immediately submit all of the remaining Disputed Items to an
Accounting Firm for resolution in accordance with Section 2.4(b)(ii) of
the Agreement. An implementing Order of Final Judgment accompanies
this Memorandum Opinion.

1 4Id. at 669.
5
See HBC Solutions Inc. v. Harris Corp., 2014 WL 6982921, at *7 (S.D.N.Y. Dec.
10, 2014) (distinguishing Westmoreland where the agreement at issue "explicitly carves out"
purchase price adjustment disputes from the "sole and exclusive remedy" provision); Violin
Entn't Acquisition Co. v. Virgin Entin't Hldgs., Inc., 871 N.Y.S.2d 613, 613-14 (N.Y. App.
Div. 2009) (distinguishing Westmoreland where the indemnification provision "can only be
interpreted, consistent with the accounting arbitration provision, to exclude financial
misrepresentations or deviations from GAAP that are contained in the final Net Working
Capital schedule, that affect that schedule, and that can be resolved by a purchase price
adjustment").
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Dear Counsel:
In an opinion dated March 26, 2015, I granted in part and denied
in part motions to dismiss filed by certain Defendants in this action (the
"Opinion").' Specifically, I ruled that: (1) Delaware law governed all of
the claims at issue in the Opinion;2 (2) the Receiver's 3 claims were not
'Stewart v. Wilm. Trust SP Servs., Inc., 2015 WL 1396382, at *1 (Del. Ch. Mar. 26,
2015) [hereinafter "Op."].
2
Op. at *11-12.
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barred by laches; (3) the Receiver failed to state claims for breach of
fiduciary duty against Wilmington Trust and the Auditor Defendants;'
(4) the Receiver stated a claim for breach of fiduciary duty against
Defendant Kantner; 6 (5) the in pari delicto defense applied to bar the
Receiver's breach of contract and negligence claims against Wilmington
Trust and the Auditor Defendants; and (6) the Receiver stated claims
against Wilmington Trust and Johnson Lambert, but not Kantner or
McSoley McCoy, for aiding and abetting a breach of fiduciary duty.8
On April 6, 2015, the Receiver timely applied for certification of
an interlocutory appeal from the Opinion and associated order pursuant
to Court of Chancery Rule 72 and Supreme Court Rules 41 and 42 (the
"Application"). The Receiver contends that, in addition to determining a
substantial issue and establishing a legal right, the Opinion decided a
question of law of first instance in Delaware. In particular, she asserts
that an issue decided in the Opinion, i.e., whether "in pari delicto
[should] apply to the Receiver's claims against Wilmington Trust and the
Auditor Defendants,"9 never before had been addressed under Delaware
law in the "unique context of insurance insolvency proceedings.'"o The
Receiver further contends that the Opinion implicates an unsettled
question of law because it construes or applies a Delaware statute-the
Delaware Uniform Insurers Liquidation Act"-in a way that has not
been settled by the Delaware Supreme Court.
Defendant Johnson Lambert timely filed an opposition to the
Receiver's Application (the "Opposition").1 2 It argues that the Opinion
did not determine a substantial issue or establish a legal right. The
Opposition further contends that the Opinion did not decide an original
question of law, but rath&r applied established legal doctrine to a
particular set of facts. Finally, according to the Opposition, the Opinion
does not involve an unsettled application of the DUILA, but merely
embodies a narrow ruling that certain of the Receiver's claims were
3
Plaintiff in this action is the Honorable Karen Weldin Stewart, Insurance
Commissioner of the State of Delaware, who has asserted claims in her capacity as Receiver in
liquidation of four Delaware-domiciled captive insurance companies. Unless otherwise noted
capitalized terms in this letter opinion, such as "Auditor Defendants," are defined as stated in
the Opinion.
4
Op. at *13-15.
'Id. at *16-17.
6
Id. at *18-19.
'Id. at *24-33.
Id. at *34-35.
Id. at *24.
0
Appl. 8.
"18 Del. C. §§ 5901 to 5944 [hereinafter the "DUILA"].
12Defendant McSoley McCoy joined in the Opposition.
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subject to the recognized doctrine of in pari delicto. Defendants
Wilmington Trust and Kantner (together with Johnson Lambert and
McSoley McCoy, "Respondents") also joined in the Opposition. In their
submission, Wilmington Trust and Kantner advanced the additional
argument that interlocutory review is inappropriate here because the
Opinion was not case dispositive, and as a result, certifying the proposed
appeal would undermine the efficient administration of justice.
For the reasons set forth below, I find that the Opinion did
determine a substantial issue, establish a legal right, and address a legal
question of first impression in Delaware. Thus, I conclude that it would
be appropriate to grant the Receiver leave to file an interlocutory appeal.
I. STANDARD

Under Supreme Court Rule 42, "No interlocutory appeal will be
certified by the trial court or accepted by [the Supreme] Court unless the
order of the trial court determines a substantial issue, establishes a legal
right," and meets one or more of five additional criteria enumerated in
Rule 42(b)(i)-(v). 3 As relevant here, one of those additional criteria is
that the interlocutory appeal would satisfy "[a]ny of the criteria
applicable to proceedings for certification of questions of law set forth in
Rule 41."I4 In this regard, Rule 41 provides, in pertinent part, that
certification of questions of law will be accepted in the Supreme Court's
discretion "only where there exist important and urgent reasons for an
immediate determination by [the Supreme] Court of the questions
certified." ' Among the illustrative reasons for which the Court might
exercise its discretion to accept certification are that the appeal presents
an original question of law, or a question of law relating to the
constitutionality, construction, or application of a statute of this State
which has not been, but should be, settled by the Supreme Court.
II.

ANALYSIS

A. Substantial Issue
"An order satisfies the substantial issue requirement when it
decides a main question of law relating to the merits of the case, as
13Dcl. Supr. Ct. R. 42(b).
4
Id. R. 42(b)(i).
'Id. R. 41(b).
6
1d.
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opposed to some collateral matter, such as a discovery dispute." 7 The
Opinion at issue here did decide issues relating to the merits of this case.
The Receiver's Complaint contains twelve counts; each charges a
Defendant or multiple Defendants with liability under a particular legal
theory (i.e., breach of fiduciary duty, breach of contract, negligence, or
aiding and abetting a breach of fiduciary duty). Although not every
Defendant moved for dismissal, the Opinion ruled, at least partially, on
the legal sufficiency of all twelve counts as to anywhere from one to four
Defendants on each count.' 8 The particular issue the Receiver most
clearly seeks to appeal-whether, under Delaware law, in pari delicto
bars her claims, acting under the DUILA, against Wilmington Trust and
the Auditor Defendants-was for those Defendants determinative as to
eight of the Complaint's twelve counts.1 9 Thus, the Opinion "address[ed]
and resolve[d] one or more substantive legal issues between the
parties,"20 and cannot be said to have been concerned with "collateral
issues" like discovery matters.
In arguing for a contrary conclusion, Respondents contend that
an interlocutory appeal will result in piecemeal litigation. Specifically,
they assert that some issues not decided by the Opinion may be subject to
later appeal by Respondents, and that, regardless of the Supreme Court's
decision to affirm or reverse the challenged portions of the Opinion and
resulting order, this litigation will continue as to at least some claims
against some Defendants. This contention elides the proper inquiry. The
"substantial issue" requirement is oriented toward the "efficient operation
of our system," 2 ' but the primary consideration is whether the decision
7
1 Pontone v. Milso Indus. Corp., 2014 WL 4967228, at *2 (Del. Ch. Oct. 6, 2014)
(citing Castaldo v. Pittsburgh-DesMoines Steel Co., 301 A.2d 87, 87 (Del. 1973)).
Op. at *35.
'91d.
20
DONALD J. WOLFE, JR. & MICHAEL A. PITTENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY § 14-04[a], at
14-7 (2014) [hereinafter WOLFE & PITTENGER].
21
Castaldo, 301 A.2d at 87. In that regard, I question Respondents' contention that the
requested interlocutory appeal would be inefficient. In my view, the efficient disposition of
this action could be furthered by interlocutory review. The majority of the Receiver's claims
were dismissed based on the decisions in the Opinion, some of which, as I discuss below,
arguably involve issues of first impression under Delaware law. As to the Moving Defendants,
McSoley McCoy is no longer in the case, as each claim against it was dismissed. Johnson
Lambert and Wilmington Trust now are subject only to claims for aiding and abetting breaches
of fiduciary duty, because the claims against them for breach of contract, negligence, and
breach of fiduciary duty were dismissed. If the Receiver's remaining claims were reduced to a
final judgment, and the Supreme Court were to reverse the Opinion's ruling as to in pari
delicto in a post-trial appeal, new discovery probably would be required and a new trial would
have to be held to adjudicate substantially different claims (for breach of contract and
negligence against Wilmington Trust and the Auditor Defendants) that I held were precluded
by in pari delicto. See Op. at *32 n.225.
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from which a party seeks to appeal is a decision relating to the merits of
the case, or to second-order litigation issues like discovery disputes. The
Opinion ruled on the legal merits of several-indeed, most of- the
claims at issue in this action as to the four Respondents. 22 Whether or
not the efficient administration of justice would be served by accepting
this interlocutory appeal ultimately is for the Supreme Court to decide. I
am convinced, however, that the substantial issue requirement of Rule 42
has been met.
B. Legal Right
For purposes of appealability under Rule 42, "A legal right is
established when a court determines an issue essential to the positions of
the parties regarding the merits of the case, i.e., 'where one of the parties'
rights has been enhanced or diminished as a result of the order." 23 Thus,
a decision at the pleadings stage, which merely allows the case to
proceed to trial, generally does not "establish a legal right" between the
24
parties.
Nevertheless, the Supreme Court has recognized that some
such decisions "so substantively affect the merits of a case or change the
status of the parties that they will be appealable." 25
I consider the Opinion to be such a decision.
The Opinion
dismissed Counts 1 through 10 of the Complaint entirely, and dismissed
Counts 11 and 12 in part as they related to certain of the Moving
Defendants. 26 The challenged decision as to in pari delicto, specifically,
barred the Receiver from collecting damages on her claims for breach of
contract and negligence against Johnson Lambert, McSoley McCoy, and
Wilmington Trust. The diminished position of the Receiver in terms of
potentially prevailing on the merits of those aspects of her case inversely
corresponds with an enhanced position of the Moving Defendants, as
those Defendants no longer face a risk of liability as to those claims,
other than the risk that the Receiver might prevail on appeal. Thus, I
conclude that the portions of the Opinion the Receiver seeks to appeal so

22

Thec Rceivcr voluntarily dismissed claims against one Defendant, and in a previous
oral ruling and order, which is not subject to the pending Application, I dismissed the claims as
to two other Defendants. In addition to those former Defendants and the Respondents here,
the Complaint asserts claims against three additional Defendants, all of which remain pending.
Sprint Nextel Corp. v. iPCS, Inc., 2008 WL 2861717, at * I (Del. Ch. July 22, 2008)
(quoting WOLFE & PITTENGER § 14-4(b) (2008)).
24
Levinson v. Conlon, 385 A.2d 717, 720 (Del. 1978).
25
1d.
26
0p. at *35.
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substantively affected the merits of the case that her Application satisfies
the "legal right" element of Rule 42.
C. Additional Rule 42(b) Criteria
In addition to determining a substantial issue and establishing a
legal right, an order also must meet one of five criteria enumerated in
Supreme Court Rule 42(b)(i)-(v) to be certified for interlocutory appeal.
The Receiver contends that here she meets the requirement of Rule
42(b)(i), which incorporates Rule 41's guidance on certified questions of
law. I agree. The Receiver frames the question she seeks to appeal as
follows: "whether 'in pari delicto [should] apply to the Receiver's claims
against Wilmington Trust and the Auditor Defendants?"'2" This question
arguably implicates the considerations referred to in Supreme Court Rule
41 in two ways.
First, the aspects of the Opinion that the Receiver seeks to appeal
do implicate an "original question of law" insofar as, among the
decisions in Delaware that have applied the doctrine of in pari delicto, no
previous decision had applied that doctrine to defendants such as
Wilmington Trust and the Auditor Defendants 28 in the context of an
insurer insolvency proceeding under the DUILA. As discussed in the
Opinion, the Insurance Commissioner's responsibility for regulating
Delaware's insurance market and facilitating the orderly disposition of
insolvent insurers touches on important public policy goals, and her
statutory authority in this regard is correspondingly broad. Thus, the
Receiver arguably is sufficiently different from other plaintiffs against
whom the in pari delicto defense might be raised, such as a stockholder
pursuing a derivative claim, that the question here is one of first
impression in Delaware. Thus, I find that certification of the Application
is proper on that basis.
Second, the Receiver's proposed appeal could be viewed as
involving an unsettled question of the application or construction of a
Delaware statute under Rule 42(b)(iii). As the Receiver notes in her
27

Appl. 8 (quoting Op. at *24).
The Rcceiver's Application does not emphasize the "auditor exception" aspect of the
Opinion's in pari delicto ruling, but appears broad enough to encompass it. Rather, the
Application focuses on the fact that the Opinion applied that doctrine in the particular context
of insurer insolvency proceedings. As I discussed in the Opinion, the question of whether to
recognize an "auditor exception" to in pari delicto is one that other states have considered and
answered in different ways, and arguably presents an original question of Delaware law. See
Op. at *21-23, *29-33; see also, e.g., Arg. Tr. 34-37 (Counsel for McSolcy McCoy: "Delaware
has not, to this point, ruled on the existence under Delaware law of an auditor exception [to in
pari delicto 1.").
28
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Application, "insurance insolvency proceedings are creatures of state
law." 29 The question of whether the policies embodied in the DUILA
and the Insurance Code generally should trump the public policies
underlying the doctrine of in pari delicto implicates the insurance
statutes in important ways. The Supreme Court has not addressed
whether in pari delicto can be raised against the Commissioner when she
is acting as receiver for Delaware-domiciled insurance companies
liquidated pursuant to the DUILA, and, as of now, neither has the
General Assembly. 30 Thus, I consider this an unsettled issue of statutory
construction or application, and conclude that certification of the
Application would be proper on that basis as well.
III. CONCLUSION
For the foregoing reasons, I find that the Receiver's Application
satisfies Court of Chancery Rule 72 and Supreme Court Rules 41 and 42.
The Receiver has demonstrated that this Court's Opinion determined a
substantial issue, established a legal right, and met at least one of the
requisite criteria in Rule 42(b). I therefore certify the interlocutory
appeal requested in the Application. An appropriate form of order is
being entered with this letter opinion.
Sincerely,
/s/Donald F. Parsons, Jr.
Donald F. Parsons, Jr.
Vice Chancellor
DFP/ptp

29

Appl. 10; see also id. at 10-12.
But see S.B. 48, 148th Gen. Asscmb., Reg. Scss. (Del. 2015) (proposing, inter alia,
to add as a new section 18 Del. C. § 5935, which provides in part that, "Subject to Subsection
(2)(b) of this section, a prior wrongful or negligent action of any present or former officer,
manager, director, trustcc, owner, cmployce, or agent of the insurer may not be asserted as a
defense to a claim by the receiver: (i) under a theory of: (A) estoppel; (B) comparative fault;
(C) intervening cause; (D) proximate cause; (E) reliance; (F) unclean hands; (G) in pari
delicto; or (F) mitigation of damages; or (ii) otherwise."). I express no opinion on the merits
of Senate Bill 48, but cite it as further evidence of the unsettled nature of this particular aspect
of the DUILA.
30
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board of directors. In 2012, a hedge fund acquired a 5% stake in ADT,
and the fund's principal contended publicly that the company would
benefit from incurring debt to repurchase a significant portion of its
common stock.
The plaintiff alleges that the director defendants
breached their fiduciary duties by appointing the hedge fund's principal
to the board, engaging in a stock repurchase plan similar to the one he
advocated for, and then ultimately repurchasing the hedge fund's block of
ADT stock at the then-prevailing, but allegedly inflated, market price.
The plaintiff also accuses the hedge fund of aiding and abetting the
director defendants' alleged breaches of fiduciary duty, and charges the
fund and its principal with unjust enrichment.
The director defendants moved to dismiss the complaint, as did the
hedge fund and its principal. They all contend that, because the plaintiff
did not make a pre-suit demand on the board of directors, and demand is
not excused in these circumstances, this action should be dismissed
under Court of Chancery Rule 23.1. Each of the defendants also argue
that, under Rule 12(b)(6), the complaint fails to state a claim against
them. For the reasons stated in this Memorandum Opinion, I conclude
that demand is not excused under Aronson v. Lewis; and its progeny.
Accordingly, I grant the defendants' motion to dismiss under Rule 23.1
and do not reach their other arguments in favor of dismissal.

'473 A.2d 805 (Del. 1984). In Brehm v. Eisner, 746 A.2d 244, 253-54 (Del. 2000),
the Delaware Supreme Court overruled seven precedents, including Aronson, to the extent
those precedents reviewed a Rule 23.1 decision by the Court of Chancery under an abuse of
discretion standard or otherwise suggested deferential appellate review. See id. at 253 n.13
(overruling in part on this issue Scattered Corp. v. Chicago Stock Exch., 701 A.2d 70, 72-73
(Del. 1997); Grimes v. Donald, 673 A.2d 1207, 1217 n.15 (Del. 1996); Heineman v. Datapoint
Corp., 611 A.2d 950, 952 (Del. 1992); Levine v. Smith, 591 A.2d 194, 207 (Del. 1991);
Grobow v. Perot, 539 A.2d 180, 186 (Del. 1988); Pogostin v. Rice, 480 A.2d 619, 624-25
(Del. 1984); and Aronson, 471 A.2d at 814). The Brehm Court held that going forward,
appellate review of a Rule 23.1 determination would be de novo and plenary. Brehm, 746
A.2d at 254. The seven partially overruled precedents otherwise remain good law. In this
decision, I do not rely on any of them for the standard of appellate review. Although the
technical rules of legal citation would require noting that each was reversed on other grounds
by Brehm, I have chosen, as this Court has on other occasions, to omit the cumbersome
subsequent history, which creates the misimpression that Brehm rejected core elements of the
Delaware derivative action canon. See Quadrant Structured Prods. Co. v. Vertin, 102 A.3d
155, 181 n.7 (Del. Ch. 2014).
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I. BACKGROUND 2
A. Facts

Plaintiff Walter E. Ryan, Jr. brings this action derivatively on
behalf of The ADT Corporation ("ADT" or the "Company"). ADT, a
Delaware corporation based in Florida, is an alarm and security systems
company. Its stock began trading on the NYSE in September 2012,
when the Company was spun off from Tyco International, Inc. ("Tyco").
Ryan has owned shares of ADT common stock continuously since that
time.

Defendant Naren Gursahaney is the CEO and a director of ADT.
Defendants Thomas Colligan, Timothy Donahue, Robert Dutkowsky,
Bruce Gordon, Bridgette Heller, Kathleen Hyle, and Dinesh Paliwal
(together with Gursahaney, the "Board" or the "Director Defendants")
also were ADT directors at all relevant times.3
Defendant Keith Meister was a member of ADT's board of
directors from December 2012 to November 2013. Meister also is the
founder, managing director, and principal partner of Defendant Corvex

Management LP ("Corvex"), a Delaware limited partnership with its
principal place of business in New York. Corvex is a hedge fund, and
from October 2012 to November 2013, it owned or controlled roughly
5% of ADT's issued and outstanding common stock.
1. Corvex takes a position in ADT, and the Board responds
In the process of dividing itself into three separate companies,
Tyco spun off its security solutions division into an independent entity,
ADT. On September 28, 2012, Tyco stockholders, including Plaintiff,
received one-half share of ADT stock for each share of Tyco stock they
owned. From the time of the spinoff through late October 2012, Corvex
accumulated a 5% stake in ADT, at prices ranging from $36 to $39 per
share.4 One day before disclosing its ADT investment to the Securities
and Exchange Commission ("SEC") on October 25, 2012, Corvex made
2
The facts are drawn from Plaintiffs Verified Amended Derivative Complaint (the
"Complaint") and the documents attached or integral thereto.
Defendant Paliwal resigned from ADT's Board effective March 13, 2014, before the
commencement of this action. Each of the other Director Defendants still holds the position of
director.
In addition to owning shares and call options for a total of roughly II million shares,
Corvcx also shared voting power over 575,000 shares of ADT beneficially owned by Soros
Fund Management LLC ("Soros"). Compl. T 22.
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a public presentation at an investing conference. In that presentation,
according to the Complaint, Meister asserted that ADT was undervalued
and would outperform its financial expectations. Meister criticized
ADT's capital structure, however. In particular, he argued that unlocking
ADT's true value would require the Company to incur more debt and
repurchase stock, with a goal of raising its ratio of debt to EBITDA from
1.5x to 3.0x. He estimated that those maneuvers would double ADT's
stock price from its current $30 to $40 per share range, and provide
significant returns to the stockholders.5
ADT's management and several directors met with Meister on
November 17, 2012, and he reiterated those investment theses to them.
On November 26, the full Board met telephonically. Among the subjects
they discussed were the Company's capital allocation and the merits of a
share repurchase program. The Board also was informed that Meister
wanted to become a director of the Company. The following day, ADT
publicly announced its financial results for the fourth quarter of fiscal
The Board also
year 2012 and provided its forecasts for 2013.6
announced that it had approved a stock repurchase program, pursuant to
which the Company planned to buy back 17% or $2 billion of its
common stock over the next three years, thereby raising its debt to
EBITDA ratio to 2.Ox (the "Stock Repurchase Program").
In the meantime, Meister continued to seek appointment to ADT's
board. In this regard, Plaintiffs allegations focus on a December 13,
2012 Board meeting at which Defendant Gordon, Chairman of the
Board, advised the other directors that if Meister were not asked to join
the Board, Corvex "likely" would make a stockholder proposal to get
himself and possibly other nominees elected. The meeting minutes
allegedly state that the "cost and distraction of any potential proxy
contest, the likely consequences of winning or losing such a contest, and
Mr. Meister's qualification to serve as a Director of ADT" were among
the topics the Board considered as to whether Meister should be
appointed as a director.7
In discussing this issue, the Director Defendants also heard
presentations or "pitches" from the investment banking firms of
MacKenzie Partners, Goldman Sachs, Credit Suisse, and Lazard Freres.
Although it is not alleged that any of them actually were hired to advise
the Board, the firms' various pitch presentations discussed Corvex's
investment history and gauged the potential that it would take an
'Id. $$ 23-34.
6
ADT's 2012 fiscal year ended on September 28, 2012; its 2013 fiscal year ended
September 27, 2013.
'Compl. ¶41.
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aggressive, activist stance toward ADT.
Quoting from these
presentations, the Complaint reveals that the Board was informed, for
example, that Corvex "has positioned itself as a traditional non-activist
hedge fund," and "has vowed to be less confrontational" than Meister's
former employer, Carl Icahn.8 On the other hand, it was reported that
Corvex previously "demonstrated a willingness to escalate to a proxy
fight" when a company in which it had invested did not fully implement
its demands.'
The Board met again on December 14, 2012 to continue its
discussion and reach a decision. Three days later, ADT publicly
announced that it had entered a standstill agreement with Meister,
Corvex, and Soros (the "Standstill Agreement"). 0 Pursuant to that
agreement, the size of ADT's Board was increased from eight to nine
members, and Meister was appointed to fill the new vacancy. The
Standstill Agreement also provided that Meister, Corvex, and Soros
would vote in favor of the Company's slate of directors (including
Meister), and that they would not acquire more than a prescribed number
of shares of ADT stock. The Standstill Agreement was to expire on the
date Meister left the Board or December 5, 2013, whichever was later.
The December 5 date was one week before the deadline for stockholder
proposals and nominations relating to ADT's 2014 annual meeting.
Effective December 19, 2012, Meister joined ADT's Board as a director.
2. ADT continues repurchasing stock, and Corvex exits
Plaintiff asserts that increased competition negatively affected
ADT's business through the first half of 2013, making Meister's lofty
expectations look more and more unrealistic. On July 31, 2013, ADT
released its financial results for the third quarter of its 2013 fiscal year.
As part of that announcement, ADT disclosed that it had decided to
increase its leverage ratio further to 3.Ox debt to EBITDA, signaling a
likely increase in the ongoing Stock Repurchase Program. Meister, then
a member of the ADT Board, allegedly pushed for even more accelerated
stock repurchases. According to the Complaint, the Board received
materials from consultants at Centerview Partners indicating that if the
Company did not adopt Corvex's preferred timetable for accomplishing
the leveraged buybacks, Corvex might "present an alternative capital

'Id. ¶ 38.
9
1d.
old. 142.
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allocation framework (a 'Public IPO') and run a competing slate of
directors" to be voted on at ADT's 2014 annual meeting."
The Board met on September 7 and September 20, 2013, and
Corvex's proposal for accelerating the ongoing stock repurchases was
among the items discussed.1 2 On September 23, ADT announced a
special dividend, and disclosed a plan to offer $1 billion in new debt.
The Company released its financial results for the fourth quarter of its
2013 fiscal year on November 20, 2013. In that announcement, ADT
authorized an increase in the next quarterly dividend, and provided an
update on the Stock Repurchase Program. About $1.6 billion of stock
already had been repurchased, and the Company disclosed an agreement
to buy another $400 million of stock back from JP Morgan Chase. ADT
further disclosed that the initial $2 billion phase of the Stock Repurchase
Program would be completed by the first half of fiscal year 2014, and
that the Board had increased the repurchase authorization from $2 to $3
billion. As the market digested these announcements, ADT's stock
traded moderately upward, to around $44 per share.
The Complaint accuses Corvex and Meister of pursuing a selfinterested "pump-and-dump" scheme. In that regard, Plaintiff casts all
the Director Defendants' actions-from appointing Meister to the Board
in the Standstill Agreement to adopting the leveraged Stock Repurchase
Plan-as reflecting the directors' acquiescence to Meister's proposals and
demands in support of that scheme.' Plaintiff asserts that by the second
half of 2013, Meister had succeeded in "pumping" up the price of ADT's
stock. The alleged "dump" came on November 25, 2013, when the
Board announced that it had entered into an agreement to repurchase
most of Corvex's ADT stock (the "Corvex Repurchase") at the thenprevailing market price. ADT agreed to pay $44.01 per share or roughly
$450 million in the Corvex Repurchase, and Corvex allegedly reaped a
profit of $60 million. In exchange, Meister agreed to step down from the
Board, and he and Corvex accepted an amendment to the Standstill
Agreement under which it would remain effective until the Company's
2019 annual meeting.
The Complaint criticizes the Corvex Repurchase as nefarious
"hush mail."' 4 Plaintiff also takes particular issue with the fact that the
price was fixed at $44.01 per share, in contrast to the JPMorgan Chase
buyback and a similar one entered into with Credit Suisse shortly

'Id.
2

¶69. That

1 The

meeting was expected to occur early in calendar year 2014.
Complaint does not allege whether Mcistcr attended these meetings. See id. T11

70-74.
E.g., id. ¶¶ 1, 42, 61, 62, 69, 81, 97, 101.
1d. 11 89, 96.

3
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thereafter. Both of those transactions allegedly were structured such that
ADT would repurchase the stock at a volume-weighted price calculated
over time, to adjust for any abnormal returns associated with the buyback
itself. Shortly after the Corvex Repurchase, the market price of ADT's
stock slipped to about $40 per share.Is
On or about December 9, 2013, the Board received materials in
preparation for an upcoming meeting.
That information allegedly
identified and highlighted ongoing risks ADT was facing, including
increased competition, lower sales, and higher customer attrition rates.
On January 30, 2014, ADT released its report for the fiscal quarter
ending December 31, 2013. According to the Complaint, the reported
financial results "badly missed the Company's guidance and analysts'
consensus estimates and revealed a far-worse-than-forecasted financial
condition and diminished future prospects."' 6
Plaintiff asserts that Meister "undoubtedly knew" these "nonpublic facts" when the Corvex Repurchase was negotiated and
executed.' 7 According to the Complaint, Barclays issued a report in the
wake of the January 30, 2014 announcement questioning the structure of
the Corvex Repurchase.
ADT's stock price dropped to about $31 per
share as of the close of trading on January 30, 2014, and settled around
$28 per share in the first few days of February. Based on these
allegations, the Complaint avers that the Director Defendants
"misallocated the Company's resources to incur debt and overpay for its
own stock through significant stock repurchases, including those from
Corvex, an effective insider.' 9
B. Procedural History and Parties'Contentions
Plaintiff filed this derivative action on August 1, 2014, and
amended his complaint on October 3, 2014. As amended, the Complaint
charges the Director Defendants with breaching their fiduciary duties of
care and loyalty, and accuses Corvex of aiding and abetting those alleged
breaches. Meister and Corvex also are subject to an additional claim for
unjust enrichment. The Director Defendants and Meister and Corvex
each filed motions to dismiss this action. Those motions were fully
briefed, and I heard argument as to both on December 8, 2014.
"Id. ? 85.
6
1d.' 9I.
"Id. J 90.
"Id. j 93.
"'Id.¶ 96.
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The Director Defendants seek dismissal of the Complaint under
Court of Chancery Rule 23.1, contending that Plaintiff failed to make a
pre-suit demand on ADT's board, or to plead adequately that such a
demand would have been futile. In the alternative, they argue that the
Complaint fails to state a claim under Rule 12(b)(6). Meister and Corvex
join the Director Defendants in asserting that the Complaint should be
dismissed in its entirety for failure to plead demand futility. In addition,
Meister and Corvex further contend that, even if demand were not futile,
the claims against them must be dismissed on Rule 12(b)(6) grounds.
Plaintiff concedes he made no pre-suit demand on the ADT Board,
but maintains that the Complaint alleges sufficient facts to demonstrate
that demand was excused. In particular, he contends that any demand
would have been futile because: (1) the Board was not disinterested and
independent with respect to the decisions relating to the Standstill
Agreement, the Stock Repurchase Program, and the Corvex Repurchase;
and (2) the Complaint's allegations as to those transactions are sufficient
to rebut the protection of the business judgment rule. As to both of those
contentions, Plaintiff asserts that the Director Defendants "feared for
their positions because Meister threatened to seek their replacement in
two separate instances and in response, secured for themselves two
Standstill Agreements from Meister and Corvex." 20 In this regard,
Plaintiff argues that, in assenting to the Standstill Agreement and later
the Corvex Repurchase, the Director Defendants were motivated solely
by a desire to entrench themselves. Plaintiff further asserts that the
Director Defendants' acceptance of the Corvex Repurchase at a fixed pershare price over $44 was an "absolute failure" to increase stockholder
value, because they allegedly knew that the stock price was inflated and
would decline after the Corvex Repurchase was announced. Based on
those allegations, Plaintiff argues that pre-suit demand was futile and
therefore excused.
II. ANALYSIS

I address Defendants' Rule 23.1 argument first. For the reasons set
forth below, I agree that the Complaint fails to plead adequately that
demand was excused. Because such a failure requires dismissal of the
Complaint in its entirety, I do not address the separate arguments for and
against dismissal on grounds of Rule 12(b)(6).

20

Pl.s Answcring Br. 28; id. at 38-39.
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A. Legal Standard
Under Court of Chancery Rule 23.1, a stockholder plaintiff
seeking to bring an action derivatively on behalf of the corporation must
"allege with particularity the efforts, if any, made by the plaintiff to
obtain the action the plaintiff desires from the directors or comparable
authority and the reasons for the plaintiffs failure to obtain the action or
for not making the effort." 2 1 The demand requirement in Rule 23.1 is "a
recognition of the fundamental precept that directors manage the
business and affairs of corporations." 22 Accordingly, the right of a
stockholder to prosecute a claim of the corporation on its behalf is
limited to situations where either: (1) the stockholder has demanded that
the directors pursue a corporate claim and the directors wrongfully have
refused to do so; or (2) demand is excused because the directors are
incapable of making an impartial decision regarding whether to institute
such litigation.23
In cases like this one, where Plaintiff did not make pre-suit
demand upon the Company's board of directors, the Complaint must be
dismissed unless it alleges particularized facts showing that demand
would have been futile. 24 The well-known Aronson test controls my
determination of whether demand is excused as futile in a case such as
this, where Plaintiff alleges that the Director Defendants made a decision
or took an action in breach of their fiduciary duties.25 A plaintiff
demonstrates demand futility under Aronson and its progeny by pleading
particularized facts that create a reasonable doubt as to whether: (1) the
directors made the challenged decision with disinterestedness and
independence; or (2) the challenged decision or transaction was
otherwise the product of a valid exercise of business judgment. 2 6
Because the "stringent requirements" of Rule 23.1 govern here, as
opposed to the lesser requirements of ordinary notice pleading, Plaintiff
must set forth the "particularizedfactual statements that are essential to
the claim." 27 In assessing whether Plaintiff has met his pleading burden
'Ct. Ch. R. 23.1(a).
v. Lewis, 473 A.2d 805,812 (Del. 1984); see also 8 Del. C. § 141(a).
rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 366-67 (Del. 2006).

2Aronson
23Stone ex

24
In re Citigroup Inc. S'holder Deriv. Litig., 964 A.2d 106, 132 (Del. Ch. 2009) (citing
Stone, 911 A.2d at 367 n.9).
25
Wood v. Baum, 953 A.2d 136, 140 (Del. 2008); compare Rales v. Blasband, 634
A.2d 927, 936-37 (Del. 1993) (stating standard of review for demand futility in situations
"where the board that would be considering the demand did not make a business decision
which is being challenged in the derivative suit").
26
WOod, 953 A.2d at 140; see also Aronson, 473 A.2d at 814.
27
Brehm, 746 A.2d at 254 (emphasis added).
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in this regard, I accept all non-conclusory allegations in the Complaint as
true and draw all reasonable factual inferences that logically flow from
them in Plaintiffs favor. 2 8
B. The Complaint Does Not Give Reason to Doubt the Board's
Disinterestednessand Independence
Under the first prong of Aronson, demand is excused as futile if
the Complaint raises a reasonable doubt that the Board will be entitled to
the protection of the business judgment rule with respect to the
challenged transaction. 29 The relevant inquiry in this regard is whether a
majority of the Director Defendants were either interested in the
challenged transaction or lacked the independence necessary to make the
challenged decision on its merits rather than on the basis of extraneous
influences, such as being beholden to or otherwise under the influence of
another. 30

In this case, Plaintiff does not attempt to allege a conflict of
interest in the classic sense of self-dealing. The Aronson line of cases
also recognizes, however, that a stockholder derivative plaintiff can raise
a reasonable doubt as to the board's disinterestedness and independence
in situations where the particularized factual allegations demonstrate that
the directors' sole or primary motivation was entrenchment.3 ' Plaintiffs
argument as to the futility of demand relies heavily on his contention that
the Director Defendants were driven by a desire to entrench themselves.
In that regard, Plaintiff contends that the Complaint contains
particularized allegations that the Director Defendants "believed
themselves to be vulnerable" to removal by Corvex, and that the primary
reason they agreed to the Standstill Agreement, the Stock Repurchase
Program, and the Corvex Repurchase was to avoid this possibility. 2 The
non-conclusory allegations in the Complaint, however, do not raise a
reasonable doubt as to the Director Defendants' disinterestedness or
independence based on this entrenchment theory, for several reasons.

28

1d. at 255; see also Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart,

845 A.2d 1040, 1048-49 (Del. 2004); Citigroup, 964 A.2d at 120.
29
Aronson, 473 A.2d at 814-15.
3old.; see also Rales, 634 A.2d at 936-37 (defining "interest" and "independence").
3
'Grobow v. Perot, 539 A.2d 180, 188 (Del. 1988) ("In order to satisfy Aronson's first
prong involving director disinterest, plaintiffs must plead particularized facts demonstrating
cither a financial interest or entrenchment on the part of the GM directors.") (citing Unocal
Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985)).
32
P.'s Answering Br. 31.
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1. Actual Threat of Removal
First, the particularized facts do not support a reasonable inference
that the Director Defendants perceived an actual "threat" of removal and
were motivated to avoid it. Corvex is not alleged to have initiated a
proxy contest or other public campaign to remove one or more ADT
directors. The Complaint does not allege that Meister or Corvex even
took any preliminary steps to prepare for such an endeavor.
The
strongest non-conclusory, particularized allegations in this regard are
two-fold: (1) that ADT's Board Chairman, Defendant Gordon, stated
(before the Board voted in December 2012 to appoint Meister a director
and obtain the Standstill Agreement) that Corvex "likely" would make a
stockholder proposal to elect Meister and possibly others to the Board;
and (2) that the pitch presentation materials the Board received from at
least two financial advisors contained similar indications that Corvex
could or might become aggressive and run a proxy contest or other
activist campaign.
Even taking those allegations as true and drawing all reasonable
inferences from them in Plaintiffs favor, however, I cannot conclude, in
light of the relevant case law, that the allegations suggest the existence of
a "threat" sufficient to rebut the business judgment rule and raise a doubt
as to the Director Defendants' disinterestedness and independence for
purposes of Aronson.33 In Grobow v. Perot, the Delaware Supreme
Court addressed an argument by stockholder derivative plaintiffs that
demand should be excused as futile. As in this case, the plaintiffs there
challenged a decision of a board of directors to repurchase the stock of a
dissident stockholder. 34 The plaintiffs in Grobow contended that the
General Motors ("GM") board lacked disinterestedness
and
independence for purposes of considering a demand because, pursuant to
the buyback agreement, the GM board paid a significant premium over
the per-share market price, and the dissident stockholder agreed to stop
publicly criticizing the board and promised not to buy GM stock or run a
proxy contest for five years.3 5 The Grobow Court held that the plaintiffs'
33

See, e.g., Kahn ex rel DeKalb Genetics Corp. v. Roberts, 679 A.2d 460, 466 (Dcl.
1996) ("Absent an actual threat to corporate control or action substantially taken for the
purpose of entrenchment, the actions of the board are judged under the business judgment
rule.") (rejecting stockholder derivative plaintiff's argument that demand was excused as futile
where the board had entered into a repurchase agreement with a dissident stockholder, because
the purported threat of removal was "ephemeral" and too speculative to justify rebuttal of the
business judgment rule).
34
Grobow, 539 A.2d at 188.
"Id. at 184-85.
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allegations, which attempted to invoke Unocal-type heightened scrutiny,
were "too speculative to raise a reasonable doubt of director disinterest"
under the first prong of Aronson, because the directors' positions were
not "actually threatened."0 6 Rather, the plaintiffs. "merely argue[d]" that
Perot's public criticism of GM management "could cause the directors
embarrassment sufficient to lead to their removal from office."" The
Court concluded that "[s]uch allegations are patently insufficient to raise
a reasonable doubt as to the ability of the GM Board to act with
disinterest," and it therefore found the plaintiffs' "entrenchment claim to
be essentially conclusory and lacking in factual support sufficient to
establish [demand] excusal."3
In so holding, the Grobow Court
expressly considered the premium paid to Perot, the allegedly illconsidered nature of the repurchase transaction, and the "hush mail"
aspect of that agreement.39
Plaintiffs allegations here are insufficient to satisfy Aronson's first
prong on an "entrenchment" theory because, like the plaintiffs in
Grobow, Plaintiff has not alleged that the Director Defendants were
"actually threatened" with removal from their positions by Corvex and
Meister. At most, the Complaint alleges that Corvex and Meister might
have attempted to remove the Director Defendants from their board
positions, if the Board refused to appoint Meister in the first place, or
refused to adopt a leveraged stock repurchase strategy as he advocated
for, or refused to enter into the Corvex Repurchase Agreement. As to
any of those three decision points, however, the Complaint does not
allege that Corvex or Meister actually took action aimed at removing one
or more of the Director Defendants, by running a competing slate of
directors, making a tender offer, or otherwise.

36

Id. at 188. The dissident in Grobow, H. Ross Perot, held only 0.8% of GM's voting
stock, but the value of his stock (and contingent notes he held) was substantial, making him
GM's lar est stockholder. Id. at 184.
Id. (cmphasis added).
38
1d.
39
1d. After the Supreme Court's decision in Grobow, the plaintiffs amended their
complaint and again sought to plead demand futility. The Court of Chancery refused to rehear the plaintiffs' entrenchment argument, despite their contention that its deficiencies had
been "cured, because their present complaint now alleges that [the dissident stockholder]
forcibly and publicly advocated that the GM Board should be replaced." Grobow v. Perot,
1990 WL 146, 16 Del. J. Corp. L. 310, 320 (Del. Ch. Jan. 3, 1990), affd sub nom. Levine v.
Smith, 591 A.2d 194 (Del. 1991). The Court noted that, even if the plaintiffs could re-litigate
the entrenchment issue, their amended complaint still failed to raise a doubt as to the GM
board's disinterestedness and independence, because it still had "not alleged that [the dissident
stockholder] took or threatened to take any concrete action to unseat the Board, such as
commencing a tender offer or a proxy or consent solicitation. The plaintiffs have not,
therefore, adequately alleged that [hc] posed a genuine threat to the Board . . . ." Id. at 320 n.7.
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The Complaint does not even allege that Meister or Corvex
publicly advocated for the Board's removal. The only particularized
factual allegations supporting the proposition that the Director
Defendants actually perceived a threat of removal-Defendant Gordon's
opinion as to the possibility of Corvex becoming more aggressive in
December 2012, and the pitch presentation materials-are "tenuous at
best and are too speculative to raise a reasonable doubt of director
disinterest." 4 0 If anything, those allegations merely underscore that a
control contest against which the Board might choose to defend was
something that may have arisen in the future. The speculative nature of
that possibility is particularly acute in a case like this where Corvex held
only 5% of ADT's stock. Moreover, there are no allegations that other
hedge funds that held a significant amount of ADT stock were
coordinating with Corvex or otherwise following its lead. 4 1
Cases like Grobow instruct that absent an actual (as opposed to
possible or theoretical) "struggle for corporate control," the presumption
of directorial disinterestedness and independence is not rebutted under
the Aronson analysis. 4 2 The Complaint in this case fails adequately to
allege any such actual struggle. Thus, based on the lack of particularized
factual allegations suggesting that the Board perceived an "actual threat"
of removal, I reject Plaintiffs contention that demand upon the ADT
Board was futile because the Director Defendants sought to entrench
themselves.
2. Entrenchment Motivation
Second, even if the Complaint had alleged particularized facts that
supported a reasonable inference that the threat of removal facing the
Director Defendants was more than speculative, Plaintiffs entrenchment
theory still fails to demonstrate demand futility under Aronson's first
prong. The reason is that the Complaint lacks sufficient allegations to
impugn the Director Defendants' motivation in appointing Meister to the
40

Grobow, 539 A.2d at 188.
Compl. 1 38. In that respect, I note that this Court's determination of whether a
stockholder poses an "actual threat" for purposes of entrenchment allegations is a contextspecific analysis in which the size of the dissident stockholder's ownership stake is one
consideration. See, e.g., Grobow, 539 A.2d at 188 (rejecting demand futility argument based
on entrenchment theory; 0.8% stockholder); Kahn, 679 A.2d at 466 (same; 33% stockholders);
Green v. Phillips, 1996 WL 342093, at *4 (Del. Ch. June 19, 1996) (same; 10.7%
stockholder); but see In re Chrysler Corp. S'holders Litig., 1992 WL 181024, 18 Del. J. Corp.
L. 619, 627 (Del. Ch. July 27, 1992) (finding demand excused because of well-pled
entrenchment allegations relating to a poison pill; 9.8% stockholder).
42
Grobow, 539 A.2d at 188; see also Kahn, 679 A.2d at 466.
41
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Board, approving the Stock Repurchase Program, and agreeing to the
Corvex Repurchase. To demonstrate demand futility under Aronson,
"[i]t is the plaintiffs burden to allege with particularity that the [claimed]
improper motive in a given set of circumstances, i.e., perpetuation of self
in office or otherwise in control, was the sole or primary purpose of the
wrongdoer's conduct." 4 3
Seven of the nine members of ADT's Board during the relevant
time period were independent, non-management directors."
The
Complaint's only allegations bearing on the interest or motivations of
those Defendants is that they sought to entrench themselves in order to
maintain their director compensation. The Complaint does not allege,
however, that the compensation paid to the Director Defendants was
extraordinary or excessive. Nor does Plaintiff identify any reason why,
in the particular circumstances of this case, the Court should conclude
that the compensation package unduly influenced one or more of the
Delaware law is clear that absent
directors' decisionmaking.45
particularized factual allegations indicating such a disabling conflict,
"ordinary director compensation alone is not enough to show demand
futility." 46

43
Pogostin v. Rice, 480 A.2d 619, 627 (Del. 1984); see also Benihana of Tokyo, Inc. v.
Benihana, Inc., 906 A.2d 114, 121-22 (Del. 2006) ("It is settled law that, 'corporate action ...
may not be taken for the sole or primary purpose of entrenchment."') (alteration in original)
(quoting Williams v. Geier, 671 A.2d 1368, 1381 n.28 (Del. 1996)).
"It appears to be undisputed that Defendant Gursahancy, CEO of ADT, was either
interested or lacked independence. Defs.' Opening Br. 3. Defendant Meister was not involved
in the Board decision that led to his appointment, but was a director during the rest of the
relevant period. He does not contest that, as the principal of Corvex, he had a conflict of
interest with respect to the Corvcx Repurchase. Corvex Opening Br. 17. The Complaint does
not allege, however, that Meister participated in either the Board's discussions or voting on the
Corvex Repurchase. Ultimately, I find that Gursahancy and Meister's conflicts of interest are
not likely to have any impact on the issues decided in this Memorandum Opinion, because
none of the other seven directors are alleged to have had any such conflict or lack of
independence, and the relevant inquiry under the first prong ofAronson is whether there is a
reasonable doubt as to the disinterestedness and independence of a majority of the directors.
See, e.g., Wood, 953 A.2d at 141; Cifigroup Inc., 964 A.2d at 121.
' 5As a general matter, a director's compensation conceivably can impact her
disinterestedness and independence if, for example, "the fees were shown to exceed materially
what is commonly understood and accepted to be a usual and customary director's fee."
Orman v. Cullman, 794 A.2d 5, 20 n.62 (Del. Ch. 2002). There are no allegations in the
Complaint here regarding materially excessive directors' fees having been paid to the Director
Defendants.
46
A.R. DeMarco Enters. v. Ocean Spray Cranberries, Inc., 2002 WL 31820970, at *5
(Del. Ch. Dec. 4, 2002); see also, e.g., Grobow, 539 A.2d at 188 ("The only averment
permitting such an inference is the allegation that all GM's directors are paid for their services
as directors. However, such allegations, without more, do not establish any financial
interest.").
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The Complaint and Plaintiffs arguments make clear that he
disagrees with the decisions made by the ADT Board during the relevant
time period. The Complaint does not provide the Court any reason,
however, to doubt that a majority of the Director Defendants were
disinterested and independent with respect to the challenged actions.
Plaintiff has not alleged a conflict of interest and has failed to allege nonconclusory facts from which I could infer that the Director Defendants
sought to entrench themselves. Thus, demand is not excused as futile
under the first part of the Aronson analysis.
C. The Complaint also Does Not Provide a Reason to Doubt that the
Challenged Transactions were a Valid Exercise of the
Board's Business Judgment
Under the second prong of the Aronson test, demand may be
excused as futile if the complaint creates "a reasonable doubt that 'the
challenged transaction was otherwise the product of a valid exercise of
business judgment."' 47 The presumption of the business judgment rule
can be rebutted if the particularized facts raise a reasonable doubt "that
the informational component of the directors' decisionmaking process,
measured by concepts of gross negligence, included consideration of all
material reasonably available." 48 A plaintiff seeking to establish demand
futility under Aronson's second prong bears a "heavy burden."4 9 Here,
Plaintiff failed to carry it.
The Complaint itself reveals that the Director Defendants
considered the merits of all of the challenged decisions, receiving
information from expert advisors and holding meetings to deliberate each
of them. Perhaps because of this reality, Plaintiffs argument as to the
second prong of Aronson largely consists of a rehash of his major
argument, that demand should be excused because the Director
Defendants acted to entrench themselves.50 As discussed above, that
Some additional aspects of Plaintiffs
contention is unavailing.
allegations, however, are relevant to his argument under Aronson's
second prong. In particular, Plaintiff objects to the price the Board
agreed to pay in the Corvex Repurchase, and, in arguing that the price
was too high, he suggests that the ADT Board knew that the market price
of ADT stock in late 2013 was inflated. In addition, Plaintiff asserts that
47

Brehm, 746 A.2d at 256 (quoting Aronson, 473 A.2d at 814).
Id. at 259 (citing Aronson, 473 A.2d at 812).
49
White v. Panic, 783 A.2d 543, 551 (Del. 2001).
50
P.'s Answering Br. 37-39.
48
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the Board should have negotiated for some form of price protection
mechanism similar to the provisions it obtained in connection with the
buybacks from JPMorgan and Credit Suisse, for example.
Even if I were to accept Plaintiffs premise in this regard-i.e., that
the Director Defendants knew the per-share market price was inflated
and therefore that Corvex was receiving a sort of "premium" in the
Corvex Repurchase-his Aronson argument still would be unpersuasive.
In Grobow, the plaintiffs similarly argued that demand futility was
established under Aronson's second prong because the GM board had
agreed to pay what the dissident stockholder called "a giant premium" to
repurchase his shares. As the Supreme Court stated in rejecting that
argument, "The law of Delaware is well established that, in the absence
of evidence of fraud or unfairness, a corporation's repurchase of its
capital stock at a premium over market from a dissident shareholder is
entitled to the protection of the business judgment rule."s'
The Complaint contains no particularized allegation of fraud as to
the repurchase price, so Plaintiffs argument in this regard is, if anything,
weaker than the argument the Supreme Court rejected in Grobow. The
Complaint insinuates that the Director Defendants knew that ADT was
facing stronger competitive headwinds than the Company's public
disclosures acknowledged. Although those allegations are conclusory, it
ultimately is immaterial whether I would find any of them well-pled,
because Plaintiff does not attempt to assert a disclosure claim or a claim
for breach of the so-called "duty of disclosure."5 2 Rather, Plaintiff
weaves those assertions into an overarching narrative that the Director
Defendants knowingly caused ADT to overpay to repurchase Corvex's
stock in order to entrench themselves. As discussed, the entrenchment
aspect of Plaintiffs theory is legally insufficient. The "overpayment"
aspect is, too. The ADT Board agreed to repurchase Corvex's stock at
the prevailing market price that (presumably) rational investors were
willing to pay. Absent non-conclusory, particularized allegations to the
contrary, I find it unreasonable to infer that the ADT Board was agreeing
More
to pay a material "premium" in the Corvex Repurchase.
importantly, however, even if they had so agreed, cases like Grobow
-"id.at 189 (citing, infer alia, Polk v. Good, 507 A.2d 531, 536 (Del. 1986); Cheffv.
Mathes, 199 A.2d 548, 554 (Del. Ch. 1964)).
52

See In re Allergan, Inc. S'holder Litig., 2014 WL 5791350, at *10 (Del. Ch. Nov. 7,
2014) ("[T]hcre is no independent duty of disclosure under Delaware law. Instead, the duty of
disclosure derives from the duty of care and the duty of loyalty."). To the extent Plaintiff
might wish to have asserted such a disclosure claim based on the ADT Board's public
statements about the strength of the Company's operations in light of competitive pressures, it
is too late now to re-amend the Complaint. See Ct. Ch. R. 15(aaa).
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foreclose the possibility that such a decision would support finding
demand excused under Aronson's second prong, absent "evidence of
fraud or unfairness" rising to the level of corporate waste." I have
considered Plaintiffs attempts to distinguish those cases, and I find them
unconvincing. 54 For essentially the same reasons stated by the Supreme
Court in Grobow, I have determined that Plaintiff has not alleged
particularized facts sufficient to rebut the business judgment rule with
respect to the challenged transactions. Thus, demand is not excused
under the second part of the Aronson test.

III. CONCLUSION
For the foregoing reasons, I conclude that the Complaint fails to
plead adequately that demand is excused as futile under Aronson.
Accordingly, Defendants' motions to dismiss under Rule 23.1 are
granted. As a result, I need not reach Defendants' motions to dismiss
under Rule 12(b)(6), and express no opinion as to those issues.
IT IS SO ORDERED.

53

Grobow, 539 A.2d at 189.
5PI.s Answcring Br. 35-36; Arg. Tr. 44-50.
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Hampton v. Turner

C.A. No. 8963-VCN
Date Submitted: January 15, 2015
Dear Counsel:
Plaintiffs sought judicial dissolution of a company they founded,
and the company responded by exercising an option to purchase
Plaintiffs' units pursuant to its operating agreement.
Defendants
consequently moved for summary judgment. They argue that Plaintiffs
lack standing to pursue dissolution because they are no longer members,
and that the company properly paid the Plaintiffs the fair market value of
their units. The action has evolved into a dispute about the purchase
price to which Plaintiffs are entitled.
Plaintiffs David Hampton, Sorin Brull, and Richard Szymke, along
with Defendant Michael Turner (individually and as trustee of the
Michael E. Turner Trust under Agreement dated June 15, 1978,
"Turner"), founded Defendant T4Analytics LLC ("T4" or the
"Company," and with Turner, the "Defendants") in July 2011.1 T4 is a
Delaware limited liability company ("LLC") that primarily develops a
medical technology invented by Hampton and Brull. Turner, T4's
Manager, Chair, and Chief Executive Officer, contributed $220,000 from
the trust and has raised $829,000 from T4's other (non-founding)
'The facts arc drawn from the Verified Complaint ("Compl."), T4's operating
agreement, and exhibits to the parties' briefs. There is no material dispute about the facts as
they are presented herein.
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members.2 Hampton, Brull, and Szymke have not made any capital
contributions, but each of the founding parties (including Turner) was
given a 23.54% interest in T4. As relevant to this action, the parties'
relationship is governed by the Second Amended and Restated Limited
Liability Agreement for T4Analytics LLC dated as of September 20,
2012 (the "Operating Agreement").
On October 1, 2013, Plaintiffs filed a complaint asking for T4's
dissolution pursuant to 6 Del. C § 18-801 by Plaintiffs' agreement or 6
Del. C. § 18-802 "on the grounds that it is not reasonably practicable to
carry on the business in conformity with [the Company's] limited liability
company agreement." 4 In response, T4 expressed its intent to exercise its
option to purchase Plaintiffs' units through a letter dated January 15,
2014.s Section 5.3 of the Operating Agreement gives T4 a ninety-day
option to purchase the units of a member who seeks dissolution under 6
Del. C.

§ 18-801 for the "Fair Market Value" of the member's units, 6 and

Section 5.4 explains (in relevant part) that "Fair Market Value shall be
determined by an appraiser . . . without taking into account any

illiquidity or a discount for a minority interest."7 Also relevant to the
action is Section 4.3 of the Operating Agreement addressing
distributions-and particularly assigning priority to the return of capital
contributions through a payment "waterfall."

2

Mcm. in Supp. of Defs.' Mot. for Summ. J. ("Defs.' Mcm.") Ex. B.
Compl. Ex. C.
4
Compl. 1 1 (alteration in original) (internal quotation marks omittcd).
5
Defs.' Mem. Ex. F.
Section 5.3 of the Operating Agreement states:
In the event a Member commences an action for dissolution of the Company
under § 18-801 of the Act . . ., the Company shall, for a period of ninety (90)
days after such an action . . . is served upon the Company, have the option to
purchase such Member's Units by giving written notice to the Member of the
exercise thereof. The purchase price shall be equal to the Fair Market Value
of the Units or, in the case of the Founding Members, the sum of Fair Market
Value of the Vested Interest (as defined in the Buy/Sell Agreement) and
Capital Price of the Unvested Interest (as defined in the Buy/Sell Agreement),
if any, paid in accordance with the provisions of Section 5.4. The Company
may decline to close following exercise of this option at any time prior to the
closing of the purchase.
Compl. Ex. C § 5.3. To avoid a factual dispute for the purposes of this motion, Defendants
assume that all of Plaintiffs' interests have vested. Defs.' Mem. 8 n.3.
7
Compl. Ex. C § 5.4.1.
8In relevant part, the agreement provides as follows:
4.3 Distributions. The Company shall make distributions to the Members
from time to time in such amounts and at such times as is determined by the
Manager . .. that the Company has sufficient cash in excess of the current and
anticipated needs of the Company to fulfill its business purposes . . . . All
such distributions shall be made in the following order and priority:
3
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The mutually
selected
appraiser,
Gregory
Urbanchuck
("Urbanchuck"), determined that T4 had a Fair Market Value of
$1,886,000.9 However, he explained that he could not make a final
determination of the value of the Plaintiffs' units because of conflicting
interpretations of the Operating Agreement.' 0 In October 2014, T4
issued checks to each of the Plaintiffs based on a purchase price of
$197,029.80, purporting to "close on its acquisition" of Plaintiffs'
membership interests.
Defendants have moved for summary judgment, asking the Court
to dismiss Plaintiffs' complaint because (1) with T4's purchase of their
units, Plaintiffs lack standing to seek dissolution, (2) Plaintiffs' complaint
is moot now that they are no longer members, and (3) T4 paid Plaintiffs
the appropriate price pursuant to Section 4.3 of the Operating
Agreement-the only provision expressly addressing distributions.
4.3.1 First, to the Founding Members in proportion to, and to the extent of the
excess of, their respective cumulative Preference Return (as hereinafter
defined) through the date on which such distribution is made, over the sum of
all prior distributions to such members pursuant to this Section 4.3.1;
4.3.2 Second, to the Founding Members, pro rata in proportion to and to the
extent of their respective Net Capital Amount (as hereinafter defined);
4.3.3 Third, to the Members, pro rata in proportion to and to the extent of their
respective Net Capital Amount (as hereinafter defined); and
4.3.4 Finally, to the Members pro rata in proportion to their respective
Percentage Interest.
4.3.5 No distribution shall be declared or made if, after giving it effect, the
Company would not be able to pay its debts as they become due in the usual
course of business or the Company's total assets would be less than the sum of
its total liabilities.
4.3.7 "Preference Return" shall mean a 10% per annum cumulative return,
compounded annually, on the average daily balance of each Founding
Member's Net Capital Amount.
4.3.8 The "Net Capital Amount" of each Member shall equal the total amount
of capital contributed to the Company by such Member, less any distributions
to such Member pursuant to Sections 4.3.2 and 4.3.3.
Id. § 4.3.
9
Defs.' Mem. Ex. K. Urbanchuck's letter explained that fair market value means "the
price . . . at which property would change hands between a hypothetical willing and able buyer
and a hypothetical willing and able scller, acting at arms length in an open and unrestricted
market." Id. at I (internal quotation marks omitted).
'oDefs.' Mem. Exs. I & J.
"Defs.' Mem. 8-10.
Generally speaking, Defendants started with $1,886,000,
subtracted $1,049,000 (representing the capital contributions of various members), and
multiplied $837,000 (the difference) by 23.54%. Id. at 8. Defendants did not subtract out
Turner's preferred return or certain debts. See Reply Mem. in Supp. of Defs.' Mot. for Summ.
J. ("Defs.' Reply") 7-8. There is no dispute that the Operating Agreement allows T4 to buy all
of Plaintiffs' units by paying twenty-five percent of the purchase price up front and issuing a
promissory note for the remainder.
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According to Defendants, failing to account for capital contributions and
debts before compensating Plaintiffs would violate the parties' "basic
business deal"' 2 and result in a windfall for Plaintiffs with "no textual,
legal or common sense basis."' 3 They liken the valuation exercise to a
"theoretical arms-length sale," adding that the price Plaintiffs received
was more favorable than that to which they are otherwise entitled or
could have earned through a sale.14
Plaintiffs, on the other hand, contend that Section 5.4 requires a
payment of 23.54% of $1,886,000 and, as such, T4 has not purchased
their membership interests. 5 More specifically, Plaintiffs believe that
they are entitled to a purchase price of $443,964.40 each because Section
4.3 applies to "distributions of excess cash" and to distributions upon
dissolution-not the case here.
Rather, Section 5.3 refers to Section
5.4, which discusses fair market value without any minority or illiquidity
discount.
A. The Summary Judgment Standard
Pursuant to Court of Chancery Rule 56, the Court grants summary
judgment when "there is no genuine issue as to any material fact and ...
the moving party is entitled to a judgment as a matter of law."" The
Court views the facts and makes reasonable inferences "in the light most
favorable to the non-moving party."18 The meaning of a contract can be
an appropriate subject for summary judgment if the contract is not
ambiguous.19
B. The ProperPurchasePriceAccording to the OperatingAgreement
The primary dispute between the parties is whether T4 has
properly exercised its purchase option by issuing each of the Plaintiffs a
check based on his percentage of T4's value after applying the waterfall
2

Defs.' Reply 2.
at 9.
'4 Id. at 4.
isPlaintiffs initially asked the Court to deny summary judgment because of the dispute
over the purchase price and a possible dispute regarding whether Defendants drafted the
Operating Agreement. At oral argument, Plaintiffs clarified their position that the proper price
is a matter of contract interpretation that can be decided at law.
'6 Pls.' Opp'n 7-9.
"Ct. Ch. R. 56(c).
"Roncone v. Phoenix Payment Sys., Inc., 2014 WL 67352 10, at *3 (Del. Ch. Nov. 26,
2014).
,9 E.g., 2009 Caiola Family Trust v. PWA. LLC, 2014 WL 1813174, at *7 (Del. Ch.
Apr. 30, 2014).

"Id.
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provision.20 Both Plaintiffs and Defendants contend that the Operating
Agreement is not ambiguous and that theirs is the correct reading.
To interpret a contract, the Court first looks to the plain language
as evidence of the parties' intent.21 "Delaware adheres to the 'objective'
theory of contracts, i.e. a contract's construction should be that which
would be understood by an objective, reasonable third party."22 In
reaching its conclusions, the Court takes a holistic view in attempt "to
give effect to all of the contract terms and to reconcile or harmonize all
of the contract's provisions."2 3 The Court also avoids interpretations that
produce absurd results to which the parties would not have agreed.24 The
Court can determine the "superior interpretation" as a matter of law, 25
and "[a]mbiguity does not exist simply because the parties disagree about
what the contract means."26
Section 5.3 sets forth T4's right to acquire Plaintiffs' units and is an
appropriate starting point. Read alone, the section talks about payment
of "Fair Market Value" and "Capital Price" to founding members like
Plaintiffs. It also refers to Section 5.4 for more detail on payment.
Section 5.4 defines Fair Market Value of the units as an amount (a) for
which the Company has sold units in a recent arms-length transaction or
(b) to be determined by an appraiser without a discount for illiquidity or
a minority interest. This definition mentions neither pro rata division nor
the waterfall, but an arms-length sale and an appraisal would seem to
consider net assets, not capital contributions. Capital Price, as defined in
the Founding Members' Buy/Sell Agreement, is not an issue at present

20

Technically, the analysis of standing and mootness should precede the merits
analysis. However, the parties have agreed that the Court should interpret the Operating
Agreement and have briefed the price issue thoroughly. Moreover, rendering an opinion on
the purchase price would not result in an advisory opinion. See Stuart Kingston, Inc. v.
Robinson, 596 A.2d 1378, 1382 (Del. 1991) ("[S]tate courts apply the concept of standing as a
matter of self-restraint to avoid the rendering of advisory opinions.
). The Court
addresses the procedural issues infr.
21
E.g., Caiola Family Trust, 2014 WL 1813174, at *7.
22Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1159 (Del. 2010) (internal quotation
marks omitted).
23
Caiola Family Trust, 2014 WL 1813174, at *7.
24
See Osborn, 991 A.2d at 1160 n.21 (citing authority from other states).
25
Wills v. Morris, James, Hitchens & Williams, 1998 WL 842325, at *2 (Del. Ch. Nov.
6, 1998).
26 United Rentals, Inc. v. RAM Hldgs., Inc., 937 A.2d 810, 830 (Del. Ch. 2007). It is
also true that the Court need not accept the parties' agreement that a contract is unambiguous.
If there is more than one reasonable interpretation of the contract, the contract is ambiguous
and the Court cannot grant summary judgment.
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because Defendants have made an assumption in favor of vesting to
eliminate a factual issue.27
The Court's understanding of the parties' objective agreement
becomes clearer upon looking at the contract as a whole. Defendants
point to the waterfall provision in Section 4.3 as the only part of the
contract to address distributions. Black's Law Dictionary defines
"distribution" as "[t]he giving out or division among a number, sharing or
parceling out, allotting, dispensing, apportioning."28 In that broad sense,
Section 4.3 could apply to paying Plaintiffs anything (whether after a
sale or a transaction based on a hypothetical sale). Yet, in the business
context, it is not a foregone conclusion that paying to buy units back
from a member is a distribution. Furthermore, Section 4.3 details
distributions of excess cash "in such amounts and at such times as is
determined by the Manager."
The section expressly excludes
compensation to members and assumes that T4 must maintain cash for
business needs, including mandatory distributions. 29 The reference to
excess cash is some evidence that Section 4.3 does not apply to buying
Plaintiffs' units, but it is not dispositive. After all, Section 9.2 on
dissolution specifically refers to the waterfall, 30 and there is no need to
consider cash for continued operations upon winding up.
Confirming the interpretation that the waterfall does not apply is
that the parties, whether intentionally or unintentionally, did not refer to
Section 4.3 in Sections 5.3 and 5.4. Defendants cite Auriga Capital
Corp. v. Gatz Properties,LLC 3' for the proposition that "in the context of
a waterfall like §4.3 here, all capital should be returned before there are
pro rata distributions," 32 but nothing compels the Court to find that this
case involves a distribution or that a waterfall provision always applies to
distributions. In Auriga, the Court merely acknowledged the contractual
provision relevant to a capital transaction or liquidation and accepted an
expert's analysis (that "did not strictly follow the requirements of the
"Capital Price considers "the value of the cash contributions made by such Founding
Member in respect of the purchase of such Units pursuant to the LLC Agreement." Compl.
Ex. B § 4(a)(i). In other words, although the partics did not focus on this reasoning, Section
5.3 is not wholly silent on the issue of returning capital contributions.
28
Black's Law Dictionary 475 (6th cd. 1990).
29
"Mandatory distributions" is not defined. Plaintiffs argue that payments to purchase
their units would be mandatory distributions "even if Section 4.3 were applicable-which it is
not." PIs.' Opp'n 8. The Court does not reach this alternative argument because of its
conclusion that Section 4.3 does not apply.
soAs Plaintiffs suggest, a provision on dissolution does not govern when T4 buys
Plaintiffs' units to avoid dissolution and another part of the contract discusses that precise
scenario. In other words, just because Plaintiffs asked for dissolution does not mean that
Section 9.2, with its reference to Section 4.3, governs the pending dispute.
32'40 A.3d 839 (Del. Ch. 2012), af'd, 59 A.3d 1206 (Del. 2012).
Defs.' Mem. 13 n.6.

2016

UNREPORTED CASES

8 13

distribution waterfall" 3 ), "given [the defendants'] failure to challenge
this aspect of [the expert's] analysis or the Minority Members' contention
that none of them received cash distributions over the period of their
investment."3
Defendants make a sympathetic argument that Section 4.3
represents the basic business deal of the parties. In their reply brief, they
reason that it would not make sense to do a simple multiplication
exercise before returning capital contributions-for example, one
member who contributed $250,000 to T4 would stand to receive only
$33,194 (for its 1.76% interest) in a sale if Section 4.3 did not apply.35
However, under the circumstances, Delaware law limits analysis to
questions of (1) whether the contract's language is unambiguous and (2)
whether applying its objective meaning would produce an unacceptable
result. As above, the plain meaning of Sections 5.3 and 5.4, in the
context of the overall Operating Agreement, is that T4 can buy Plaintiffs'
units-to avoid dissolution-for their portion of T4's appraised value.36
Moreover, the result is not absurd or inequitable: Hampton and
Brull invented the technology key to T4's business, the Operating
Agreement distinguishes between founding members and other members,
and Defendants played some role in drafting the contract.37 When one
contributes something of value to a business, she no longer fully owns
that asset. If she wants it available upon terminating her relationship
with that business, she should protect her rights in a contract. The parties
knew how to address specific situations when they wanted the payment
waterfall to apply, but they chose not to refer to the waterfall in
describing the purchase option. In sum, the Court can find no reason to
disrupt the objective language of the parties' agreement.
C. Standing, Mootness, and ProceduralMatters
Plaintiffs originally filed this action to ask for dissolution of T4,
and T4 purported to buy all of Plaintiffs' units pursuant to the Operating
Agreement. Defendants, thus, argue that Plaintiffs no longer retain
33

Auriga, 40 A.3d at 879 n. 168.
Id.
35
Defs.' Reply 5 n.2. It should be remembered that Plaintiffs are not arguing to apply
their calculations in any other context than when T4 chooses to avoid dissolution pursuant to
Section 5.3.
3The Court does not determine the propriety of the various assumptions Defendants
made for the purposes of this motion (or provide the exact sum to which Plaintiffs arc entitled)
but anticipates that subsequent calculations will be performed in good faith.
See id. at 5 n.l (mentioning a joint drafting effort).
34
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standing as "members" for the purposes of their request to dissolve T4.
Broadly speaking, Delaware's Limited Liability Company Act (the "LLC
Act"), under which Plaintiffs requested dissolution, allows dissolution of
an LLC "upon the affirmative vote or written consent of the members"38
or judicial dissolution "[o]n application by ... a member ... whenever it
is not reasonably practicable to carry on the business in conformity with
a limited liability company agreement."39 As relevant to this action, the
LLC Act defines a member as "a person who is admitted to a limited
liability company as a member as provided in § 18-301,"40 which in turn
initially recognizes admission upon the LLC's formation, as provided in
the LLC agreement, or as documented in the LLC's records. 4
A litigant must have standing to initiate an action.42 Furthermore,
"[a] party must have continued standing throughout the pendency of the
action to avoid an invocation of the mootness doctrine."4 3 Under the
mootness doctrine, the Court dismisses an action "if the alleged
threatened injury no longer exists."44 Delaware courts have found that
plaintiffs lacked standing to demand inspection of company records4 5 and
to seek dissolution 46 of LLCs when they were not "members" as required
by the LLC Act. In Prokupek v. Consumer Capital PartnersLLC, 47 for

example, the Court dismissed an action for inspection because the
plaintiffs membership units had been redeemed according to the plain
language of the LLC agreement. The LLC agreement allowed the
company to redeem all of the units of a "Terminated Member" for fair
market value as determined by the manager, provided for a specific
closing date and method, left vesting decisions for certain units to the
manager, and set forth a dispute resolution process. 48 After reviewing
the terms of the LLC agreement and finding that the defendant's actions
'86 Del. C. § 18-801(a)(3).
'6 Del. C. § 18-802.
406 Del. C. § 18-101(11).
4'6 Del. C. § 18-301(a).
4E.g., Gen. Motors Corp. v. New Castle Cnty., 701 A.2d 819, 823 (Del. 1997).
4Id. at 824.
"Energy P'rs, Ltd. v. Stone Energy Corp., 2006 WL 2947483, at *6 (Del. Ch. Oct. 11,
2006).
"See Prokupek v. Consumer Capital Prs LLC, 2014 WL 7452205, at *7 (Del. Ch.
Dec. 30, 2014) ("While Plaintiff was recently a member of Smashburgcr and believes that he
has a proper purpose in making his demand, these circumstances do not justify stretching the
LLC Act's plain language in order to find standing.").
46
See R & R Capital, LLC v. Buck & Doe Run Valley Farms, LLC, 2008 WL 3846318,
at *2 (Del. Ch. Aug. 19, 2008) ("The petitioners, however, are neither members nor managers
of the [LLCsJ. . . . There is no authority for the proposition that a member of an LLC which is
itself a member of another LLC can seek dissolution or the winding up of the latter LLC.").
172014 WL 7452205.
48
1d. at *4-5.
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to redeem the plaintiffs units "were facially valid," the Court observed,
"[T]hat damages might ultimately be forthcoming does not prevent the
Court from concluding that [the plaintiff] was no longer a member of
[the company] when he demanded inspection." 49
In Prokupek, the plaintiffs units had been acquired and the debate
was only about price. Here, in contrast, Defendants have asserted not
only that the payment which they tendered was in the correct amount but
that, if that amount was incorrect, they should have the thirty days
allowed by the agreement to decide whether to complete the purchase of
Plaintiffs' units. 50 Thus, there is an issue, first squarely addressed in
Defendants' reply brief, about whether Defendants are obligated to pay
the purchase price pursuant to the Court's contract interpretation or if
they should be able to choose whether to leave Plaintiffs with their units.
The parties did not have a fair opportunity to address this issue as it was
raised late in the briefing, and the Court is reluctant to weigh in.
Without resolution of this issue, there is unfortunate uncertainty.
If the transaction is "completed," the Plaintiffs no longer own T4 units,
but are entitled to payment of an amount significantly in excess of the
amount previously tendered by T4. If the transaction is not "completed,"
and T4 has the choice of "restoring" Plaintiffs to their prior status as unit
holders with standing to seek dissolution of T4, an entirely different
course for the litigation seems likely. Yet another argument, advanced at
one point by Plaintiffs, is that T4's failure to pay the proper amount in
timely fashion results in its loss of any right to exercise an option or to
close upon that option.
These questions remain for the parties to address, but, at this point
and for the reasons set forth above, Defendants' Motion for Summary
Judgment must be denied.
IT IS SO ORDERED.
Very truly yours,
/s/John W. Noble
JWN/cap
cc: Register in Chancery-K

49

1d. at *5.
Defs.' Reply 10-11.
s1See Pis.' Opp'n 13-14.
50
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Petitioners Merlin Partners LP and AAMAF, LP are former
common stockholders of Respondent AutoInfo, Inc. ("Autolnfo" or the
"Company"). Pursuant to 8 Del. C. § 262, they demanded appraisal of
their shares in connection with a merger (the "Merger") whereby
AutoInfo's common stockholders were cashed out at a price of $1.05 per
share. This memorandum opinion sets forth the Court's post-trial
findings of fact and conclusions of law.
I. BACKGROUND

A. Autolnfo's Business
At the time of the Merger, AutoInfo was a public non-asset based
transportation services company operating through two wholly-owned
subsidiaries.' It did not own any equipment and provided brokerage and
contract carrier services through a network of independent sales agents in
the United States and Canada. Autolnfo and its agents split fees

'This memorandum opinion does not distinguish
subsidiaries; they are collectively referred to as Autolnfo.
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generated by freight transportation transactions. 2 The agents developed
and maintained all important client relationships.3
The Company also provided support services to its agents. Its
assistance was primarily financial, such as making long-term loans and
short-term advances. Autolnfo also supplied non-financial services, such
as training, marketing assistance, market segment data, and business
analysis tools.4
The Company's 100% agent-based model distinguished it from
many others in the transportation logistics industry that rely on a
"company store" model. While AutoInfo's brokers were independent
contractors, "[b]rokers [in a company store model] are direct employees
of the company." 5
B. AutoInfo's Board and Management
AutoInfo's management (the "Management") consisted of Harry
Wachtel ("Wachtel"), the Chairman and Chief Executive Officer
("CEO"); Michael Williams ("Williams"), the President, Chief Operating
Officer, and General Counsel; William I. Wunderlich ("Wunderlich"), an
Executive Vice President and the Chief Financial Officer ("CFO"); Mark
Weiss ("Weiss"), an Executive Vice President; and David Less, the Chief
Information Officer and Vice President.
Throughout the sales process, and at the time of the Merger,
AutoInfo's board (the "Board") consisted of five directors. Two, Wachtel
and Weiss, were inside directors. The others, Peter Einselen, Thomas C.
Robertson, and Mark K. Patterson ("Patterson"), were outside directors.
Wachtel served as the Board's chairman.
C. The Merger
1. AutoInfo Considers Strategic Alternatives
During a regularly scheduled meeting in the first quarter of 2011,
the Board discussed Autolnfo's financial results, budget, business, and
It was concerned that the market undervalued
financial prospects.
AutoInfo relative to comparable agent-based, non-asset based
transportation services companies. Part of the problem was that the
2Trial Tr. 145 (Puglisi).
3

Trial Tr. 34 (Patterson).
JX 335 ("Autoinfo 2012 Form I 0-K") at 2.
5
JX 179 ("L.E.K. Consulting Due Diligence Presentation") at 32.
6
Autolnfo 2012 Form 10-K at 28.
4
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Company was small, thinly traded on the Nasdaq Over-the-Counter
Bulletin Board, and did not receive much analyst coverage. The Board
decided that exploring strategic options, including a potential sale, was in
the best interests of Autolnfo's stockholders.7
The Board was not the only AutoInfo constituent disappointed
with the Company's stock price. Around this time, Patterson (a Board
member) was contacted by Kinderhook, LP ("Kinderhook"), a
stockholder with which he had a relationship.8 Kinderhook believed that
Autolnfo's stock price failed to reflect its financial performance.
Although it did not push for a sale of the Company, it encouraged the
Board to develop a strategy to increase the stagnant stock price, which
was then trading in the $0.50-0.60 per share range.
2. Autolnfo Retains Stephens
In summer 2011, Patterson contacted Stephens Inc. ("Stephens"),
an investment bank with experience in the transportation industry, to
explore Autolnfo's strategic options. Stephens prepared and presented on
July 29, 2011, a Strategic Initiatives Overview, outlining avenues for
enhancing stockholder value.'o While Autolnfo had "built a solid legacy
within the transportation and logistics industry," it "consistently traded at
valuation multiples well below its peer group due to the Company's
relatively small scale and corresponding lack of interest from the
investment community."" Stephens believed that if the Company could
grow its market capitalization from $20 million to approximately $400500 million, then it would gain greater Wall Street attention and access
capital at a lower cost.' 2 The investment bank concluded that AutoInfo
might need to alter its strategy to achieve the necessary growth.' 3
Stephens thus proposed strategic alternatives, including organic
projects, shareholder distributions, and acquisitions.14 It identified pros
and cons for each option. For example, it suggested that "[e]xecution
risk," related to Management's ability to execute, would be a concern

JX 334 ("Apr. 1, 2013, Autolnfo Schedule 14A") at 23.
'Trial Tr. 7 (Patterson). Kinderhook controlled 6,278,312 Autolnfo shares,
representing approximately 18.3% of the Company's outstanding common shares. JX 336
("Apr. 1, 2013, Autolnfo Form DEFM14A") at 72.
'Trial Tr. 12, 23-24 (Patterson).
0
JX 19 ("Stephens's Strategic Initiatives Overview").
'Id. at 5.
12Trial Tr. 276-77 (Miller); Stephens's Strategic Initiatives Overview 12.
Stephens's Strategic Initiatives Overview 5.
"Id. at 14.
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should the Company decide to pursue an organic project.15 Stephens also
preliminarily valued the Company within a range of $0.59 to $1.76 per
share.1 6 The average of its valuations was $0.98 per share, above the
Company's then-current $0.60 price. 17
In August 2011, after considering its various options, the Board
began reaching out to potential purchasers.' 8 Patterson contacted parties
that were active in mergers and acquisitions in the transportation
industry. While there was some interest, AutoInfo could not reach a
satisfactory agreement. 19
Several months later, in November 2011, activist hedge funds
Baker Street Capital L.P. and Khrom Capital Management, through
affiliated entities ("Baker Street"), acquired a 13% equity interest in
AutoInfo. 20 Baker Street began expressing its desire that Autolnfo be
sold. According to Patterson, those demands did not impact the Board's
sales process, which was already underway.21
In early 2012, after interviewing several investment banks,
AutoInfo formally retained Stephens to run a sales process. 2 2 The parties
agreed to an incentive-based fee structure whereby Stephens would be
paid 2% on the first $54 million of a transaction price and 5% on any
additional value. 23 Stephens had extensive industry experience; Michael
Miller ("Miller"), who worked on Autolnfo's engagement, had focused
on the transportation logistics space since 2002.24
3. Management's Financial Projections
To implement the sales process, Stephens asked Management to
prepare a bottoms-up five-year financial forecast (the "Management
Projections").2 5
Stephens specified that because they would be used to market the
Company, the projections should be optimistic.26 Management had never
prepared multi-year projections before and its first attempt fell largely on
1Id. at 15; Trial Tr. 16 (Patterson).
6
1 Stephcns's Strategic Initiatives Overview 19.
7
1d.
"Trial Tr. 17 (Patterson).
' 9Trial Tr. 19 (Patterson).
20
X 23 (Baker Street November 10, 2011, Schedule 13D); JX 86 (Baker Street Apr.
20, 2012, Schedule 13D, Amendment No. 1).
2Trial Tr. 20 (Patterson).
22
Trial Tr. 25 (Patterson).
23Trial Tr. 280 (Miller).

Trial Tr. 274 (Miller).
Tr. 281 (Miller).
1d.

25Trial
6
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Wunderlich's (its CFO) shoulders. 2 7 Internally, Management doubted its
ability to forecast the Company's future performance accurately and
perceived its attempt as "a bit of a chuckle and a joke."28 It questioned
how to go about a process it had never before attempted.29
Recognizing that the Management Projections would be used to
shop the Company, Wunderlich focused on painting an "aggressively
optimistic" picture. 30 Williams, AutoInfo's President, helped develop the
forecast by projecting agent revenue.' He started with each agent's
historical revenue and "took the most optimistic view of [the] agents'
performance in the marketplace . . . ."32 He categorized agents by size
and assumed that larger agents would grow at a lower percentage than
smaller agents."33 Williams testified that there "was no science" behind
those assumptions. 34 He also looked at agent-by-agent historical results
and predicted, based on knowledge of the individual agents, how much
the agent's business could grow during 2012-2013.'" Those growth
The Management
assumptions were extrapolated to later years.36
Projections also included estimates of how successfully the Company
would recruit new agents.37
4. Comvest Emerges as the Highest Bidder
In the spring of 2012, Stephens contacted 164 potential strategic
and financial acquirers, focusing on those most interested in the
transportation space.38 Approximately seventy bidders signed non27Trial Tr. 481-82 (Wachtel).
28Williams Dep. 170.

Tr. 354 (Williams).
Wunderlich Dcp. 49. See also Caple Dcp. 38 ("[The Management Projections were]
about the most optimistic you could make them."); Trial Tr. 237 (Puglisi) ("They were
optimistic. I didn't see anybody who said they weren't optimistic."); Trial Tr. 359 (Williams)
("Overly optimistic, really to the exclusion of external and internal risk factors that otherwise
are part of the business."); Trial Tr. 399 (Williams) ("[W]c prepared those projections with the
most optimistic view of the future that we could possible conceive.").
3Williams Dep. 168-70. Weiss and Autolnfo's director of corporate marketing and
communications assisted this effort. Trial Tr. 395 (Williams).
32Trial Tr. 396 (Williams).
3Williams Dep. 175.
2Trial
30

34

Id.

"Id. at 169.
6
Id. at 169-70.
37
Id. at 168.
38Trial Tr. 33 (Patterson); Trial Tr. 282-83 (Miller). The Board opted against publicly
announcing a sales process because it did not want to disrupt its agent base. The possibility of
losing agents is particularly troublesome for a 100% agent-based company because the agents
maintain all client relationships. Trial Tr. 33-34 (Patterson). If a public announcement caused
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disclosure agreements ("NDAs") and received a Confidential Information
Memorandum ("CIM").3 9 Those interested were provided several weeks

for due diligence before a deadline to submit an indication of interest
("IOI").4o By the end of May, ten bidders had presented 1Ils, with bids
ranging from $0.90-$1.36 per share. 4 1 Nine moved on to a second round
of the sales process, at which point they attended Management
presentations and received access to an electronic data room. 42
On June 28, 2012, the Board formed a special committee (the
"Special Committee") to evaluate the competing offers. The Special
Committee consisted of the three outside directors, with Patterson
serving as chair.43 It proceeded, with the assistance of a legal advisor
and a financial advisor, to review the bids."
By July, three would-be acquirers had submitted written letters of
intent ("LOI") and two others had presented verbal valuation ranges. 45
After receiving legal advice regarding its fiduciary duties, the Special
Committee weighed the proposals as against each other and the
alternative option of foregoing a sale at that time. 46 It decided to
continue with the sales process and instructed Stephens to negotiate with
the bidders over price.47
Later that month, Stephens updated the Special Committee with
final terms for the written bids. HIG Capital ("HIG") had made the
highest offer at $1.30 per share.48 The Special Committee determined
that the highest offer was also the best and recommended that the Board
pursue a transaction with HIG. The Board accepted this determination
and on August 14, 2012, executed an LOI at the $1.30 per share price,
which provided for a forty-five day exclusivity period to negotiate and
perform further due diligence.49

agents to leave the company, then Autolnfo would not likely have maintained its revenue and
earnings. Trial Tr. 34 (Patterson).
39
Trial Tr. 285 (Miller).

4oid.
41

JX 295 ("Stephens's Special Committee Presentation") at 9.
1d. The one party that did not advance to the next round had provided the lowest 101.
Trial Tr. 287 (Miller).
43
JX 114 (June 28, 2012, Board minutes).
"Patterson Dep. 102-03.
4Stephens's Special Committee Presentation 9. Comvest Partners was one of the
bidders which expressed verbal interest with the caveat that it would need additional time for
due diligence because of conflicts with other transactions. JX 117 (Stephens's July 2, 2012,
Process Update) at 4.
"Apr. 1, 2013, Autolnfo Schedule 14A at 26.
47
1d. at 26-27.
4Stephens's Special Committee Presentation 9.
4Apr. 1, 2013, Autolnfo Schedule 14A at 27.
42
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HIG conducted due diligence for the next thirty days but by midSeptember, it decided not to proceed with the purchase.50 HIG's lead
partner on the deal had left the firm, apparently due to various
disagreements with his colleagues, including whether HIG should
decrease its offer for Autolnfo. 5 ' After that partner's departure, HIG
opted against pursuing AutoInfo. 52 The parties terminated their LOI,
and Autolnfo decided to continue with the sales process. Stephens
contacted previously interested parties, as well as others it
recommended to Autolnfo.53
By October 2012, two interested parties had submitted written
LOIs and two others had indicated interest verbally. The highest offer
came from Comvest Partners ("Comvest") and valued the Company at
$1.26 per share. 54 The others were substantially lower, ranging from
After determining that Comvest's offer was the
$1.00-$1.07 per share.
best, the Special Committee recommended that the Board pursue that
transaction. The Board unanimously agreed and on November 12, 2012,
Autolnfo executed an LOI with Comvest at $1.26 per share with a thirty
day exclusivity period. 6 Comvest then hired accounting, legal, industry,
and other advisors to conduct due diligence.57
5. Comvest's Due Diligence Process
Comvest hired L.E.K. Consulting ("LEK"), a strategy consultant,
to assess AutoInfo's competitive positioning in the trucking freight
LEK evaluated growth trends and dynamics in the
brokerage market.
brokerage market generally, as well as concerns associated with
Autolnfo's agent-based business. 59 Comvest considered LEK's findings
as very positive.
LEK's analysis came relatively early in the due diligence process,
and as that process evolved, Comvest learned of potential issues
61
For example, AutoInfo's
associated with AutoInfo's business.
5

0Id.

51

Trial Tr. 290 (Miller).
1d
53
1d.
54
Stephens's Special Committee Presentation 9.
5Id.
56
1d.
5Id.
58
L.E.K. Consulting Due Diligence Presentation 3.
Trial Tr. 445 (Caple).
6wTrial Tr. 446 (Caplc).
6
Id.
52
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infrastructure for recruiting new agents, which represented the lifeblood
of the Company, was lacking. 62 Comvest determined that it would need
to address that deficiency, and others, before it could effectively recruit
agents and grow AutoInfo's business.
Its biggest concerns, however,
arose during its accounting due diligence.
Comvest retained McGladrey LLP ("McGladrey") to perform
financial due diligence; its work included conducting a quality of
earnings analysis to test the accuracy of the Company's stated historical
earnings and its ability to achieve projections.64 McGladrey began its
review in November 2012, with Wunderlich, Autolnfo's CFO, serving as
its primary Company contact. McGladrey was immediately taken aback
by the poor quality of Autolnfo's financial records, which were unusually
65
bad for a publicly traded company.
The state of the financials caused
the due diligence process to be more difficult than McGladrey had
anticipated. 6
McGladrey was surprised that Autolnfo used QuickBooks,
accounting software popular among small businesses, but rarely
employed by public companies. 67 Also troubling to McGladrey was the
fact that a Florida-based public company would engage a one-office,
More
Connecticut-based accounting firm as its outside auditor.68
importantly, McGladrey believed that some of AutoInfo's accounting
principles. 69
accounting
accepted
generally
violated
practices
McGladrey raised these concerns with an increasingly troubled
Comvest. 70
In December 2012, McGladrey reported its findings to Comvest
(the "McGladrey Report"). 7 ' AutoInfo's Management had estimated the
McGladrey
Company's 2012 adjusted EBITDA as $10 million.72
concluded that $7.7 million was an appropriate estimate, representing a
23% reduction.73 Comvest considered the McGladrey Report a "huge
problem" with the potential to "blow[] up" the deal.74 Not only was
62

1d.

63

Trial Tr. 447 (Caple).
"Trial Tr. 405, 408 (Spizman).
6sTrial Tr. 412 (Spizman); JX 159 (emails among McGladrcy personnel).
"Trial Tr. 414 (Spizman); JX 159. McGladrey also considered Wundcrlich to be "in
over his head" as a public company CFO. Trial Tr. 424 (Spizman).
"Trial Tr. 414-15 (Spizman).
"Trial Tr. 415 (Spizman).
"Spizman Dep. 65-66.
70
Trial Tr. 417 (Spizman).
71
JX 223.
72Trial Tr. 418-19 (Spizman).
74

Trial Tr. 419 (Spizman).
Trial Tr. 453 (Caplc).
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Autolnfo's EBITDA apparently much lower than initially assumed, but
there was "a whole series of weaknesses in the company's financial
reporting practices .... "175
Autolnfo responded to the McGladrey Report through a
memorandum prepared by Wunderlich.
McGladrey considered the
rebuttal unconvincing.n7
At the beginning of January, Wunderlich,
Wachtel, and a representative from Stephens met with a Comvest
representative to discuss the McGladrey Report and Autolnfo's
response. While Comvest listened to Autolnfo's arguments, it remained
convinced that the McGladrey Report raised valid issues and McGladrey
did not change its conclusions.
After that meeting, Comvest lowered its offer to $0.96 per share
and AutoInfo countered at $1.15 .7 9
During ensuing negotiations,
Comvest learned that AutoInfo had guaranteed some loans, the existence
of which had been undisclosed and unreported. Some of the borrower's
creditors had filed an involuntary bankruptcy petition and Autolnfo was
facing the possibility of having to satisfy the guarantees.80 Comvest was
concerned not only by Autolnfo's increased liabilities, but more
importantly, it was troubled by the fact that the guarantees had not been
properly identified in the first place.8 1 Its confidence in the quality of
Autolnfo's financial information and controls further deteriorated. 82
On January 18, 2013, the S ecial Committee and Comvest agreed
to a new price of $1.06 per share. Comvest had successfully negotiated
for Wachtel (Autolnfo's CEO) to roll over $500,000 and for Weiss
(another executive) to roll over 25% of his deal proceeds.8 The deal
process then resumed, until discovery of another accounting deficiency.
Autolnfo had improperly booked a transaction, worth approximately
$1,000,000 in EBITDA, in the third quarter of 2012 before the deal had
closed.
Comvest was shocked at this revelation and was worried that
AutoInfo would need to restate its financials.
Characterizing his
"Caplc Dep. 16.
76
JX 208; Trial Tr. 419-20 (Spizman).
nTrial Tr. 420 (Spizman).
78
jX 211 (cmail from Wachtcl to Patterson regarding Comvest meeting).
79
Trial Tr. 294 (Miller).
80
JX 231 (memo to Special Committee).
81
Trial Tr. 460 (Caple).
82
Caplc Dep. 176-77.
83
JX 236 (emails among Comvest employees).
84
Id. Comvest demanded the rollover agreements as a condition to executing at $1.06
so that Management would retain an economic stake in Autolnfo's business moving forward.
Trial Tr. 458-59 (Caple).
"Trial Tr. 460 (Caple).
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reaction, John Caple, Comvest's lead partner on the Autolnfo deal,
testified, "As much as I had seen financial weaknesses in the business,
the fact that the company could book a million dollar transaction that
hadn't actually happened, I've just never seen that before in any business
I've worked with, public or private." 86 Autolnfo determined, after an
approximately two week review, that its financials would not need to be
restated.
Nonetheless, Comvest was "disturb[ed that the error] could
have happened at all, particularly given the size and the impact of the
transaction." 88
Comvest's already low confidence in Autolnfo's
Management and internal controls eroded further and it revised its offer
to $1.00 per share. 89
On February 28, 2013, after additional negotiations, the parties
ultimately reached an agreement at $1.05 per share, with Wachtel
entering into an indemnification agreement for potential breaches of
AutoInfo's representations and warranties, whereby $500,000 of his
proceeds would be held in escrow." The Board approved the Merger
pursuant to the Special Committee's unanimous recommendation.
Stephens had provided a fairness opinion and presentation to the Special
Committee. Autolnfo announced the Merger on March 1, 2013.91
On April 25, 2013, AutoInfo's stockholders approved the deal and
the transaction closed later that day. No topping bids had emerged
between the deal's announcement and closing. 92
II. THE PARTIES' COMPETING VALUATIONS

Both parties retained well-qualified experts to opine on the fair
value of Petitioners' stock as of the date of the Merger. Petitioners'
expert, Donald Puglisi ("Puglisi"), suggests that Autolnfo's fair value
was $2.60 per share. He places equal weight on three valuation
calculations: a discounted cash flow ("DCF") analysis, and two

86

1d.
Trial Tr. 461 (Caple). "The auditors determined that because the transaction
could be closed now that it was simply . .. sort of a paperwork error." Id.
88
1d.
87

89

Id.

90

Trial Tr. 462 (Caple); Apr. 1, 2013, AutoInfo Form DEFMI4A at 5. Wachtel,
Williams, and Weiss entered a rollover agreement whereby they acquired an indirect
ownership interest in Autoinfo upon the closing of the Merger. Wachtel and Williams also
entered into new employment agreements with Autolnfo. Id.
91JX 302.
92This was despite at least one stockholder's attempts to solicit topping bids. See, e.g.,
JX 309; JX 314; JX 318.
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comparable companies analyses, one using a historical based multiple
and the other a forward looking multiple. 9 3
Autolnfo's expert, Mark Zmijewski ("Zmijewski"), submits that
AutoInfo's fair value on the date of the Merger was $0.967 per share.
Unlike Puglisi, Zmijewski does not believe that a DCF or comparable
companies analysis can be reliably performed with available data.
Instead, he analyzed the Merger price and the market evidence regarding
the strength of Autolnfo's sales process. He concluded that the Merger
price, minus cost savings arising from the Merger, is the best available
evidence of the Company's fair value on the Merger date.94
III.

ANALYSIS

A. The Appraisal Statute
Under 8 Del. C. § 262, stockholders who elect against
participating in certain merger transactions may petition the Court to
determine the fair value of their stock.95 Assuming all procedural
requirements are satisfied, the Court
determine[s] the fair value of the shares exclusive of any
element of value arising from the accomplishment or
expectation of the merger or consolidation, together with
interest, if any, to be paid upon the amount determined to be
the fair value. In determining such fair value, the Court ...
take[s] into account all relevant factors.96
"Fair value" represents "the value to a stockholder of the firm as
a going concern, as opposed to the firm's value in the context of an
To discharge its statutory
acquisition or other transaction."9 7
responsibility, the Court independently evaluates the evidence
concerning fair value and does not presumptively defer to any particular
valuation metric.98 The Court may consider "any techniques or methods
93

jX 380 ("Puglisi Opening Report").
JX 381 ("Zmijewski Opening Report"). Zmijewski did conduct a DCF analysis, for
illustrative purposcs, for his rebuttal expert report. See JX 415 ("Zmijewski Robuttal Report")
at 22. That did not affect his fair value conclusion.
98 Del. C. § 262.
98 Del. C. § 262(h). There is no dispute that Petitioners have met all procedural
requirements.
97
Golden Telecom, Inc. v. GlobalGTLP, II A.3d 214, 217 (Del. 2010).
9
"Id. at 217-18.
94
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which are generally considered acceptable in the financial community and
otherwise admissible in court . . . ."99 Depending on the case, a DCF

'

analysis, a comparable transactions analysis, a comparable companies
analysis, or the merger price itself may inform the Court's
determination.
"[A]n arms-length merger price resulting from an
effective market check" is a strong indicator of actual value.' 0
In a Section 262 appraisal proceeding, "both sides have the burden
of proving their respective valuation positions by a preponderance of the
evidence." 0 2 The Court may select one of the parties' valuation models,
make adjustments to a proffered model, or fashion its own framework. 03
B. Puglisi'sDCFAnalysis
Puglisi bases his valuation of Autolnfo in part on a DCF analysis.
"DCF, in theory, is not a difficult calculation to make-five-year cash
flow projections combined with a terminal value are discounted to their
present value to produce an overall enterprise value."" However, when
reliable inputs are unavailable, "any values generated by a DCF analysis
are meaningless." 05 Puglisi used the Management Projections in his
DCF calculation. The first question is: are those projections reliable? 06
The Court will often give weight to management projections made
in the regular course of business because "management ordinarily has the
best first-hand knowledge of a company's operations." 07 Nonetheless,
"management projections [may be disregarded] where the company's use
of such projections was unprecedented, where the projections were
created in anticipation of litigation, or where the projections were created
for the purpose of obtaining benefits outside the company's ordinary
course of business." 0 8 If management had never prepared projections

v. UOP, Inc., 457 A.2d 701, 713 (Del. 1983).
Huff Fund Inv. P'ship v. CKx, Inc., 2013 WL 5878807, at *9 (Del. Ch. Nov. 1,
2013), ajfd, -- A.3d --, 2015 WL 631586 (Del. Feb. 12, 2015) ("Huff).
'0 1Global GTLP v. Golden Telecom, Inc., 993 A.2d 497, 507 (Del. Ch. 2010), affd, II
A.3d 214 (Del. 2010).
02
M.G. Bancorporation,Inc. v. Le Beau, 737 A.2d 513, 520 (Del. 1999).
103 Cede & Co. v. Technicolor, Inc., 684 A.2d 289, 299 (Del. 1996).
"'Huff2013 WL 5878807, at *9.
05
Id.
1osThat the projections were not ultimately realized does not foreclose the potential
conclusion that they were reliable as of their preparation date.
07
Doft & Co. v. Travelocity.com Inc., 2004 WL 1152338, at *5 (Del. Ch. May 20,
2004).
0
1 8Huff 2013 WL 5878807, at
*9.
9Weinberger
10 0
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beyond the current fiscal year, the Court may be skeptical of its first
attempt. 10
Here, Petitioners have failed to establish that the Management
Projections can be relied upon." 0
Management prepared them at
Stephens's request and with the guidance that they "need[ed] to be
optimistic" to maximize the effort to market the Company."'
Management had never prepared anything resembling the Management
Projections before and "hadn't analyzed the business historically in a way
that would allow [it] to predict the future."" 2 Stephens had advised,
"You're trying to sell the business. You need to paint the most optimistic
and bright current and future condition of the company that you can. All
positive. Let's get the most interest by painting the most positive picture
of this business."" 3
As discussed in Section I.C.3 above, the Management Projections
were indisputably optimistic.11 4 Puglisi, Petitioners' own expert, testified
that he would have implied a discount factor to back out the optimism if the
record had provided a basis for calculating one." 5 Even if Management
had not been motivated to paint a bright picture, its projections would have
been unreliable. Again, Management itself had no confidence in its ability
to forecast." 6 If Management could not have been trusted to produce
credible projections in the ordinary course of business, the projections it
created during the sales process deserve little deference.
Because
Petitioners have failed to establish the credibility of a key component in
their expert's DCF analysis, the Court gives that analysis no weight." 7

'"Merion Capital, L.P. v. 3M Cogent, Inc., 2013 WL 3793896, at *11 (Del. Ch. July
8, 2013) (citing Gearreald v. Just Care, Inc., 2012 WL 1569818, at *4 (Del. Ch. Apr. 30,
2012)).
toAutolnfo's expert agrees that "the Management Projections are not a reliable
forecast of the Company's expected future performance and, thus, would not yield a reliable
indication of the Fair Value of Autoinfo common stock." Zmijewski Opening Report J 53.
"'Trial Tr. 281-82 (Miller).
" 2 Trial Tr. 354 (Williams).
1 Trial Tr. 355 (Williams).
4
ll See supra note 30.
5
" Trial Tr. 237 (Puglisi).
116 See supra text accompanying note 28 (describing the Management Projections as "a
bit of a chuckle and a joke").
"'This conclusion is corroborated by the dramatic difference between Puglisi's DCF
value and the Merger price. As discussed below, the Merger price, unlike Puglisi's DCF
output, is indicative of fair value.
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C. Puglisi's Comparable Companies Analyses
Puglisi performed two comparable companies analyses, one using
a 2012 EBITDA figure derived from Autolnfo's 2012 10-K, and the other
using an estimated 2013 EBITDA created by modifying the Management
Projections. To perform a comparable companies analysis, one must first
identify a set of actively traded public companies sharing similar
business characteristics with the subject company. Using available
information, one then derives a valuation multiple that, when multiplied
by a relevant financial performance metric, such as EBITDA, provides
an estimate of the value of a company as a whole.
The Court may credit a comparable companies analysis in an
appraisal proceeding; however, "[t]he utility of the comparable company
approach depends on the similarity between the company the court is
valuing and the companies used for comparison."" 8 Petitioners bear the
burden of proving that Puglisi's "comparables are truly comparable."" 9
Because they fail to meet their burden, the Court gives no weight to
Puglisi's comparable companies analyses.' 20
1. AutoInfo is Significantly Smaller than Puglisi's Supposed Comparables
The Court may reject comparable companies analyses based on
purported comparables that differ significantly in size from the company
being appraised.121 It is undisputed that Puglisi's comparables are all
significantly larger than AutoInfo. As of the Merger date, their market
capitalizations ranged from more than twice, to more than 300 times,
"In re Radiology Assocs., Inc. Litig., 611 A.2d 485, 490 (Del. Ch. 1991).
"9In re AT & T Mobility Wireless Operations Hldgs. Appraisal Litig., 2013 WL
3865099, at *2 (Del. Ch. June 24, 2013) (quoting ONTI, Inc. v. Integra Bank, 751 A.2d 904,
916 (Del. Ch. 1999)).
1200f course, if the Court had accepted that the comparabIcs are truly comparable, it
would have needed to test the reliability of thc EBITDA figures that Puglisi used as inputs.
1
12 See, e.g., Merion Capital, 2013 WL 3793896, at *6 ("[lIt would be inappropriate to
compare a company with an enterprise value of $14.7 million . . . to a company . . . with an

.

enterprise value more than 25 times higher."); Reis v. Hazelett Strip-Casting Corp., 28 A.3d
442, 477 (Del. Ch. 2011) (rejecting the comparable companies approach because the
comparables were "much bigger than [the subject company] . . . [and] enjoy[cd] better access
to capital . . ."); In re PNB Hldg. Co. S'holders Litig., 2006 WL 2403999, at *25 n.125 (Del.
Ch. Aug. 18, 2006) (finding a comparable companies analysis flawed where the "comparable
publicly-traded companies all were significantly larger than [the subject company], with one
having assets of $587 million as compared to [the subject company's] assets of $126 million .
."); Gray v. Cytokine Pharmasciences, Inc., 2002 WL 853549, at *9 n.19 (Del. Ch. Apr. 25,
2002) (finding a comparable companies analysis unreliable where the comparables "taken
together had a market capitalization with a median 24 times higher than [the appraised
company] ... [and t]he median revenue of the comparable companies was 12 times larger than
[the appraised company]").
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AutoInfo's size.' 22 All but two of Puglisi's comparables had a market
capitalization more than ten times Autolnfo's. While recognizing this
fact, Petitioners argue that size, while relevant in other contexts, is not a
determining factor here.
Puglisi testified that he did not observe a meaningful relationship
between a company's size and its multiple among his comparables. He
could not recall "ever discriminating inclusion in comparable companies
based on company size . . . [because] size itself should not have an
impact on the ultimate valuation.' 2 3 Although there may be little
theoretical basis for discriminating comparables based on size, doing so
has empirical support and is common both in practice and in this
Court.1 24 Zmijewski suggests that it would be inappropriate to select
comparables without regard to relative market capitalization without
otherwise controlling for risk and other differences.1 25
All else equal, smaller firms are riskier and thus face higher costs
of equity capital. This higher cost of capital leads to lower market
multiples.' 26 Miller, Stephens's representative, suggests
Typically in this sector, small cap companies tend to
be valued at lower multiples. That's generally been the case
in the . . . dozen years that I've spent covering this sector.
The market tends to ascribe premium multiples to companies
that are larger . . . [and] are considered more stable
businesses. And therefore, investors are willing to . .. afford
those companies . . . a higher trading multiple.1 27
Before delivering its fairness opinion, Stephens performed a
Based on its experience in the
comparable companies analysis.
transportation services industry, Stephens, unlike Puglisi, did not rely
on the median multiple of its comparables. It selected a lower multiple
range, based on differences between AutoInfo and the comparables,
28
including size, business model, and the quality of management.1
'22 Puglisi Opening Report Ex. C.
23
' Trial Tr. 155-56 (Puglisi).

124See supra note 12 1. See also ROBERT W. HOLTHAUSEN & MARK E. ZMIJEWSKI,
CORPORATE VALUATION THEORY, EVIDENCE & PRACTICE 525 (Cambridge Business

Publishers, LLC 2014). Puglisi did cmploy a size premium in his DCF analysis, thus
recognizing the empirically observed size effect whereby the capital asset pricing model
understates the returns to small firms. See Trial Tr. 198-99 (Puglisi).
" 5 Zmijewski Rebuttal Report 1 30.
126Id. at 1 28. See also Merion Capital, 2013 WL 3793896, at *6.
27 Milr Dep. 148.
128Miller Dep. 154-55.
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Stephens grouped its comparable companies by size, which showed a
relationship between size and multiples.1 2 9
While Petitioners criticize Stephens's size grouping as arbitrary
and self-serving, in its initial July 29, 2011, Strategic Initiatives
Overview presentation to Autolnfo, Stephens highlighted the fact that
Autolnfo had "consistently traded at valuation multiples well below its
peer group due to the Company's relatively small scale . . . ."030
Petitioners have failed to show that the size difference between
AutoInfo and Puglisi's supposedly comparable companies
is
immaterial.1 3 1
2. Autolnfo's 100% Agent-Based Model
Puglisi did not consider the differences between freight brokerage
businesses that use the company store model and those that employ an
agent-based model as important for valuation purposes.' 3 2 As described
in Section L.A above, in a company store model, "[b]rokers are direct
employees of the company," while in an agent-based model, the brokers
are independent contractors. 33 According to Miller, who has years of
experience in the transportation sector, "agent-based models . . . are
generally less desirable. They're perceived as riskier. The company does
not have control over the customer relationship. The agent does. And so
the agent-based models are generally . . . less desirable and generally
they tend to trade at lower multiples than the company store models." 3 4
That the market perceives the agent-based model as inferior was
corroborated by the reaction that one Autolnfo stockholder received
while soliciting topping bids for the Company. That stockholder learned
that "the agent-based model with no company-owned locations,
especially in important shipping hubs, was a bigger deal to potential
29
1 Stephens's

Special Committee Presentation 18.
Stephens's Strategic Initiatives Overview 5.
' Petitioners note the Court's usual skepticism of "an expert [who] throws out his
sample and simply chooses his own multiple in a directional variation from the median and
mean that serves his client's cause . . . ." In re Orchard Enters., Inc., 2012 WL 2923305, at
*ll (Del. Ch. July 18, 2012). While Petitioners contend that Puglisi's use of a median multiple
is thus preferable to accepting Stephens's lower numbers, Autolnfo has not suggested that the
Court rely on any comparable companies analysis. Also, Stephens's choice of multiple was not
a post hoc determination made during litigation, but a reasoned selection based on its industry
experience. Regardless, the Court need not consider the soundness of Stephens's choice to
view Puflisi's methodology as unreliable.
Puglisi Dep. 125.
'3 3 L.E.K. Consulting Due Diligence Presentation 32.
Trial Tr. 304 (Miller). Miller testified regarding the many differences between
Autolnfo and the supposedly comparable companies. See Trial Tr. 302-15 (Miller).
30

1

3t
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acquirers than . . . [initially] realized."135 AutoInfo's 100% agent-based
model was a "problem" for potential buyers. 36
At trial, Puglisi, who lacks Miller's experience in the freight
brokerage sector, could not identify which of his comparable companies
used which type of business model, but suspected that the majority were
Miller testified specifically regarding the business
agent-based.' 3 '
models of Stephens's comparables and explained that they mostly use
company store models.' 38 In its fairness opinion, Stephens had taken
advantage of its industry experience and its knowledge of AutoInfo's
business to select a below-median multiple for its comparable companies
analysis.' 39 Petitioners have not established that the differences between
Autolnfo's business model and those of Puglisi's comparable companies
are unimportant.
3. Summary of Puglisi's Comparable Companies Analyses
Because the weight of the evidence suggests that size and business
model affect the multiples at which companies trade in the freight
brokerage industry, Puglisi's comparable companies analyses are not
reliable indicators of value. The Court's confidence in this conclusion is
bolstered by the facts that (i) all of the bids received by AutoInfo during
the sales process implied market multiples well below Puglisi's, and (ii)
Autolnfo ultimately sold, through a thorough sales process, at a price less
than half of Puglisi's comparable companies valuations. 40 The Court
was unable independently to derive in any reasoned manner a valuation
multiple from the purported comparables. Accordingly, the Court gives
no weight to any comparable companies analysis.
D. Merger Price
Zmijewski, AutoInfo's expert, relies on the Merger price as a
reliable indication of Autolafo's fair value at the time of the Merger.
"[W]here no comparable companies, comparable transactions, or reliable
cash flow projections exist, . . . the merger price [may be] the most
'35JX 357 (email exchange regarding Autoinfo's valuation).
6
11 JX 346 (email to uninterested solicited buyer).
'Trial Tr. 238-39 (Puglisi).
3
1 8Trial Tr. 302-14 (Miller). Some companies used a mixed model. Autolnfo used a
100% agent-based model.
39
Trial Tr. 314-15 (Miller).
40
1 See RX-9; RX-10 (demonstrative exhibits charting market multiples implied by bids
for Autolnfo).
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reliable indicator of value."' 4 1 Nonetheless, the Court will give little
weight to a merger price unless the record supports its reliability.
The dependability of a transaction price is only as strong as the
process by which it was negotiated.1 4 2 For example, a transaction that
implicates self-interested parties or an inadequate market check may
generate a price divergent from fair value. Conversely, where a company
"was marketed to potential buyers . . . [through a process that was]
thorough, effective, and free from any spectre of self-interest or
disloyalty," the outcome of that process is significant.1 43
Petitioners argue that the Merger price deserves no weight because
(i) the Merger price is not a business valuation methodology, (ii) the
Court cannot rely on the price if no business valuation methodology, e.g.,
a DCF analysis, was performed to corroborate the price, and (iii) even if
the Merger price could be considered, Autolnfo's sales process was
deficient.
Petitioners' first two contentions are easily dismissed. As
discussed, this Court can, and has, relied on a merger price when
appraising a company. When it is the best indicator of value, the Court
may assign 100% weight to the negotiated price.144 Although the Court
may not presumptively defer to price, no particular valuation
methodology must provide corroboration. Rather, the Court may, in its
discretion, look to any "evidence tending to show that [the merger price]
represents the going concern value of the company rather than just the
value of the company to one specific buyer." 45 Here, evidence regarding
Autolnfo's sales process substantiates the reliability of the Merger price.
The manner by which Autolnfo was sold is described in Section
I.C. above. This case does not involve self-interest or disloyalty; nothing
like a controlling stockholder's freezing out the minority is at issue. The
Merger was negotiated at arm's length, without compulsion, and with
adequate information. It was the result of competition among many
potential acquirers. However, Petitioners argue that the sales process was
flawed and cannot be expected to have produced a price representative of
value. Based on the evidence, the Court concludes that Petitioners'
objections, discussed next, are either unwarranted or overblown.

141Huff, 2013 WL 5878807, at *13.

1 Id.
1Id.
144See, e.g., Union Ill. 1995Iny. Ltd. P'ship v. Union Fin. Gp., Ltd., 847 A.2d 340, 357
(Del. Ch. 2004).
14 5M.P.M. Enters., Inc. v. Gilbert, 731 A.2d 790, 797 (Del. 1999).
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1. Lack of Analyst Coverage
AutoInfo was thinly traded and lacked financial analyst
coverage. Petitioners contend that the market underpriced the
Company because it was ignorant of its potential. While "[t]he court
cannot defer to market price as a measure of fair value if the stock has
not been traded actively in a liquid market," 4 6 the Merger price does
not reflect the value that a potentially uninformed market attributed to
Autolnfo. The Merger price represented a 22% premium to Autolnfo's
average stock price during the six months before February 28, 2013,
the last trading day before public announcement of the Merger.1 47 At
no time in the two years before the Merger's announcement had the
market price for the Company's stock reached $1.00.148 Further, the
Merger price exceeded the highest price that Autolnfo stock had
reached during the previous five years. 149
To shop the Company, Autolnfo retained an experienced
investment bank with knowledge of the transportation industry.
Stephens's fee had an incentive-based component, which allowed the
bank to earn a higher percentage fee the larger the deal. 5 o Stephens
reached out to and provided information on Autolnfo to many potential
bidders. Part of the reason for hiring the bank would have been to
educate the market and assure the Company that it was not leaving value
on the table. '' The Board formed a Special Committee to pursue the
sales process. Ultimately, AutoInfo was sold at a premium to market.
Despite attempts by a stockholder to solicit interest, no topping bid
emerged during the time frame between announcement and closing of the
Merger.1 5 2 While the market may have been uninformed about Autolnfo
before the sales process, it subsequently gained ample information.

" 6Applebaum v. Avaya, Inc., 812 A.2d 880, 890 (Del. 2002). In fact, as discussed, in
an appraisal, the Court may never defer to market price without independently testing its
reliability.
'4XApr. 1, 2013, Autolnfo Schedule 14A at 31.
"48Id.
"9Stephens's Special Committee Presentation I 1.
50
Trial Tr. 280 (Miller).
5
1'
In explaining Stephens's request that the Management Projections be optimistic,
Miller stated "You certainly don't want to be conservative and leave potential shareholder
value on the table." Trial Tr. 282 (Miller).
' 52One investment advisor who had initially been skeptical of the merger concluded,
after learning of the issues associated with an agent-based model, that "the deal was done at a
fair, or very close to fair, price." JX 357 (email to the soliciting stockholder).
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2. Alleged Pressure from Large Stockholders
Petitioners contend that large stockholders pressured the Board to
sell quickly. Approximately 31.4% of Autolnfo's voting power was held
by Baker Street and Kinderhook.' 53 According to Petitioners, those
hedge funds sent a clear message that if a liquidity event were not
achieved, then they would get active and Management would potentially
face a control contest.
Baker Street purchased its stake in the Company in November
2011. By that time, AutoInfo had already begun to consider strategic
alternatives, including a potential sale. The Board had reached out
informally to potential purchasers months before Baker Street became a
stockholder. Stephens's July 29, 2011, presentation to AutoInfo had
indicated "that now is an opportune time to explore initiatives to
maximize shareholder value, including . . . [a c]hange of control
transaction."1 54 By the time Baker Street arrived on the scene, Autolnfo
was already contemplating the selection of a bank to lead the formal
sales process.
Unlike Baker Street, Kinderhook was not adamant that AutoInfo be
sold. Rather, like the Board, Kinderhook desired change to address
AutoInfo's low stock price.' 56 Patterson, the Special Committee's chair,
testified that neither Baker Street nor Kinderhook impacted the sales
process. Before retaining Stephens, the Board had received early
indications of interest and "absolutely" could have sold quickly if the
terms had been right.' 5 7 Instead, the Board retained Stephens and
embarked on a sales process lasting over a year. Near the end of that
process, Patterson told the rest of the Special Committee "I plan to tell
[Comvest] to pay $1.06 or walk away."' 58 If necessary, the Special
Committee was prepared to "regroup, push some changes through and
clean up" for a future sale.' 59 Based on the evidence, neither Baker
Street nor Kinderhook appear to have materially impacted the sales
process.

53

Kinderhook held an 18.4% stake and Baker Street held 13%.
' 54 Stephens's Strategic Initiatives Overview 5.
"Trial Tr. 20 (Patterson).
' 6Trial Tr. 23-24 (Patterson).
'"Trial Tr. 32 (Patterson).
58
X 277 (email from Patterson to other Special Committee members).
59
1d. Petitioners argue that Baker Street had demanded a deal by June 2012 and had
suggested that any sale at or above $1.00 per share would suffice. The Board did not approve
the Merger until 2013 and the Special Committee was "not comfortable" with a $1.00 price.
See id.
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3. Negotiations with Comvest
Petitioners next argue that Comvest completely overwhelmed
AutoInfo's Management and Board during negotiations. More
specifically, they contend that Comvest commissioned the McGladrey
Report as a tool to drive down the Merger price. According to
Petitioners, AutoInfo was incapable of adequately responding to that
report.
Hiring an accounting firm to conduct due diligence is standard
practice for Comvest.W While due diligence sometimes flags issues, in
other cases, the process is positive and the accounting firm concludes
that the target company is actually a better deal than Comvest initially
believed.' 6 1 McGladrey was not the only outside firm hired to conduct
due diligence. For example, Comvest engaged a strategy consultant,
whose review of AutoInfo's business was very positive.1 62
It is mostly undisputed that Autolnfo's CFO was below-average,
the Company used relatively unsophisticated accounting software, and its
accounting records contained errors discovered throughout negotiations.
There is room to debate whether all of McGladrey's adjustments to
Autolnfo's financials were necessary. However, the record does not
support the notion that McGladrey's auditors would have sacrificed their
professional independence to benefit Comvest on this one particular
transaction. AutoInfo did attempt to rebut the McGladrey Report, but
many of McGladrey's findings "were valid issues."' 6 3 Because Autolnfo
had sub-par accounting and financial controls, McGladrey was
understandably alert to potential problems, and Comvest was
understandably concerned by the issues raised. Comvest viewed the
agreement it eventually reached with AutoInfo as inferior to the deal it
had initially anticipated.1'" The record does not support the allegation
that McGladrey was a hired gun employed to overwhelm AutoInfo. 6 1

451-52 (Caple).
452-53 (Caple).
445-46 (Caple).
334 (Miller); see also Trial Tr. 105 (Patterson).
"4Trial Tr. 458 (Caple).
165 Those contacted by an Autolnfo stockholder soliciting topping
bids for the company
shared at least some of McGladrey's concern. See, e.g., JX 320 (email from accountant
questioning "why ... a Shelton, CT based firm (not even a regional firm) [would] be auditing
a Miami based company . . ."); X 325 (cmail from disinterested party stating: "Just as a
personal aside I also wonder about the accounting. They convert notes to goodwill ($10M) in
exchange for cash flow but then they don't amortize the goodwill against that cash flow at all.
I doubt that cash flow will continue infinitely.").
Tr.
Trial Tr.
162Trial Tr.
163Trial Tr.
10Trial
161
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4. Stephens's Process
Petitioners suggest that (i) Stephens's market canvas was
unfocused, Stephens improperly suggested a valuation of
AutoInfo to some bidders, Stephens did not provide a formal valuation
of the Company until the Merger was negotiated, and (iv) the Board did
not adequately oversee the sales process.
The sales process is described supra Section I.C. The weight of the
evidence discredits Petitioners' stated concerns. The Court concludes that
the sales process was generally strong and can be expected to have led to
a Merger price indicative of fair value. Accordingly, it deserves weight
in the Court's valuation.
E. The Court's Determination
Any real-world sales process may be criticized for not adhering
completely to a perfect, theoretical model. Nonetheless, Autolnfo's
process was comprehensive and nothing in the record suggests that the
outcome would have been a merger price drastically below fair value, as
Petitioners' expert suggests. Placing heavy weight on the Merger price "is
justified in light of the absence of any other reliable valuation
analysis." 6 6 Not only are other credible valuations unavailable, but the
record also contains evidence corroborating the Merger price's reliability.
Even Petitioners' expert agrees that Autolnfo was "shopped quite a bit"
and that the sales process was arm's length.' 67 The Merger was the result
of "an adequate process." 68 The Merger price is thus a strong indicator
of value. 69
Before placing full weight on the Merger price, the Court
performed its own DCF analysis. Having rejected the Management
Projections, the Court relied on financial projections that Comvest had
70
prepared for internal use in evaluating the Autolnfo deal.o
In a
February 25, 2013, Investment Committee Memo, Comvest projected
five-year financials for Autolnfo based on both a base case (the "Base
Case Projections") and a downside case scenario. Comvest's projections
were prepared during due diligence to provide more detail than the
Management Projections. They represented Comvest's then-current belief
'"6HuJJ, 2013 WL 5878807, at *13.
'6 7Trial Tr. 221-22 (Puglisi).
'Trial Tr. 222 (Puglisi).
69
D claware law does not require that a sales process conform to any theoretical
standard. Huff 2013 WL 5878807, at * 14.
70
See JX 282 (cmail to Caple attaching Comvest's presentation to its investment
committee).
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After Comvest's
regarding Autolnfo's likely future performance.' 7
investment committee requested "a number of alternative scenarios
below the down side case," a revised downside case and a "shock case"
were also produced.172
When preparing his expert report, Zmijewski considered using the
Base Case Projections in a DCF valuation. While he concluded that those
projections would not yield a reliable indication of fair value, he did use
them to conduct a DCF analysis included in his rebuttal report. Autolnfo
has argued that Comvest's projections are a better forecast of the
Company's future performance as of the date of the Merger than are the
Management Projections.
In his rebuttal expert report, Puglisi analyzed the Comvest Base
Case Projections. He considered them reasonably reliable, observing that
after months of due diligence and hundreds of thousands of
dollars spent, up until days prior to the stockholder vote on
the transaction, Comvest continued to focus its internal
investment committee presentations on its Base case
projections, including in its closing memo, noting the
Company's strong 2013 first quarter results, and highlighting
that the Company had outperformed revenue and gross
margins stated in its Base case projections. 173
Because the Base Case Projections are the most reliable forecast in
the record, the Court employed them in its DCF analysis. The Court
generally adopted the DCF framework used by Zmijewski in his rebuttal
expert report. 74 However, as explained in Section 3.F below, the record
does not support Zmijewski's decision to remove $1,449,000 per year
(before tax) in purported merger cost savings. The Court added back that
value to arrive at a corrected estimate of Autolnfo's forecasted free cash
flows. The Court otherwise credited the uncontroversial assumptions
underlying Zmijewski's model, as well as his use of 17.57% as
AutoInfo's weighted average cost of capital ("WACC").
The parties disagree on Autolnfo's WACC, which is used in a DCF
analysis to discount cash flow projections and a terminal value to
"'7 Trial Tr. 449 (Caple).
72
1 Trial Tr. 450-51 (Caple).
73
1 JX 382 (Puglisi Rebuttal Report) at 10.
Despite the gulf between the parties' fair value estimates, there is little dispute over
the appropriate DCF model. Rather, the parties disagree on whether there are reliable inputs to
run a DCF and the appropriate equity size premium, which impacts AutoInfo's cost of equity
and thus its weighted average cost of capital.
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estimate the Company's enterprise value as of the Merger. Zmijewski
used a WACC of 17.57%, while Puglisi used 11.30%. The difference
stems entirely from debate regarding the appropriate equity size premium
to be added to AutoInfo's cost of equity.' 75 The most common method
for estimating a company's cost of equity, and the method employed by
both experts, is application of the capital asset pricing model (the
"CAPM"). Because empirical evidence suggests that the CAPM
understates small companies' costs of equity, valuation professionals
often add a size premium, based on historically observed data, to a
CAPM-derived cost of equity.7 6 Zmijewski and Puglisi each added a
size premium to Autolnfo's CAPM-based cost of equity; Zmijewski used
11.65%, and Puglisi selected 3.8 1%.
Following standard practice, both experts derived the size
premium using data from Ibbotson Associates ("Ibbotson"). The 2013
edition of Ibbotson breaks down publicly traded stocks into deciles based
on market capitalization.177 It further breaks down the 10th decile, which
includes the smallest companies, into four subdeciles. Subdecile 10z
subsumes the smallest companies in Ibbotson's data set.
Puglisi chose the size premium for Ibbotson's micro-cap category,
which includes the 9th and 10th deciles, i.e., companies with market
capitalizations ranging from $1.139 million to $514.209 million.
Zmijewski looked to the 10z subdecile, which consists of companies
with market capitalizations from $1.139 million to $96.164 million. At
the time of the Merger, AutoInfo had a market capitalization of
approximately $30 million. AutoInfo thus fell comfortably within
subdecile 10z based on its market capitalization. For several reasons, the
Court relied on the 1 Oz size premium.
First, Puglisi testified that he "would have used [a size premium]
close to the 10z category, if not 10z itself," had he not believed it
necessary to strip out a marketability factor.' 78 Puglisi's adjustment to
the size premium runs counter to Delaware law.' 79 In Gearrealdv. Just
Care, Inc., this Court "decline[d] to reduce the Company's size premium
to less than what is implied by its actual size." 80 In that case, as here,
the parties agreed as to which Ibbotson subdecile applied based on size
alone, yet petitioners' expert used a lesser size premium to "eliminate[e]
"See RX-1 (demonstrative exhibit comparing the experts' WACC calculations).
6

" SHANNON P. PRATrT & ROGER J. GRABOWSKI, COST OF CAPITAL: APPLICATIONS

AND EXAMPLES 232-61 (John Wiley & Sons, Inc. 4th cd. 2010).
17177 JX 201.
8
7 Puglisi Dep. 156.
79
See Gearreald v. Just Care, Inc., 2012 WL 1569818, at *10-12 (Dcl. Ch. Apr. 30,
2012).
'801d. at *12.
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the 'well-documented liquidity effect' contained within the size
premium."'81 The Court rejected the adjustment "because the liquidity
effect at issue relate[d] to the Company's ability to obtain capital at a
certain cost, . . . [and was therefore] related to the Company's intrinsic
value as a going concern and should be included when calculating its
cost of capital." 82 Petitioners attempt to distinguish between a
marketability discount and an illiquidity discount, which may represent
distinct concepts in a separate context. However, Autolnfo's cost of
capital directly affects transactions between the Company and providers
of capital, and is thus part of its value as a going concern. Because in
these circumstances there is an insufficient factual basis for doing so, the
Court declines to depart from the size premium implied by Autolnfo's
actual size. 83
The Court also considered the fact that Stephens, when valuing
AutoInfo, used a size premium and WACC even higher than what
Zmijewski recommends. Stephens believed that AutoInfo would need to
significantly increase its market capitalization to benefit from a lower
WACC.'84
Perhaps most importantly, relying on Puglisi's WACC
produces an estimate of fair value completely divorced from the
negotiated Merger price (and the other bids offered for the Company).
The discrepancy between Puglisi's estimates and the market's valuation
of AutoInfo cannot be explained by anything in the record. 85
Using a WACC of 17.57% and the Base Case Projections, the
Court performed a DCF analysis that resulted in a fair value
determination of approximately $0.93 per share on the date of the
Merger.
Under Delaware law, it would be appropriate to provide
weight to the value as implied by the Court's DCF analysis. 87
Nonetheless, because the Merger price appears to be the best estimate of
value, the Court will put full weight on that price.' 88

Id. at *10.
...
Id.

at *11.
&

Id. at *12. While lbbotson no longer publishes 1Oz size premium data, Duff
Phelps, LLC has "pick[ed] up the mantic." Trial Tr. 590 (Zmijewski). Duff & Phelps is a
widely used and well-respected source of size premium data. See Pratt & Grabowski, supra
note 176, at I 10.
"Stephens's Strategic Initiatives Overview 12.
'Cf Union Ill. 1995 Inv. Ltd. P'ship, 847 A.2d at 359 n.43 (citing to a highlyregarded corporate finance text for the proposition "that if the DCF analysis you perform of a
stock does not match the market price, you have probably used poor forecasts").
16The Base Case Projections were provided to the Court in native format at JX 390.
The Court used Zmijcwski's basic model, as set forth in his rebuttal report.
"See Union Ill. 1995 Inv. Ltd. P'ship, 847 A.2d at 364.
88
id.
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F. Must the Merger PriceBe Adjustedfor Cost Savings?
While the Merger price was the baseline for Zmijewski's fair value
opinion, he adjusted that amount downward to account for the portion of
the price that he deemed attributable to the consummation or prospect of
the Merger.' 89 In this, as in any appraisal action, the Court must value
Petitioners' shares "exclusive of any element of value arising from the
accomplishment or expectation of the merger . .. 9."'Autolnfo argues
that two categories of cost savings, which increased the price that
Comvest was willing to pay for it, must be backed out of the Merger
price to arrive at AutoInfo's fair value as a going-concern as of the
Merger date. Those categories are (i) public company costs that Comvest
could eliminate once Autolnfo ceased trading as a public company, and
(ii) executive compensation costs that Comvest planned to eliminate.
AutoInfo bears the burden of showing that adjustments should be made
to the Merger price.
Zmijewski suggests backing out these cost savings because
AutoInfo's stockholders likely captured 100% of the value created by
those savings and, thus, the value is embedded in the Merger price.1 92
He cites academic literature that concludes that target firms capture
virtually all of the value created by corporate combinations through the
price paid by the acquirer.1 93 Because the $1.05 price would be
expected to reflect anticipated cost savings, Zmijewski adjusted the
Merger price downwards to account for Merger-related effects on the
stock's value.
This Court only excludes from an appraisal award value that is
merger-specific.1 9 4 An appraisal award does not include "the amount of
any value that the selling company's shareholders would receive because
a buyer intends to operate the subject company, not as a stand-alone
going concern, but as a part of a larger enterprise, from which synergistic
gains can be extracted." 95
Zmijewski based his calculation of cost savings on adjustments
that Comvest made to AutoInfo's earnings when preparing the Base Case
Projections. Comvest apparently anticipated savings related to public
fair value estimate was thus below the Merger price.
'"8 Del. C 262(h).
91
1 See HuffFund Inv. P'ship v. CKx, Inc., 2014 WL 2042797, at *2 (Del. Ch. May 19,
2014), afj'd, -- A.3d --, 2015 WL 631586 (Del. Feb. 12, 2015) ("Hujffund").
2
19 Zmijewski Opening Report 198.
"Id. at 197.
94
1 HuffFund, 2014 WL 2042797, at *3.
1 Union Ill. 1995 Inv. Ltd. P'ship, 847 A.2d at 356.
19Zmijewski's
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company costs and executive compensation. It assumed that the savings
would not grow over time and would persist into perpetuity.196
In Huff Fund, the respondent company urged the Court to subtract
$0.29 from the merger price to arrive at fair value.'
Its rationale was
that prior to the merger, the acquirer had identified $4.6 million in annual
cost savings that it hoped to realize by converting the target from a
publicly held corporation to a privately held firm.1 98 The evidence for
those anticipated cost savings was an investment memorandum that the
acquirer had prepared. The Court did not need to "reach[] the theoretical
question of under what circumstances cost-savings may constitute
synergies excludable from going-concern value under Section 262(h)"
because the record did not establish that the acquirer had based its bid on
cost savings that the target could not have itself realized had it continued
as a going concern.199
Accepting Zmijewski's adjustments would appear to require the
Court to reduce for cost savings the fair value established in an appraisal
proceeding through reliance on the transaction price. Allowing a near
automatic reduction in price would reverse the burden that is on the party
arguing that adjustments are warranted. Zmijewski derived his cost
savings figures from three lines of data included in Comvest's
development of its Base Case Projections. 200 The Court does not know
how Comvest arrived at its numbers or even what it included as "public
company costs." Unlike the Merger price, which was corroborated by a
thorough and public sales process, the reliability of the purported cost
savings has not been tested. 20 1 Autolnfo has thus failed to establish that
any downward adjustment to the Merger price is warranted.202

Zmijewski Opening Report [ 100.
u Fund, 2014 WL 2042797, at *3.
Id.
"Id.
2
mZmijewski Opening Report 1 100. Autoinfo cites to one other one-page document
that purports to show Comvest's plan to save on executive compensation. See JX 348. No
context for that document was provided and Zmijcwski did not rely on it in calculating cost
savings.
201 Because Autolnfo has failed to provide adequate evidence to support its adjustments
to the Merger price, the Court need not reach the issue of whether similar cost savings would
be excluded from fair value in another context.
20 2
Further, AutoInfo has not established that the executive compensation cost savings,
which represent the bulk of Zmijewski's adjustments, could only have been realized through
accomplishment of a merger. The Special Committee expected that if the Comvest deal fell
through, the Board would push through Management-related changes in the hope of increasing
share price. See, e.g., JX 277 (Patterson email to other Special Committee members).
97
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IV. CONCLUSION

Where, as here, the market prices a company as the result of a
competitive and fair auction, "the use of alternative valuation techniques
like a DCF analysis is necessarily a second-best method to derive
value."2 0 3 The result of a DCF analysis depends critically on its inputs.
For example, small changes to the assumed cost of capital can
dramatically impact the result.
AutoInfo's expert, a tenured professor at the University of Chicago
Booth School of Business, concluded that there is no reliable data to
input into a DCF or comparable companies model. He determined that
the process by which Autolnfo was marketed and sold would be
expected to have led to a price indicative of the fair value of the
Company's stock. The Court has independently reached these same
conclusions.
For the reasons set forth above, the fair value of one share of
AutoInfo at the time of the Merger was $1.05. Petitioners are entitled to
interest at the legal rate. Counsel are requested to confer and to submit an
implementing form of order.

2o3 Union Ill. 1995 Inv. Ltd. P'ship, 847 A.2d at 359.

COURT OF CHANCERY OF THE STATE OF DELAWARE
JOHN W. NOBLE
VICE CHANCELLOR

417 SOUTH STATE STREET
DOVER, DELAWARE 19901

TELEPHONE: (302) 739-4397
FACSIMILE: (302) 739-6179
May 7, 2015
Anne C. Foster, Esquire
Richards, Layton & Finger, P.A.
920 North King Street
Wilmington, DE 19801
Re:

Andrew D. Cordo, Esquire
Ashby & Geddes
500 Delaware Avenue, 8th Floor
Wilmington, DE 19801

In re Nine Systems CorporationShareholdersLitigation
Consolidated C.A. No. 3940-VCN
Date Submitted: January 13, 2015

Dear Counsel:
In its post-trial opinion, the Court found that Defendants' breached
the duty of loyalty (or aided and abetted such a breach) by conducting a
2
self-interested recapitalization.
Unfortunately for Plaintiffs, monetary
damages were not available because the pricing was fair and Plaintiffs
suffered no quantifiable damage. The Court granted the Plaintiffsshareholders in their individual capacities-leave to "petition the Court
for an award of attorneys' fees and costs," noting "its inherent equitable
power to shift attorneys' fees and its statutory authority to shift costs."3
After briefing and oral argument on the topic, the Court finds that an
award of $2 million for attorneys' fees and expenses (other than court
costs) is equitable.4
The post-trial opinion recounted the factual background of this
dispute in detail, and the Court will not do the same here. Relevant to
the pending motion, Plaintiffs' counsel accrued $11,427,195.23 in fees
'For the purposes of this fee petition, the Defendants arc Wren Holdings, LLC; Javva
Partners, LLC; Catalyst Investors, L.P.; Dort A. Cameron, III; Howard Katz; and Christopher
Shipman. The reason for shifting fees is the breach of fiduciary duty. Although Andrew
Dwycr aided and abetted such a breach, he was not a fiduciary. Troy Snyder, although a
fiduciary, did not violate his duty of loyalty (or act in bad faith); thus, the Company's (as
defined infra) § 102(b)(7) charter provision exculpates him from monetary liability.
2
1n re Nine Sys. Corp. S'holders Litig., 2014 WL 4383127 (Del. Ch. Sept. 4, 2014).
3
Id. at *52 (footnote omitted).
4
The Court's analysis is limited to shifting attorneys' fees; that implicates equitable
principles and equitable discretion and not the award of court costs. Costs can be handled
separately.
845
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and costs, representing Plaintiffs through two complaints, motion to
dismiss proceedings, summary judgment proceedings, an eleven-day
trial, and related efforts. Plaintiffs' lead counsel, Jones Day, performed
a majority of the work and paid fees and expenses for Delaware counsel.
Jones Day had a contingency-fee agreement contemplating a return of its
"out-of-pocket expenses" and 40% of any excess recovery as attorneys'
fees.
Plaintiffs claimed that Streaming Media Corporation, later known
as Nine Systems (the "Company"), was worth $30.89 million at the time
of a recapitalization in 2002 that materially diminished their equity
An individual affiliated with a major shareholder had
percentages.
valued the Company at $4 million for that recapitalization. Plaintiffs
sought damages of over $130 million, plus interest, after the Company
was acquired for approximately $175 million in 2006.9
This Court has "equitable power to award fees in a proper case."' 0
However, equitable fee shifting is "unusual relief' because of the
American Rule, under which each party generally must pay its own
attorneys' fees." The American Rule is subject to a number of wellestablished exceptions, such as "cases where the underlying (prelitigation) conduct of the losing party was so egregious as to justify an
award of attorneys' fees as an element of damages."' 2
There is
substantial authority indicating that the bad faith exception is limited to
cases of "intentional misconduct,"' 3 but the Court's equitable powers can
be viewed more broadly as permitting fee shifting "where the situation or
5

Aff. of Lawrence D. Rosenberg in Supp. of PIs.' Pct. for Att'ys' Fees & Costs
("Rosenberg Aff.") ¶¶ 4-5, 7-11, 19-21.
6
1d. ¶i¶ 12, 14.
7
Id. 1 13 n. I. Of those fees, 30% were to be paid to other counsel in New York.
Defendants raise concerns about this arrangement. See, e.g., Defs.' Answering Br. in Opp'n to
PIs.' Post-Trial Pet. for Att'ys.' Fees & Costs 53 n.131. Plaintiffs' counsel respond that the
arrangement was fully disclosed to their clients. PIs.' Reply in Supp. of Post-Trial Pet. for
Att'ys' Fees and Costs 12 n.2. Ultimately, Plaintiffs are awarded only part of their requested
fees, and the questions before the Court are whether Plaintiffs are entitled to fees, and in what
amount-not what Jones Day may do with them.
8In re Nine Sys., 2014 WL 4383127, at *20.
9
1d. at *1.
o5Scion Breckenridge Managing Member, LLC v. ASB Allegiance Real Estate Fund,
68 A.3d 665, 685, 687 (Del. 2013).
"E.g., Reagan v. Randell, 2002 WL 1402233, at *3 (Del. Ch. June 21, 2002) (internal
quotation marks omitted).
12 Id. (internal quotation marks omitted). The common fund and corporate benefit
exceptions do not directly apply here, although associated equitable and policy considerations
are informative.
13See Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporate and Commercial
Practice in the Delaware Court of Chancery § 13.03[d], at 13-14-13-15 & n.54 (2014)
(collecting cases).
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'

the equities dictate that such a burden should not fall on the prevailing
party."I 4 In awarding fees, whether as a proxy for unquantifiable
damages or as a traditional fee award, Delaware courts have considered a
need "to discourage outright acts of disloyalty" and to avoid penalizing
plaintiffs "for bringing a successful claim against the [defendants] for
breach of their fiduciary duty of loyalty.""
After trial, the Court determined that Defendants breached their
duty of loyalty to Plaintiffs. Among the Court's findings were that they
(1) "utter[ly] fail[ed] to understand th[eir] fiduciary relationship" with
Plaintiffs,' 6 (2) "knowingly excluded" from the decision-making process
a director who represented a group of minority shareholders, 7 (3)
effected the recapitalization through a "grossly inadequate process,"' 8
and (4) "sought to avoid full and fair communications with the
Company's stockholders."' 9
Plaintiffs could not recover monetary
damages, however, because "the equity value of the Company in January
2002 before the Recapitalization was $0."20 The failure of the fiduciaries
to follow a credible valuation process perhaps can be explained through
consideration of the Company's limited financial means at the time. No
similar benefit of the doubt cloaks the failure to disclose the
recapitalization and its consequences to the shareholders or the lack of
information about the Company's activities and relocation over several
years. A finding of "bad faith" depends on context, and the Court is
satisfied that Defendants' pre-litigation conduct qualifies. 2
Moreover, the broader, unusual circumstances of this case support
an equitable shifting of fees.
Namely, Plaintiffs held reasonable
concerns about the recapitalization, Defendants' concealment of
information hindered pre-merger legal action, and Plaintiffs succeeded in
showing that Defendants breached their duty of loyalty. The Plaintiffs
did not incur any out-of-pocket obligation to pay attorneys' fees because
of the contingent nature of their fee agreement with counsel, but that
does not necessarily equate Jones Day's efforts to the functional
equivalent of a charitable undertaking. In other words, Defendants who
rightfully ought to owe Plaintiffs' attorneys' fees should not be able to
4

Loretto Literary & Benevolent Inst. v. Blue Diamond Coal Co., 444 A.2d 256, 260
(Del. Ch. 1982).
15See, e.g., William Penn P'ship v. Saliba, 13 A.3d 749, 759 (Del. 2011).
In re Nine Sys., 2014 WL 4383127, at *36.
7
E.g., id. at *35.
'Id. at *47.
'91d. at *18.
201d. at *45.
21To be clear, the Court does not find bad faith in the conduct of
the litigation.
1

848

DELAWARE JOURNAL OF CORPORATE LAW

VOL. 40

avoid their obligations because of the way in which the Plaintiffs
structured their relationship with their counsel.22
This is a troubling case that tests the range of equity's powers.
Defendants' conduct warrants a shifting of fees, but the shifting of fees
cannot be in an amount grossly disproportionate to the benefit the
litigation can achieve. Litigation of this nature is expensive. Jones Day's
efforts were not unreasonable if Defendants' potential liability was in
excess of $30 million. The Court, obviously with the benefit of trial,
concluded that such an amount was not supported, but it could have been
reasonable to anticipate before trial a recovery of $3-4 million (before
interest).
The fees sought by Jones Day are disproportionate and
plainly excessive in relation to the Court's perception of a plausible pretrial damages assessment.24

22

Defendants argue that fees cannot be shifted because Plaintiffs bore no litigation
expenses. A number of cases have limited awards to amounts "actually incurred" by
plaintiffs. See, e.g., Scion, 68 A.3d at 683-85 (discussing contractual fee shifting but
remanding for a decision on equitable fee shifting); Loretto, 444 A.2d at 261 (finding fee
shifting appropriate and concluding that "[t]he amount of counsel fees to be awarded,
however, must be limited to the reimbursement of reasonable fees actually incurred").
Nonetheless, Defendants have not convinced the Court that it loses its equitable discretion
whenever a plaintiff negotiates a contingency-fee agreement. That the Supreme Court
remanded Scion for consideration of whether equitable fec shifting was appropriate (after
rejecting a contractual fee award for lack of "incurred" expenses) further weakens
Defendants' arguments. See Scion, 68 A.3d at 686-88. The trial court in that case thereafter
declined to shift fees for pre-litigation conduct, but the facts can be distinguished for a
number of reasons-including a lack of harm beyond that remedied by contract reformation.
See ASB Allegiance Real Estate Fundv. Scion Breckenridge Managing Member, LLC, 2013
WL 5152295, at *8-9 (Del. Ch. Sept. 16, 2013).
23That range is uncertain but can find some support in the record. For example,
former director and CEO Art Williams, who at times may have been unduly optimistic,
wrote an email valuing the Company's assets at $10 million, and the Company used
projections in November 2001 that put its value at $18.1 million. In re Nine Sys., 2014
WL 4383127, at *38. Plaintiffs' aggregate interest was diluted from approximately 26% to
approximately 2% in the recapitalization. Id. at *17.
24
Cf City of Riverside v. Rivera, 473 U.S. 1315 (1985) (granting a stay of a lower
court's mandate to pay a sum of attorneys' fecs-awarded under a federal fee shifting statutesubstantially larger than jury-awarded damages). In granting the stay of the fee award which
was later sustained, Justice Rehnquist, as Circuit Justice, explained:
The billing experience I gained in 16 years of private practice strongly
suggests to me that a very reasonable client might seriously question an
attorney's bill of $245,000 for services which had resulted solely in a
monetary award of less than $34,000. In this sense nearly all fees are to a
certain extent "contingent," because the time billed for a lawsuit must bear a
reasonable relationship not only to the difficulty of the issues involved but to
the amount to be gained or lost by the client in the event of success or failure.
Id. at 1321. In some circumstances there is not necessarily a proportionality requirement for
fee awards. Here, in the exercise of equitable discretion, proportionality and reasonableness
are key guidelines for determining the appropriate award.
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If Plaintiffs' lodestar is unreasonable, what does the Court do? 25
Some fee is warranted, and that any fee would be speculative and
uncertain does not necessarily lead to the conclusion that no fee can be
set. Just because determining an award of fees is difficult is not an
excuse for not awarding any fees. One approach, and there is much
room for doubt and second-guessing, is to project a reasonable prelitigation recovery range, but to discount it based upon the ultimate
failure to recover any damages. If Saliba is correct about the right of a
party to recover attorneys' fees even though that party recovers nothing,
then there should be some substitute process to allow for a fee award
even though the actual billings are disproportionate.
A projection of a litigation recovery range would enable the Court
26
to undertake a quasi-Sugarland
analysis in light of the considerations
set forth above. The Sugarland analysis considers "1) the results
achieved; 2) the time and effort of counsel; 3) the relative complexities
of the litigation; 4) any contingency factor; and 5) the standing and
ability of counsel involved," with the results achieved carrying the most
importance.27 Strictly speaking, the quantifiable benefit obtained in this
litigation was $0.28 Nonetheless, Plaintiffs were harmed by faithless
fiduciaries, and the litigation vindicated certain important rights related
to a company that was arguably worth more than $4 million at the
relevant time. Over 19,000 hours were dedicated to this litigation; the
Court has no reason to question the integrity of that effort. 29 Counsel
tackled complex legal issues, "including standing doctrines . . . ; the
doctrinal limitations of Gentile; the existence of self-dealing, conflicts of
interest and a control group; and the valuation of a start-up company." 3 0
Jones Day worked on a completely contingent fee arrangement, paying
Delaware counsel. Finally, Jones Day and Plaintiffs' Delaware counsel
are able representatives and respected practitioners in this Court.

25
1n contrast, the lodestar in Saliba was reasonable in the circumstances. See Saliba v.
William Penn P'ship, C.A. No. 111, at I (Del. Ch. Mar. 23, 2011) (ORDER) ("Plaintiffs are
awarded their reasonable attorney's fees and costs in the amount of $346,035.24 (including
allowable interest)."); see also Saliba v. William Penn P'ship, 2010 WL 1641139 (Del. Ch.
Apr. 12, 2010). The dispute involved real estate which was valued at over $5 million by courtappointed experts. William Penn P'ship, 13 A.3d at 758.
SugarlandIndus., Inc. v. Thomas, 420 A.2d 142 (Del. 1980).
27
2 Ams. Mining Corp. v. Theriault, 51 A.3d 1213, 1254 (Del. 2012).
1Of course, although direct application of Sugarland requires
consideration of the
benefit for which Plaintiff can claim credit, an adapted approach offers one method for
arriving at a reasonable (in context) award.
29
3 See Rosenberg Aff. ¶ 17 (stating Jones Day's total).
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In conclusion, based on a more realistic benchmark of a $7-10
million benefit,3t Plaintiffs are entitled to an award of $2 million in
attorneys' fees and expenses (other than court costs). Such an award
promotes meritorious litigation to address harm from disloyal acts and
comports with equitable principles. Indeed, it is a number consistent
with a more general application of equitable fee shifting considerations.
IT IS SO ORDERED.
Very truly yours,
Is/John W. Noble
JWN/cap
Register in Chancery-K
cc:

31This range is an amalgam of plausible pre-trial expectations,
discounting for
litigation uncertainty and the particular risk of this proceeding, and interest.

