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ABSTRACT

For over fifty years, foreign plaintiffs found Delaware to be a safe
forum when brining a lawsuit against a Delaware entity, in part because
of the State's strict forum non conveniens doctrine. But, as a result of
the Delaware Supreme Court's decision in Martinez v. E.I. DuPont de
Nemours & Co., the burden placed on defendants under the doctrine has
been eased. The Supreme Court used Martinez as an opportunity to
adjust the overwhelming-hardship standard in a way that will arguably
lead to a more practical application of the forum non conveniens
doctrine. In light of the case history and prior decisions, however, it is
equally likely that this case will produce discord in the application of the
doctrine by allowing trial courts to retain jurisdiction over corporate
and commercial disputes while clearing their dockets of "less desirable"
suits. The judiciary may be able to resolve this discord, should it arise,
by turning to public interest factors.
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Prior to Martinez, Delaware, in addition to being home to many of
the world's largest corporations,” was also considered a safe bet for
plaintiffs when choosing a forum for litigation in part due to its strict
application of the forum non conveniens doctrine.® Delaware courts had
no issues with maintaining lawsuits over disputes that had little to no
causal nexus to the State,” and the overwhelming hardship requirement
was, in application, an extremely high bar for Delaware corporations to
reach.'” But, Martinez makes it clear that foreign plaintiffs should not
get too comfortable in Delaware if the controversy is not substantively
based in the State or its law."" The court showed that going forward
there is going to be greater consideration given to the application of
Delaware law to the controversy and public interest factors when
performing its forum non conveniens analysis,”” particularly when a
significant portion of the parties or the facts of the dispute are foreign."

In light of Martinez, when will Delaware courts be more inclined
to retain jurisdiction over disputes involving foreign parties and foreign
events? The answer lies in the nature of the dispute and specifically
whether the dispute is based on corporate or commercial law."* Given

’See Lucian Arye Bebchuk & Assaf Hamdani, Vigorous Race or Leisurely Walk:
Reconsidering the Competition over Corporate Charters, 112 YALE L.J. 553, 565-68 (2002)
(observing that 57.75% of publicly traded companies and 59.46% of Fortune 500 companies
are incorporated in Delaware); see also LEWIS S. BLACK, JR., DEL. DEP'T OF STATE, DIV. OF
CORPS., WHY CORPORATIONS CHOOSE DELAWARE 1 (2007).

8See Faith Stevelman, Regulatory Competition, Choice of Forum, and Delaware's
Stake in Corporate Law, 34 DEL. J. CORP. L. 57, 62, 104-06 (2009); see also Sidney K. Smith,
Note, Forum Non Conveniens and Foreign Policy: Time for Congressional Intervention?, 90
TEX. L. REV. 743, 756-57 (2012) ("Delaware courts have strictly construed the overwhelming-
hardship standard and have repeatedly denied motions to dismiss for forum non conveniens . . .
. Delaware has remained an extremely friendly forum for foreign plaintiffs . . . .").

’This was expressly acknowledged as far back as 1965. Kolber v. Holyoke Shares,
Inc., 213 A.2d 444, 446 (Del. 1965) ("It is quite ordinary for Delaware courts to determine
causes in which all persons involved are non-residents of Delaware and in which none of the
events involved occurred here. These factors alone are not, in our opinion, sufficient to
warrant interference with the plaintiff's usual choice of forum.").

"See supra note 1 and accompanying text; see also Smith, supra note 8, at 755-57.

""The Court emphasized that prior decisions gave "inadequate weight" to the
application of Delaware law to the controversy. Martinez v. E.I. DuPont de Nemours & Co.,
86 A.3d 1102, 1111 (Del. 2014). The Court then went on to state that "plaintiffs who are not
residents of Delaware, whose injuries did not take place in Delaware, and whose claims are not
governed by Delaware law have a less substantial interest in having their claims adjudicated in
Delaware." Id.

2Id. at 1111-13.

BSee id.

"*See Martinez v. E.I. DuPont de Nemours & Co., 82 A.3d 1, 33-34 (Del. Super. Ct.
2012) (discussing the importance of Delaware courts providing a neutral forum for litigating
commercial disputes as opposed to other types of disputes).
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explored later is whether the bar is equally low when foreign plaintiffs
bring commercial disputes.'’

Martinez appealed the Superior Court's decision on several
grounds, but the Supreme Court decided that the forum non conveniens
dismissal was a proper exercise of the trial court's discretion and only
addressed that issue on appeal.”’ After discussing the standard of
review'” and Cryo-Maid factors,'” the court reexamined the
"overwhelming hardship requirement"'* that has been the defining
criteria of Delaware's forum non conveniens doctrine.'”

Justice Holland, writing for the majority, discussed the
overwhelming hardship requirement's role in the analysis and how many
believed that it posed an "insurmountable burden" to Delaware
companies.'”® The Supreme Court rejected this interpretation and took
the opportunity to set a definition of "overwhelming hardship" that will
lead to a more practical application of the forum non conveniens
doctrine.””” The court looked to a Court of Chancery opinion delivered
by then-Vice Chancellor Strine, which stated, "a more restrained
meaning is at the essence of the [overwhelming hardship] standard."'*®
Overwhelming hardship was then defined as a "stringent" standard that
required the balance of factors to weigh "strongly" in favor of
dismissal.'””” The court left no doubt that, under this construction, the

"2 See infra Part IV.A.

"*' Martinez, 86 A.3d at 1104.

"The trial court's decision was reviewed under the abuse of discretion standard. Id.
But, it arguably should have been subject to a de novo review since the trial court considered
irrelevant issues in its analysis and did not correctly apply the established legal principles.
See, e.g., Mar-Land Indus. Contractors, Inc. v. Caribbean Petroleum Ref., L.P., 777 A.2d 774,
777 (Del. 2001) ("Whether the trial court applied the appropriate legal standard in considering
a motion to dismiss, however, presents this Court with a question of law that is reviewed de
novo."); Candlewood Timber Grp., LLC v. Pan Am. Energy, LLC, 859 A.2d 989, 999-1000
(Del. 2004) ("By injecting an irrelevant factor into the forum non conveniens analysis, the
Court of Chancery lowered the applicable standard.").

12 See Gen. Foods Corp. v. Cryo-Maid, Inc. 198 A.2d 681, 684 (Del. Ch. 1964).

"**Martinez, 86 A.3d at 1104-06.

IZSId.

614 at 1105 ("The experience in those cases have led some trial judges to conclude
that term 'overwhelming hardship' suggests an insurmountable burden for defendants. That
perception, although understandable, is not accurate.").

"1d. at 1105-06.

"IM2 Merch. & Mfg., Inc. v. Tirext Corp., 2000 WL 1664168, at *7 (Del. Ch. Nov.
2,2000) ("While the outcomes in recent cases and the term 'overwhelming hardship' itself may
suggest an insurmountable burden that can only be met if a defendant were to be rendered
impecunious by the procession of litigation in Delaware, a more restrained meaning is at the
essence of the standard.").

"*’Martinez, 86 A.3d at 1106.
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overwhelming hardship requirement is certainly within the reach of
Delaware companies.'*’

The Supreme Court held that the trial court did not abuse its
discretion in finding overwhelming hardship after "conduct[ing] a
detailed analysis of each of the Cryo-Maid factors" and considering the
burdens that would be placed on "DuPont and the courts of Delaware.""'
The issues the court found central to the overwhelming hardship
requirement were (1) the plaintiff was a foreign national, and she was
entitled to less deference in her choice of forum, (2) practically all
relevant events occurred in Argentina, (3) the case involved (among
other claims) an unsettled issue of Argentine law,”” and (4) the
applicable law was in Spanish, not English.”® Even though the trial
court thought that DuPont faced overwhelming hardship because it was
the wrong defendant,** the Supreme Court explicitly and correctly left
this out of the analysis,”” but nonetheless supported the trial court's
ultimate findings."®

The simple fact that DuPont satisfied the overwhelming hardship
requirement is astounding considering prior decisions.”’ Before this
decision, the Supreme Court did not typically find the involvement of
foreign parties, foreign events, foreign laws, and foreign languages as
sufficient to show overwhelming hardship."”® The bar has been lowered.
From this point forward, Delaware companies can successfully meet the
overwhelming hardship requirement by showing that the Cryo-Maid
factors "strongly" support dismissal.'”’

13074

ISIld.

"2Both the trial court and Supreme Court focused on the plaintiff's "direct participant"
allegations against DuPont and how this is an unsettled area of Argentine law. /d. at 1108;
Martinez v. E.I. DuPont de Nemours & Co., 82 A.3d 1, 9-10, 13-14 (Del. Super. Ct. 2012).
While this is certainly a factor that weighs in favor of dismissal, the plaintiff also alleged that
DuPont was liable for independent acts of negligence, which did not involve an unsettled area
of law. See supra note 112. Furthermore, before Martinez, it was not unusual for Delaware
courts to decide unsettled issues of another sovereign's law. See infia note 144.

" Martinez, 86 A.3d at 1106-08.

1% See supra notes 109-13 and accompanying text.

% Martinez, 86 A.3d at 1108 ("We do not premise our affirmance on a conclusion that
the Superior Court correctly decided that DuPont was not a proper defendant.").

3514, at 1106-11. But see supra note 122 (discussing the abuse of discretion versus de
novo standards and why the de novo standard was arguably the proper standard).

¥ See supra Part 11.B.

138 See supra notes 70-85 and accompanying text.

Overwhelming hardship now has a much "more restrained" meaning. Martinez v.
E.I. DuPont de Nemours & Co., 86 A.3d 1102, 1105 (Del. 2014) (quoting IM2 Merch. & Mfg.,
Inc. v. Tirext Corp., 2000 WL 1664168, at *7 (Del. Ch. Nov. 2, 2000)).
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The court then proceeded to address "the application of Delaware
law" as a Cryo-Maid factor that was previously given "inadequate
weight.""* It found that not only was the application of Delaware law a
key factor, but so was the broader consideration—"the right of all parties
. . . to have important, uncertain questions of law decided by the courts
whose law is at stake . . . """ Delaware substantive law was not
involved in this case, and the plaintiff was, in certain counts of the
complaint, asking Delaware courts to decide an unsettled area of
Argentine law.' The court essentially stated that Delaware courts, from
this point forward, are not likely to adjudicate claims brought by foreign
plaintiffs over foreign events if Delaware law is not involved.'* As a
matter of comity, just as Delaware appreciates deference from foreign
courts over areas of corporate law, Delaware courts are now called to be
more conscious of foreign courts' interests in the dispute before them.'**

The last major reexamination concerned the role of public interest
factors in determining whether dismissal is appropriate.'* Public interest
factors, such as consideration of the administrative burden on the courts,
were not required under the Cryo-Maid analysis and sometimes were
never discussed.'*® The Supreme Court in Martinez, however, stated that
public interest factors are appropriate in a trial court's forum non
conveniens analysis and fall under the "other practical considerations"
factor."”” It declined "to adopt a broad mandate" requiring consideration
of public interest factors in all cases,'* but stated that in cases like
Martinez, it is within the discretion of the trial court to weigh such

“Martinez, 86 A.3d at 1111.

"“1d. This is also addressed earlier in the decision. Id. at 1109-10.

214, at 1110-11. Adjudicating claims that involved unsettled issues of foreign law
was commonplace in Delaware's jurisprudence before Martinez. See infra note 144.

“3n[P]laintiffs who are not residents of Delaware, whose injuries did not take place in
Delaware, and whose claims are not governed by Delaware law have a less substantial interest
in having their claims adjudicated in Delaware." Martinez, 86 A.3d at 1111.

" This marks a significant change in the doctrine's application moving forward. See,
e.g., Berger v. Intelident Solutions, Inc., 906 A.2d 134, 137 (Del. 2006) (retaining jurisdiction
over case involving the application of "novel and important issues of Florida corporate law");
Taylor v. LSI Logic Corp., 689 A.2d 1196, 1200 (Del. 1997) ("It is not unusual for courts to
wrestle with open questions of the law of sister states or foreign countries. The application of
foreign law is not sufficient reason to warrant dismissal under the doctrine of forum non
conveniens."); Kolber v. Holyoke Shares, Inc., 213 A.2d 444, 446 (Del. 1965) ("This leaves
the reason that unsettled New York law governs the case. This factor is not sufficient reason,
in our opinion, for dismissal under the doctrine of forum non conveniens, either alone or in
combination with the other factors mentioned. It is not unusual, of course, for Delaware courts
to deal with open questions of the law of sister states or of foreign countries.").

“*Martinez, 86 A.3d at 1112-13.

See id.; see also In re Asbestos Litig., 929 A.2d 373, 388-90 (Del. Super. Ct. 2006).

" Martinez, 86 A.3d at 1112-13.

I48[d.
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considerations.'” The court's discussion of public interest factors was
limited to "efficient administration of justice,""™ and it did not address
other common public interests such as the stake that the state's citizens
(or jurors) may have in the litigation.””' This area is, for now, left open
for trial courts to interpret.

C. Cause for Concern?

Justice Berger delivered a spirited dissent and warned that the
majority's opinion was a "cause for concern."™ The dissent argued that
despite years of consistent forum non conveniens application by trial
courts and the Supreme Court, the majority decided to revamp the State's
standard for the purpose of protecting Delaware's corporate franchise.'”
The Martinez case history lends support to the dissent."*

The trial court displayed an overt bias against asbestos suits and
seemed wholly opposed to the idea of foreign nationals bringing new
claims against Delaware corporations in Delaware.'” At the same time,
the trial court emphasized that the major role of Delaware courts is
deciding corporate and commercial disputes.””® It is no surprise that
when the majority did not address the trial court's fixation on the burdens
imposed by "garden-variety" tort suits the dissent inferred that the
majority agreed with the trial court in that respect.””’ According to the
dissent, the majority's "real point" is that "Delaware corporate law should

"Id. at 1113.

]Sold.

' Martinez, 86 A.3d at 1112-13.

214 at 1113 (Berger, J., dissenting).

'33"The majority says that it is resolving 'tension' in the law, when there was neither
tension nor any other acceptable reason to change the law. It then reverses decades of this
Court's consistent law without even a nod to the doctrine of stare decisis. The majority strains
to recast the trial court's decision, and the law, in order to make the point that other
jurisdictions should not interfere with the Delaware corporate franchise." /d. at 1117 (Berger,
J., dissenting).

¥ See supra Part IILA.

'*The Superior Court began its forum non conveniens analysis by addressing how the
plaintiff's attorneys were planning on filing new claims on behalf of other foreign nationals.
Martinez v. E.I. DuPont de Nemours & Co., 82 A.3d 1, 25-27 (Del. Super. Ct. 2012). The
court then went on to say that "the burden on the one judge assigned to the asbestos docket is
barely manageable." Id. at 27. As mentioned earlier, this has no place in the forum non
conveniens analysis. See supra notes 109-17 and accompanying text.

*Martinez, 82 A.3d at 33, 38-39.

""Martinez v. E.I. DuPont de Nemours & Co., 86 A.3d 1102, 1116-17 (Del. 2014)
(Berger, J., dissenting).
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be decided in Delaware and that other jurisdictions should 'stay in their
lane.""® The majority expressly rejected such a motive."”

The truth of the matter is that Delaware's "#3$%& ""'& ("')*'+*',
doctrine was, in application, almost "non-existent" prior to -.#/+*0 .'®
In terms of strictly following precedent, the -.#/+*0 court decided the
case incorrectly.'® But, in terms of giving the "#$%& ""& (")*'+*',
doctrine practical effect, the court succeeded. If anything, Delaware is
now more closely aligned with federal common law,'®® which shows that
the court's changes to the doctrine are mild. Before -.#/+*0 , I"#$%&""'&
(")*+*,  was barely a theoretical option for Delaware corporations.'®
Now, Delaware corporations have a viable defense to suits brought by
foreign plaintiffs.'®  While the court's changes to the !"#$%& &
("™*+*,  doctrine are innocuous in the abstract, the question remains
whether the doctrine will be applied consistently to all disputes—tort,
corporate, and commercial—brought by foreign plaintiffs.  Prior
decisions suggest not.'®

IV. 1234-& 5258625785985: IN COMMERCIAL LITIGATION

AND THE POTENTIAL FOR DISCORD
It is no secret that corporations like Delaware,'® and Delaware
likes corporations.'”” The State's interest in corporate and commercial

1%89:<at 1116 (Berger, J., dissenting).

1%99:<at 1113 (Berger, J., dissenting).

190_ #/++0 |, 82 A.3d at 26 ("Indeed, a thorough review of Delaware cases applying the
[overwhelming hardship] standard would seem to suggest that the doctrine of !"#$%& "'&
(")*+*,  is all but non-existent in this state.").

161.xxg S=# Part ILB; ,**&.>,"&,$=#note 144 and accompanying text.

162:3498 *< @Xper Aircraft Co. v. Reyno, 454 U.S. 235, 238-40, 260-61 (1981). A+=*#
involved a wrongful death action arising from a plane crash in Scotland, which was brought on
behalf of foreign nationals. 9;<at 238-40. The U.S. Supreme Court held that dismissal on the
basis of I"#$%&""&(")*'+*', was appropriate despite the fact that the suit was being litigated
in defendant Piper's home forum where the subject plane was manufactured. 9;<at 239.

10 :4xg $=#. Part ILB.

Bk g#H++0 |, 82 A.3d at 38-39; - #/+*0 , 86 A.3d at 1104-13.

'“The Superior Court made clear that Delaware courts favor corporate and
commercial disputes when it dismissed the -.#/+"*0 case and stated, "These are non-
commercial and non-corporate garden-variety toxic tort disputes . . . ." -.#/+"0 , 82 A.3d at
38-39. Prior decisions discussing Delaware's interest in corporate and commercial disputes are
addressed more fully at note 18.

1% Bebchuk & Hamdani, ,$=#. note 7, at 565-68; ,**&.>," BLACK, ,$=#. note 7, at
10:

Why do corporations incorporate in Delaware? There is not one answer but

many. They include a modern and nationally recognized corporation statute

and a well-developed case law that facilitates business planning; the respected

Court of Chancery to deal with corporation law issues should they arise; an

efficient and user-friendly Secretary of State's Office; and a legislature that
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law is deeply ingrained in its history and economy.'® Delaware courts
have attained great prestige in the world of business law'® and have
historically played an important role in resolving corporate and
commercial disputes.'”® Not only is Delaware preeminent in the field of
corporate law, but it is also one of the most globalized economies in the
United States.'”

As Delaware's role in the global economy increases, so does the
likelihood that disputes will arise between Delaware companies and
foreign entities. Delaware's businesses should be aware of potential
litigation exposure associated with such disputes as well as how to
minimize that exposure. One such method of minimizing exposure is
dismissal through forum non conveniens.'™

The Martinez decision shows that Delaware companies, and
corporations in general, do have some degree of protection through
forum non conveniens against foreign plaintiffs bringing tort claims
arising from foreign events, in the event Delaware law does not govern
the dispute.'” Unlike the Superior Court, the Supreme Court in Martinez
did not draw a distinction between tort claims and commercial

puts a high priority on corporation law matters and is committed to keeping

Delaware's business laws current.

"""Delaware collects more than $1 billion each year in annual 'franchise taxes' that
businesses pay for incorporating there, said [Richard J. Geisenberger, director of Delaware's
Division of Corporations]." Peter Frost, New Walgreen Holding Company to be Incorporated
in Delaware, CHI. TRIB. (Sept. 26, 2014), archived at http://perma.cc/3VKN-NT3A. "No
other state enjoys the scale of revenues derived from Delaware's Corporate Franchise Tax
(CFT). At the state level, the CFT comprises nearly 25% of Delaware's revenues." FINAL
REPORT OF THE DEFAC ADVISORY COUNCIL ON REVENUES 8 (2015), archived at
http://perma.cc/3G24-34QJ.

' See, e.g., Donald F. Parsons Jr. & Joseph R. Slights III, The History of Delaware's
Business Courts, BUS. L. TODAY, Mar.-Apr. 2008, at 21; see also ROBERT D. ATKINSON &
SCOTT ANDES, INFO. TECH. & INNOVATION FOUND., THE 2010 STATE NEW ECONOMY INDEX:
BENCHMARKING ECONOMIC TRANSFORMATION IN THE STATES 21-22 (2010), archived at
http://perma.cc/JJ2G-7VW6 (reviewing economic data for the United States including
Delaware).

"% See BLACK, supra note 7, at 7 ("The case law, created over the years by the Court of
Chancery and the Delaware Supreme Court, is the tangible evidence of Delaware's corporation
law expertise. It is this highly developed body of case law, more than the statute, which is 'the
Delaware corporation law."); Parsons & Slights, supra note 168, at 21-25; Brian R. Cheffins,
Delaware and the Transformation of Corporate Governance, 40 DEL. J. CORP. L. 1, 25-28
(2015) (discussing the influence of Delaware's judiciary).

'"See BLACK, supra note 7, at 5-8; Parsons & Slights, supra note 168, at 21-25.

"7 See ATKINSON & ANDES, supra note 168, at 22.

As mentioned earlier, forum non conveniens is a valuable defense because it
effectively terminates the instant litigation, and the alternative fora my not provide the plaintiff
with the same remedies. The defendant's potential exposure may be greatly diminished. See
supra note 17.

' See supra Part I11.B.
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corporate disputes are a better use of judicial resources than tort claims
that backlog the dockets." Indeed, the Superior Court emphasized the
burden that asbestos litigation places on its docket and how the role of
Delaware courts is to provide a neutral forum for commercial disputes.'*
The Superior Court could not help but express an aversion to the idea of
a "new wave" of asbestos suits brought by foreign nationals."®” Martinez
removed an obstacle to dismissal in burdensome tort disputes—including
the anticipated asbestos claims discussed in the Superior Court's
decision—by relaxing the forum non conveniens standard.'®

It is only natural to infer that Delaware companies will enjoy the
same forum non conveniens protections in similar tort claims. The areas
where the analysis will hinge are the application of Delaware law and
public interest factors.'"” This was how the Supreme Court repackaged
the trial court's grant of dismissal.'” The application of Delaware law
may have played an inconsequential role in prior decisions,"’ but it will
be an important consideration in the future and may serve as a
justification for dismissing "garden-variety" tort suits.”> Furthermore,
there are likely to be public interest factors that correlate with the
application of foreign law.'” If foreign law governs the dispute, this
may also mean that a foreign language permeates the various aspects of
the case.'” The parties and the court may bear significant burdens and
expenses from having to translate documents and legal authorities.'”

"5 See Martinez v. E.I. DuPont de Nemours & Co., 82 A.3d 1, 27 (Del. Super. Ct.
2012) ("[W]ith the multitude of asbestos cases now before it, the burden on the one judge
assigned to the asbestos docket is barely manageable."); see also BLACK, supra note 7, at 6
(quoting Chief Justice William Rehnquist as stating that tort and criminal cases create huge
backlogs in judicial systems).

" Martinez, 82 A.3d at 25-27, 33.

"1d. at 27.

"This does not suggest that the Delaware courts have a blanket aversion to all tort
claims, but they have certainly made dismissal easier for Delaware defendants facing claims
brought by foreign nationals. See Martinez v. E.I. DuPont de Nemours & Co., 86 A.3d 1102,
1111 (Del. 2014); Martinez, 82 A.3d at 38-39.

" Martinez, 86 A.3d at 1111-13.

1d. at 1108 (affirming the Superior Court's decision but parting from its analysis).

! See supra Part 11.B; see also supra note 144.

2Gee Martinez, 86 A.3d at 1111.

"%The application of foreign law may create burdens for the parties and the courts, and
it may also be an indication that the jury, if there is one, will have no interest in having the
case decided in its state. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 260 (1981).

"*Martinez is an example of such a situation. See supra Part IIL.A-B.

1% See supra Part ILB. However, neither case that discussed the costs involved with
translations found that such a consideration should be given significant weight. Martinez
suggests that this consideration, like the application of Delaware law, should be given more
weight in future decisions. Martinez, 86 A.3d at 1113 ("[These issues] may constitute not only
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This is yet another justification for dismissing a case for forum non
conveniens given new force by Martinez."*

The arguments above are not absolute, and there is no doubt that
the courts' ultimate goal is to achieve fairness and justice. There may
even be situations where public interest factors weigh in favor of keeping
a tort dispute in Delaware despite it involving foreign plaintiffs and
foreign law."”’ Those situations will likely be the exception. The large
majority of tort cases involving foreign plaintiffs, foreign events, and
foreign law will not survive a motion to dismiss for forum non
conveniens.

2. Corporate Law Disputes

Defendants in the common forms of corporate litigation—direct
and derivative shareholders suits or "books and records"”® disputes—
will likely face the same challenging burdens imposed by the forum non
conveniens analysis before Martinez."” First, and most importantly, any
matter that "involves the internal affairs of a Delaware corporation [is] an
area where Delaware's interests are paramount."*” Second, the burden of
accessing proof and witnesses in corporate disputes has been minimized
significantly by "modern means of communication and transportation."*"'
Delaware corporations will most likely be unsuccessful in arguing forum
non conveniens if there is an alleged breach of fiduciary duty, and any

serious hardship to the defendant, but also concomitant, serious, and practical problems that
would make it [burdensome and expensive] for the Delaware court to retain jurisdiction.").

1% See supra note 195.

"TIf the case involves wrongful conduct on the part of a Delaware corporation,
Delaware has an interest in providing a remedy to the injured party and preventing future
harms. See, e.g., Ison v. E.I. DuPont de Nemours & Co., 729 A.2d at 832, 844 (Del. 1999)
("The home countries have a significant interest in setting the safety standards by which a
product sold in their country will be judged."); Hamilton Partners, L.P. v. Englard, 11 A.3d
1180, 1213 (Del. Ch. 2010) ("[Delaware's interests include] overseeing the conduct of
particular classes of actors and policing against particular types of wrongdoing.").

"vBooks and records" disputes are not always brought in the forum where the
corporate defendant is incorporated. See, e.g., Matthew D. Stachel, Understanding and
Mitigating the Risks Involved When Stockholder Books and Records Actions Are Asserted
Outside of Delaware, BUS. L. TODAY, July 2014, at 1, 1-3. Delaware courts may not be overly
sympathetic to foreign corporate defendants facing books and records actions in Delaware.
See infra note 201 and accompanying text.

% See supra note 18.

2 Hamilton Partners, 11 A.3d at 1213.

21d.; see also Wilmington Sav. Fund Soc'y, FSB v. Caesars Entm't Corp., 2015 WL
1306754, at *9 (Del. Ch. Mar. 18, 2015) ("I take judicial notice, however, that the Courthouse
in Wilmington is separated from Pennsylvania Station in Manhattan by a five-minute walk and
125 miles of shiny steel rails, which may be traversed in the comfort of the business section of
an Acela train in an hour and a half. In that light, litigation in Delaware is less manifest
hardship than inconvenience.").
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3. Commercial Law Disputes

Defendants in commercial disputes have a stronger argument in
favor of dismissal for forum non conveniens than they did pre-Martinez,
at least in theory. In application, however, they may find that little has
changed. As mentioned earlier, Delaware courts have a strong interest in
providing a neutral forum for corporate and commercial disputes.’"
They also have a strong interest in adjudicating claims that involve
Delaware corporations in matters that concern corporate or commercial
law.*” Had the Martinez case been a commercial dispute, all other
circumstances remaining the same, dismissal for forum non conveniens
may never have been granted at the trial level.”"*

Access to proof in many commercial disputes, like corporate
disputes, is a "largely insignificant" factor in the forum non conveniens
analysis.”” In some cases involving a breach of contract for the sale of
goods or services, however, access to proof can be just as complex and
crucial as in tort law disputes.”'® This is particularly true when the case

expectations of the owners and managers of a business entity that their internal

affairs should governed by expert determinations made by jurists in the

domicile of the entity, and much less to the desires of a plaintiff who for

tactical reasons seeks to have a Delaware judge make a determination of

foreign law.
This theme was carried forward by Chancellor Bouchard in Providence v. First Citizens
BancShares, Inc., 99 A.3d 229 (Del. Ch. 2014), which was decided in the context of forum
selection bylaws. David J. Berger, Delaware Court of Chancery Upholds Forum Selection
Bylaw, HARV. L. SCH. F. ON CORP. GOVERNANCE & FIN. REG. (Sept. 15, 2014), archived at
http://perma.cc/7NAV-HIMC:

Chancellor Bouchard ended his analysis by noting that his

conclusions were further supported by "important interests of judicial comity."

Indeed, he remarked that just as Delaware expects that other jurisdictions,

after [Boilermakers v. Chevron], will enforce forum selection provisions

designating Delaware as the selected forum, so too should Delaware courts

enforce bylaws designating another jurisdiction, lest the Delaware courts

"stray too far from the harmony that fundamental principles of judicial comity

seek to maintain."

M See Stevelman, supra note 8, at 62, 105-07; see also Berger v. Intelident Solutions,
Inc., 906 A.2d 134, 137 (Del. 2006) (retaining jurisdiction over case involving the application
of "novel and important issues of Florida corporate law").

2 See supra note 18.

B See supra note 18.

?The Superior Court made a point of emphasizing that the case was a tort dispute and
not a corporate or commercial dispute, implying that the case may not have been dismissed on
forum non conveniens grounds if it were a corporate or commercial dispute. Martinez v. E.I.
DuPont de Nemours & Co., 82 A.2d 1, 33-34, 38-39 (Del. Super. Ct. 2012).

*Hamilton Partners, L.P. v. Englard, 11 A.3d 1180, 1213-14 (Del. Ch. 2010).

?15See supra notes 80-82 and accompanying text.
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involves a construction project or industrial operation.’’’  When
considering Martinez on its own, it appears that the forum non
conveniens doctrine would apply equally to these situations,””® but that is
doubtful. There is a general tendency to favor commercial disputes and
retain jurisdiction over disputes involving Delaware companies.”” Also,
prior cases, although called into question by Martinez, support retaining
jurisdiction in those situations.””® There is probably a line drawn
somewhere in the world of commercial disputes between cases that will
be adjudicated in Delaware and those where the connection to Delaware
is far too tenuous and the burdens of litigation are overwhelming. Where
that line is and what facts are needed to move from one side to the other
is uncertain.

There is no doubt that any case involving a novel issue of
Delaware commercial law will be retained by Delaware courts.””’ Given
the unique position and expertise of the Court of Chancery and Supreme
Court,”” the judiciary may also be interested in retaining cases that
involve commercial issues novel to Delaware but governed by foreign
law.” It does not appear that the application of Delaware law will be a
significantly weighty factor in those circumstances given the judiciary's
policy favoring commercial litigation.

This does not suggest that Delaware courts, regardless of the
circumstances, will retain all commercial disputes. One key factor may
be whether the facts of the dispute are based in documents or are based in
nonverbal materials located abroad.”* The more that the qualities of
specific events or materials inseparable from a foreign location are
central to a dispute, the greater the chance of dismissal.”” 1In those

2 See supra notes 80-82 and accompanying text.

8 See supra note 174 and accompanying text.

2 See supra notes 18, 214.

0 See supra note 18.

2See, e.g., Diedenhofen-Lennartz v. Diedenhofen, 931 A.2d 439, 451-52 (Del. Ch.
2007).
22 8ee Stevelman, supra note 8, at 71-74.

B See, e.g., Berger v. Intelident Solutions, Inc., 906 A.2d 134, 137 (Del. 2006).

% Compare Warburg, Pincus Ventures, L.P. v. Schrapper, 774 A.2d 264, 266-67 (Del.
2001), with Candlewood Timber Grp., LLC v. Pan Am. Energy, LLC, 859 A.2d 989, 992 (Del.
2004). In both cases the Delaware Supreme Court denied motions to dismiss for forum non
conveniens. See Part I.B. Moving forward from Martinez, however, there is a stronger
argument for dismissal in cases similar to Candlewood versus those similar to Warburg
because the central element to the Candlewood-type dispute heavily involves foreign territory.
Candlewood, 859 A.2d at 992 ("[The plaintiff suffered] massive unremediated property
damage ....").

*For example, this would occur in a commercial dispute involving a construction
project where the facts and proof central to the case are located in a foreign jurisdiction. See
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circumstances, a commercial law case would be closer to a tort case on
the forum dispute spectrum.””® Conversely, the more that a commercial
law case is based in documents or can be reduced to paper, the less likely
a defendant will be able to obtain dismissal.”’ These cases would be
closer to corporate law cases on the spectrum.

Indeed, forum non conveniens may be a viable defense for
defendants involved in commercial litigation. Unlike tort cases,
however, a party's status as a Delaware corporation may ultimately be
enough reason for the courts to retain jurisdiction.””®

B. Resolving Discord

After reviewing the Superior Court's decision in Martinez, it is
hard to believe that there will not be discord in the forum non conveniens
doctrine when it is applied to tort claims as opposed to commercial
claims. The apparent discord can be resolved by turning to public
interest factors.

The public interest factors include several considerations such as
the efficient administration of justice and the public's desire to have a
claim litigated in its forum.” Delaware's corporate community has
become a defining characteristic of the State,”® and the State's economy
is largely dependent on companies choosing to incorporate there.”'
Delaware corporate preeminence is extremely intertwined with corporate
and commercial law,”” and the judiciary's relationship with commercial
law has been characterized as "symbiotic."*® Delaware's history and
economy are so inseparable from corporate and commercial law that the

supra note 224. Based solely on the Supreme Court's decision in Martinez and not considering
prior decisions, there is a strong argument for dismissal in this type of situation. See Martinez
v. E.I. DuPont de Nemours & Co., 86 A.3d 1102, 1113 (Del. 2014) ("[Litigation] would be
extraordinarily expensive, cumbersome, and inconsistent with the efficient administration of
justice .. ..").

*Regarding relative ease and access to proof, there is very little difference between
Martinez and Candlewood. Compare Martinez v. E.I. DuPont de Nemours & Co., 82 A.3d 1,
30 (Del. Super. Ct. 2012), with Candlewood, 859 A.2d at 995, 1001.

*"This type of dispute is conceptually indistinguishable from a derivative or books
and records corporate dispute and the forum non conveniens analysis would most likely be the
same. See supra Part IV.A.2.

8 See supra Part IV.A.2; see also Warburg, 774 A.2d at 266-67.

2 See supra text accompanying note 47.

B0Gee Stevelman, supra note 8, at 71-74; see also Parsons & Slights, supra note 168,
at 21-25; BLACK, supra note 7, at 1.

Bl See supra note 167; see also Stevelman, supra note 8, at 67.

2 See Stevelman, supra note 8, at 71-74.

23 See BLACK, supra note 7, at 5.
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