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UTILISAVE, LLC
V.

DONNA C. MIELE
In the Court of Chancery of the State ofDelaware
C.A. No. 10729-VCP
MEMORANDUM OPINION
Date Submitted: May 12, 2015
Date Decided: September 17, 2015
John G. Harris, Esq., BERGER HARRIS LLP, Wilmington, Delaware;
Attorneys for Plaintiff
Joanne P. Pinckney, Esq., Elizabeth Wilburn Joyce, Esq., P1NCKNEY,
WEIDINGER, URBAN & JOYCE LLC, Wilmington, Delaware;
Attorneysfor Defendant.
PARSONS, Vice Chancellor.
This is an action by a Delaware limited liability company ("LLC")
against a former member and employee for breach of a confidentiality
provision in the LLC operating agreement. The LLC claims to own
valuable confidential information, including trade secrets. The former
member and employee was a senior executive of the LLC who allegedly
had access to its confidential information. A few months after the
defendant resigned as an employee in late 2014, she allegedly began to
compete with the LLC. Thereafter, the plaintiff filed this action against
the defendant for specific performance of the confidentiality provision
and damages. This motion currently is before me on the defendant's
motion to dismiss.
For the reasons that follow, I deny the defendant's motion as to the
plaintiffs claim for equitable relief and grant it as to the plaintiffs claim
for monetary damages. Taking all well-pled allegations of fact as true
and drawing all reasonable inferences in favor of the plaintiff, the
complaint pleads only one non-conclusory breach of the confidentiality
provision at issue. As to that alleged breach, I conclude the defendant
failed to carry her burden of proving that the contract was invalid or
unenforceable as a matter of law. I also conclude that it is reasonably
conceivable that the plaintiff could prove that the confidentiality
provision survived a court ordered termination of the LLC and that the
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restrictions it imposes on the defendant are not overly broad or
unreasonable as a matter of law.
I. BACKGROUND'

A. The Parties
Plaintiff, UtiliSave, LLC (the "Company"), is a limited liability
company formed under the laws of the State of Delaware. Michael H.
Steifman, currently the sole owner and manager of the Company,
founded UtiliSave in 1991. UtiliSave has been and continues to be an
innovator and industry leader in the business of auditing the utility bills
of large institutions such as universities and hospitals. UtiliSave collects
tens of millions of pieces of data regarding its clients' utility usage and
analyzes them in light of the applicable regulatory scheme by employing
proprietary methods and processes that enable UtiliSave to find its clients
savings in the form of exemptions, credits, refunds, or improved rate or
service classifications.
Defendant, Donna C. Miele, is a former employee and member of
UtiliSave. In 2000, UtiliSave hired Miele to a senior management
position. As a member of the senior management team, Miele's
responsibilities touched on many aspects of UtiliSave's business,
including client relations, sales development, human resources,
collections, utility auditing, and operations. In 2006, Miele became an
owner and Member of UtiliSave when she, Steifman, and Mikhail
Khenin executed the Amended and Restated Limited Liability Company
Agreement of UtiliSave, LLC, dated as of January 1, 2006 (the "LLC
Agreement"). 2 Miele also signed an employment contract, dated as of
January 1, 2006 (the "Employment Agreement"), that expired by its
terms on January 1, 2008. 3 Miele's Membership in UtiliSave terminated
on July 12, 2012, by order of this Court.4 Miele continued as an
employee of UtiliSave until she resigned from the Company in October
2014.

'The facts are drawn from the well-pled allegations of Plaintiffs Verified
Complaint (the "Complaint"), which are assumed true for purposes of the Defendant's
motion to dismiss, as well as documents integral to the Complaint or incorporated by reference
therein. 2
Def.'s Opening Br. Ex. B (the LLC Agreement).
3
Def.'s Opening Br. Ex. C (the Employment Agreement).
4
1n re UtiliSave, LLC, C.A. No. 4441-CS (Del. Ch. July 9, 2012).
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B. Facts
The Complaint arises from the terms of the LLC Agreement and,
at this stage, turns largely on whether a confidentiality provision therein
survived the termination of Miele's membership interest in UtiliSave and
is enforceable. The confidentiality provision at issue, if valid and
enforceable, prohibits Miele from disclosing or using for her own
account anything defined as confidential information "for as long as the
Company is engaged in the UtiliSave Business[.] 5 Plaintiff alleges that
Miele, after resigning from UtiliSave, used the Company's confidential
information for her own account in breach of the confidentiality
provision.
1. The LLC Agreement and its termination
Upon execution of the LLC Agreement, Managing Members
Steifman and Khenin each owned 40% of UtiliSave; Miele, a nonmanaging Member, and a group of Gotha entities each owned 10%.6 The
LLC Agreement contained a confidentiality provision (the
"Confidentiality Provision"), which stated, in relevant part:
Each Member acknowledges that the information,
observations and data (including, but not limited to,
financial information, customer lists, techniques, audit
issues, procedure and analysis) obtained by it while a
Member of the Company concerning the business or affairs
of the Company ("Confidential Information") are the
property of the Company. Therefore, each Member agrees
that, for as long as the Company is engaged in the UtiliSave
Business, it shall not disclose to any unauthorized person or
use for its own account any Confidential Information
without the unanimous prior written consent of the other
Members, unless and to the extent that the aforementioned
matters (i) were already in the Member's possession before
its association with the Company (including any due
diligence period), (ii) become generally known to and
available for use by the public other than as a result of the
5

LLC Agreement § 5.05.

6LLC Agreement Schedule A. Steifinan owned his stake through a
wholly owned

entity, MHS Venture. The Gotham entities were Gotham Partners, L.P., Gotham Partners III,
L.P., and Gotham Holdings II, LLC.
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Member's acts or omissions to act or (iii) are required to be
disclosed by any court, tribunal or federal or state agency...
. Each Member shall deliver to the Company at any other
time the Company may request, all memoranda, notes,
plans, records, reports, computer tapes and software and
other documents and data (and copies thereof) relating to the
Confidential Information, work product or the business of
the Company which it may then possess or have under his
control, except for those items that were the property of the
Member prior to the commencement of business (including
any diligence period) by the Company. This provision shall
(i) also be binding on the principals, employees and agents
of the Members, (ii) survive the terminationof the Company
and (iii) continue to be binding on a Member following the
termination of its interest in the Company.7
A dispute arose between Steifman and Khenin beginning in 2007;
in 2009, Steifman filed a lawsuit against Khenin in New York and
commenced a dissolution proceeding in this Court, which was stayed
pending resolution of the New York action. After resolution of the New
York action, the details of which are not relevant here, the Delaware
Court entered an Order Appointing Liquidating Trustee for UtiliSave,
LLC, on August 26, 2011. In his Report and Plan of Distribution, the
Liquidating Trustee described his authority to pursue, among other
things, "the private sale of the Company as a going concern to a Member,
a third party or a combination of parties . . . and any other business
10
option utilizing the full range of business judgment." He engaged an
investment bank and conducted a market check, but Steifman submitted
the only formal bid.11
Steifman's bid tracked the terms of the LLC Agreement, which
provided "MHS and certain other Members, whose interests were
subsequently purchased by MHS, . . . a priority claim on distributions
from the Company until such time as the cumulative distributions to
., According to the
those Members exceed $5.25 million . ..
Liquidating Trustee, Steifman, through MHS, was willing to purchase
7

LLC Agreement § 5.05 (emphasis added).
Def.'s Opening Br. Ex. D ("Report and Plan of Distribution"); Report and Plan of
Distribution Ex. B (Steifman v. Khenin, et al., Index No. 14929/08 (N.Y. Sup. Ct. Westchester
Cty.)). 9
Report and Plan of Distribution
1.
10
d.
"Id. at 9-10.
121d. at 10.
8
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UtiliSave for up to the value of his priority claim, which equaled
$3,434,500 at that time. 13 Based on his priority claim, Steifman's bid
required Khenin and Miele to assign to the Company their membership
interests and for the Company then to terminate those interests in
exchange for Steifman's release of both his priority claim and other
claims that he had or may have had against the Company. 14 Rather than
require a two-step transaction whereby Steifman would purchase
UtiliSave as a going concern and then distribute his priority claim back
to himself, the Liquidating Trustee recommended, and the Court
approved, Steifman's proposal. 5 Thus, the Court ordered, among other
things: "Donna Miele's interests in the Company are canceled effective
the date of this Order, and she shall deliver any certificates representing
such interests to the Liquidating Trustee within five (5) business days of
the date of this Order." 16
Consistent with the Court's Order, Miele executed an Assignment
and Termination of Membership Interest, dated as of July 12, 2012 (the
"Assignment Agreement"). 17 In relevant part, the Assignment Agreement
states as follows:

A.
B.

C.

1.

RECITALS
Assignor [Miele] and Assignee [UtiliSave] entered
into [the LLC Agreement].
Pursuant to the [LLC] Agreement, Assignor owns a
membership interest in Utilisave [sic], together with
certain rights, interests and obligations (collectively,
the "LLC Interest").
Assignor has been required by Court Order to assign
and transfer the LLC Interest to Assignee.
AGREEMENTS
Assignment and Termination. Assignor hereby
grants, conveys, assigns and transfers unto Assignee
the LLC Interest. Effective upon the execution and
delivery of this Assignment, Assignor's Membership
Interest (as defined in the Agreement) shall
automatically terminate, and the internal records of

3

' 1d.
141d.

l"In re UtiliSave, LLC, C.A. No. 4441-CS (Del. Ch. July 9, 2012).
16Id. at 2.
17Def.'s Opening Br. Ex. E (the Assignment Agreement).
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Utilisave [sic] shall be updated to reflect the
Membership Interest of Assignor as having been
liquidated, terminated and retired for all purposes.
No Further Capital Contributions. Assignor is
hereby released from any and all obligations to
make further capital contributions in connection
and/or the Project (as defined in
with the Agreement
8
the Agreement).'

Miele continued working for UtiliSave for another two years until
she verbally informed Steifman that she intended to retire around the end
of the summer in 2014. Steifman convinced Miele to consult from home
on a part-time basis effective August 1, 2014. In mid-October, however,
Miele permanently resigned from UtiliSave. Plaintiff complains that, in
or around January 2015, Miele used UtiliSave's Confidential Information
in breach of the Confidentiality Provision.
2. UtiliSave's Confidential Information
The LLC Agreement defines Confidential Information in the case
of a Member, like Miele, to include "information, observations and data
(including, but not limited to, financial information, customer lists,
techniques, audit issues, procedure and analysis) obtained . . . while a
Member of the Company concerning the business or affairs of the
Company[.]"1 9 UtiliSave focuses on three particular types of Confidential
Information: the GRT Process, billing records, and client lists.
As stated previously, UtiliSave collects tens of millions of pieces
of data regarding its clients' utility usage and analyzes them in light of
the applicable regulatory scheme by employing proprietary methods and
processes that enable the Company to find its clients savings. In
particular, UtiliSave developed and uses a unique, proprietary, and
valuable auditing process that secures for its clients refunds relating to
the gross receipts tax that utilities pass on to their customers (the "GRT
Process"). Although not stated expressly in the Complaint, I infer that
UtiliSave employs computer software to collect and analyze this
voluminous data, which reflects a unique, proprietary, and valuable
auditing process. 20 Plaintiff alleges this process is known to Miele, but
they do not allege that Miele took any computer hardware or software
8
Assignment Agreement.
9
Agreement § 5.05.
1
2 0LLC
Plaintiff alleges that "[t]here is no off-the-shelf software that would enable someone

outside of UtiliSave to perform a similar analysis or achieve similar results .... " Compl. 7.
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with her when she left the Company. Second, UtiliSave considers its
billing records proprietary and confidential because they include
descriptions of savings and unique analytical methods and processes.
Finally, UtiliSave views its client list as confidential. This list, cultivated
over the last twenty-four years, includes not only the names of large
institutions with tens of thousands of compartmentalized employees, but
also valuable contacts within these institutions that enable UtiliSave to
cut through layers of bureaucracy and go straight to the decision-maker.
UtiliSave alleges that it takes steps to protect its confidential
information by requiring, among other things, its employees and
customers to sign comprehensive confidentiality agreements that prohibit
the disclosure or use of any non-public information belonging to
UtiliSave. For example, because its billing records include descriptions
of savings and unique analytical methods and processes, UtiliSave's
customer contracts include a non-disclosure clause prohibiting the
customer from disclosing any of the Company's work product, such as
utility usage analysis, areas of savings, and auditing procedures. In
addition, UtiliSave does not publish the names of its client contacts or
similar information on its website or disclose it in other marketing
materials.
3. Miele contacts one of UtiliSave's longstanding clients
While an owner and senior manager of UtiliSave, Miele had
access to nearly all of UtiliSave's confidential and proprietary
information, including, without limitation, pricing information, client
lists, marketing strategies, and trade secrets, such as the GRT 9 Process
and other proprietary auditing methods and processes. On January 26,
2015, approximately three months after Miele resigned, a high-level
executive of a former client informed Steifman that Miele recently had
formed her own utility auditing business. On January 28, UtiliSave sent a
letter to Miele requesting that she confirm or deny what the Company
had learned and informing her that it would interpret a nonresponse as an
admission that Miele was competing or planning to compete against
UtiliSave. Miele had not responded to this letter as of the filing of the
Complaint.
On February 9, 2015, Steifman learned from a high-level source
within New York University Langone Medical Center ("NYUMC"), a
longstanding and valuable client of the Company, that Miele had
solicited him for NYUMC's utility auditing business and that he had
agreed to meet with her to discuss that subject.
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C. ProceduralHistory
UtiliSave filed the Complaint against Miele, alleging claims for
specific performance and breach of contract and seeking certain
equitable, injunctive and monetary relief, on February 27, 2015. The
Company also moved to expedite this action on the same day. On April
6, the Court entered a negotiated Stipulated Status Quo and Scheduling
Order. Defendant filed her motion to dismiss on April 10 and I heard oral
argument on that motion on May 12. This is my ruling on that motion.
D. Parties'Contentions
Count I of the Complaint seeks specific performance of
Defendant's obligations under the Confidentiality Provision. Count II
seeks unspecified compensatory damages for economic harm that Miele
allegedly caused UtiliSave. In support of her motion to dismiss the
Complaint in its entirety, Miele contends that the contractual provision
from which the Plaintiffs cause of action arises is invalid and
unenforceable for two reasons. First, she asserts that the only reasonable
interpretation of the Assignment Agreement is that, by its plain terms,
the agreement terminated all of her obligations under the Confidentiality
Provision for all purposes as of July 12, 2012. Second, Miele argues that,
even if the Assignment Agreement did not terminate her obligations
under the Confidentiality Provision, that provision itself is unenforceable
because it is overbroad and unreasonable. Next, Defendant contends that
the Complaint fails to plead any facts that, if true, would prove Miele
breached the Confidentiality Provision. Finally, Miele avers that
UtiliSave failed to plead damages adequately, and, in any event, the
contractual remedies upon which Plaintiff relies were terminated by the
Assignment Agreement.
In opposing Defendant's motion to dismiss, UtiliSave contends
that the Confidentiality Provision explicitly states that it will "survive the
termination of the Company and ...continue to be binding on a Member
following the termination of [her] interest in the Company." In addition,
Plaintiff denies Miele's assertion that it is seeking to enforce the
Confidentiality Provision as a de facto non-compete or non-solicitation
covenant and maintains that, in any event, such a fact-intensive issue
cannot be resolved on a motion to dismiss. Finally, Plaintiff argues that
the Complaint not only pleads facts sufficient to prove that a breach has
occurred already, but also demonstrates through language in the LLC
Agreement that UtiliSave is entitled to equitable and monetary remedies
for any such breach or threatened breach.
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II. ANALYSIS
For this Court to conclude that certain of Miele's actions violated
UtiliSave's rights, it is first necessary to identify the source or sources of
the rights that Plaintiff seeks to enforce. The Complaint refers only to the
LLC Agreement and neither quotes nor mentions the terms of Miele's
Employment Agreement, which expired by its terms on January 1,
2008.21 Alternatively, Plaintiff presumably could have sought relief for
alleged violations of its rights arising from the fact of Miele's
employment, which continued until 2014, but there are no allegations in
the Complaint or even the briefing to that effect. Thus, I find that the
Complaint and Plaintiffs briefing seek only to enforce its rights as
provided for in the LLC Agreement. Accordingly, I limit my analysis to
UtiliSave's rights stemming from that document.
A. StandardofReview
Pursuant to Rule 12(b)(6), this Court may grant a motion to
dismiss for failure to state a claim if a complaint does not assert
sufficient facts that, if proven, would entitle the plaintiff to relief. The
Supreme Court has made clear that "the governing pleading standard in
Delaware to survive a motion to dismiss is reasonable 'conceivability.' 22
That is, when considering such a motion, a court must "accept all wellpleaded factual allegations in the Complaint as true, .

.

. draw all

reasonable inferences in favor of the plaintiff, and deny the motion
unless the plaintiff could not recover under any reasonably conceivable
23
set of circumstances susceptible of proof.
This reasonable "conceivability" standard asks whether there is a
"possibility" of recovery. 24 If the well-pled factual allegations of the
complaint would entitle the plaintiff to relief under a reasonably
conceivable set of circumstances, the court must deny the motion to
dismiss.25 The court, however, need not "accept conclusory allegations
unsupported by specific facts or . . . draw unreasonable inferences in

21Employment Agreement § 2.01 ("Commencing on [January 1, 2006],
through the
earlier of (a) January 1, 2008 and (b) the termination of your employment as provided in
Article III
22 below (the "Contract Period").)
Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d
531, 537

(Del. 2011)
23 (footnote omitted).

1d. at 536 (citing Savor, Inc. v. FMR Corp., 812 A.2d 894, 896-97 (Del. 2002)).

241d. at
2

537 & n.13.

1d. at 536.
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favor of the nonmoving party.' ' 26 Moreover, failure to plead an element
to relief and, therefore, is grounds to
of a claim precludes
27 entitlement
claim.
that
dismiss
Generally, the Court will consider only the pleadings on a motion
to dismiss under Court of Chancery Rule 12(b)(6). "A judge may
consider documents outside of the pleadings only when: (1) the
document is integral to a plaintiffs claim and incorporated in the
complaint or (2) the document is not being relied upon to prove the truth
of its contents., 28 Thus, if documents that are integral to and incorporated
by reference into plaintiffs complaint effectively negate the claim as a
matter of law, dismissal is appropriate.29
Here, to adequately plead a claim for breach of contract, UtiliSave
must plead facts sufficient to support a reasonable inference that: (1)
Miele is bound by a valid, enforceable contract; (2) she breached her
obligations under the terms of that contract; and (3) Plaintiff suffered
damages. 30 Defendant challenges the sufficiency of the Complaint as to
each of these three elements.
B. Is the Confidentiality Provision Valid and Enforceable?
The interpretation of the Confidentiality Provision is a question of
law. "[D]efendants are not entitled to dismissal under Rule 12(b)(6)
unless the interpretation of the contract on which their theory of the case
32
Here,
rests is the 'only reasonable construction as a matter of law.'
Defendant's first theory of the case rests on her interpretation that the
Assignment Agreement plainly terminated all aspects of the LLC
Agreement, including the Confidentiality Provision. If there is more than
one reasonable construction of contractual language, then the contract is
31

26

Price v. E.L duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011) (citing

Clinton v.27 Enter. Rent-A-Car Co., 977 A.2d 892, 895 (Del. 2009)).

Crescent/Mach I P'rs, L.P. v. Turner, 846 A.2d 963, 972 (Del. Ch. 2000) (Steele,

V.C., by designation).
28

29Allen

v. Encore Energy P'rs, 72 A.3d 93, 96 n.2 (Del. 2013).

Malpiede v. Townson, 780 A.2d 1075, 1083 (Del. 2001).

30

eCommerce Indus., Inc. v. MWA Intelligence, Inc., 2013 WL 5621678, at *13,(Del.

Ch. Sept.3 30, 2013).

'See, e.g., Seidensticker v. GasparillaInn, Inc., 2007 WL 4054473, at *2 (Del. Ch.

Nov. 8, 2007) (citing HIFN, Inc. v. Intel Corp., 2007 WL 1309376, at *9 (Del. Ch. May 2,
2007)); see also AHS N.M Hldgs., Inc. v. Healthsource, Inc., 2007 WL 431051, at *3 (Del.

Ch. Feb. 2, 2007) ("Under general principles of contract law, interpretation of contractual

language32is purely a question of law.").
Kahn v. Portnoy, 2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 2008) (quoting VLIW
Tech., LLC v. Hewlett-PackardCo., 840 A.2d 606, 615 (Del. 2003)).
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ambiguous.3 3 Contractual language, however, "is not ambiguous simply
because the parties disagree on its meaning. 3 4 Instead, the court will
apply standard principles and canons of construction in construing the
contract.
Delaware follows the objective theory of contracts "under which a
contract is construed as it would be understood by an objective,
reasonable third-party."'35 "Where contract language is 'clear and
unambiguous,' the ordinary and usual meaning of the chosen words will
generally establish the parties' intent. 3 6 Ambiguity exists "when the
provisions in controversy are reasonably or fairly susceptible [to]
37
different interpretations or may have two or more different meanings."
"Under general principles of contract law, a contract should be
interpreted in such a way as to not render any of its provisions illusory or
meaningless. 3 8 "Contract terms are not read in isolation, but must be
read in the context of the contract and in
light of the Parties' reasonable
39
expectations going into that agreement.
1. Did the Assignment Agreement terminate the Confidentiality
Provision?
As the moving party, Miele has the burden of showing hers is the
only reasonable interpretation. Because I find both Defendant's and
Plaintiffs interpretations are reasonable, Defendant has failed to carry
this burden.
Defendant's contention that the Confidentiality Provision
terminated when she assigned her LLC Interest back to UtiliSave in
August 2012 arguably is reasonable. The Assignment Agreement defines
Miele's LLC Interest to be her "membership interest in UtiliSave,
together with certain rights, interests and obligations" and provides that
Miele "has been required by Court Order to assign and transfer the LLC

33

VLIW Tech., 840 A.2d at 615 ("Ambiguity exists 'when the provisions in controversy
are reasonably or fairly susceptible of different interpretations.'' (quoting Vanderbilt Income &
Growth Assocs.
v. Arvida/JMB Managers, Inc., 691 A.2d 609, 613 (Del. 1996))).
34
E.I. du Pont de Nemours & Co., Inc. v. Allstate Ins. Co., 693 A.2d 1059, 1061 (Del.

1997).

35Matthew v. Laudamiel, 2012 WL 2580572, at *5 (Del. Ch. June 29, 2012).

36 W Willow-Bay Court, LLC v. Robino-Bay Court Plaza, LLC,
2007 WL 3317551, at
*9 (Del. Ch. Nov. 2, 2007), affd, 985 A.2d 391 (Del. 2009).

7Rhone-Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1196
(Del. 1992)
38 (citation omitted).
Sonitrol Hldg. Co. v. Marceaulnvestissements, 607 A.2d 1177, 1183 (Del.
1992).
39
Seiboldv. CamulosP'rsLP,2012 WL 4076182, at *9 (Del. Ch. Sept. 17, 2012).
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Interest to [the Company]. '4 ° It also provides that Miele's "Membership
Interest (as defined in the [LLC] Agreement) shall automatically
terminate, and the internal records of UtiliSave shall be updated to reflect
the Membership Interest of [Miele] as having been liquidated, terminated
and retired for all purposes.'0 1 Finally, as Defendant points out, the
Assignment Agreement does not preserve or carve out explicitly the
Confidentiality Provision, or any other provision for that matter.
Miele also presents a colorable argument that the drafting parties'
inclusion of the word "obligations" in the definition of LLC Interest
evidences their intent for all of her obligations under the Assignment
Agreement, including the Confidentiality Provision, to terminate "for all
purposes." If UtiliSave had intended for any obligations to survive
termination, they easily could have drafted specific language to carve
them out of the Assignment Agreement. Thus, I decline Plaintiffs
invitation to apply selectively the expressio unius est expressio alterius
canon to find that Section 2 of the Assignment Agreement only
terminated Defendant's financial obligations under the LLC Agreement.
Defendant argues that this would create surplusage and lead to the absurd
result that all of Defendant's other obligations under the LLC Agreement
also survived. Plaintiff responds to this argument, in part, by contending
that the recitals must be ignored because they are not contract terms.
"Generally, recitals are not a necessary part of a contract," but they can
be useful to explain the intended meaning of other terms.42 Here, the
recitals appear to include substantive, definitional language that is
consistent with the Assignment Agreement and should not be ignored.
Nevertheless, I also consider it reasonably conceivable that the parties
intended Section 2 to be a "belt and suspenders" confirmation that Miele
owes no further financial obligations under the LLC Agreement.
UtiliSave's interpretation that the Confidentiality Provision
survived termination is also reasonable. The question before me is
whether the Assignment Agreement was intended to terminate Miele's
obligations under the Confidentiality Provision notwithstanding the
Confidentiality Provision's plain language that it would survive such
termination. UtiliSave argues that the Assignment Agreement did not
terminate the LLC Agreement, but is a superseding contract with
independent rights that must be reconciled with the LLC Agreement.43
4

°Assignment Agreement, Recitals B-C.
41Assignment Agreement § 1.
42
Bennett v. Lally, 2014 WL 4674623, at *6 (Del. Ch. Sept. 5, 2014); New Castle Cty.

v. Crescenzo, 1985 WL 21130, at *3 (Del. Ch. Feb. 11, 1985).

43A new contract relating to the subject matter of the former agreement does not
destroy the obligation of the former agreement, except as it is inconsistent therewith, unless it
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Because I find that -UtiliSave's plain language reading of the
Confidentiality Provision is reasonable, however, I do not consider here
whether or to what extent the Assignment Agreement superseded the
LLC Agreement in its entirety.
Thus, I conclude that both interpretations are reasonable and that
the resulting ambiguity is incapable of reconciliation at this stage of the
proceedings. Here, the plain language of the provisions at issue is
reasonably susceptible of two interpretations, each favoring a different
party: the Confidentiality Provision states that it survives termination of
the Company and Miele's interest and the Assignment Agreement states
that it terminates the LLC Agreement without clarifying whether that
includes the Confidentiality Provision or not. Because it is reasonably
conceivable that Plaintiffs interpretation will prevail, I assume that
interpretation is correct for the balance of this opinion.
Before moving on, I address briefly Miele's argument that equity
requires any ambiguity in the Assignment Agreement to be construed
against UtiliSave as the drafter, rather than against her, the minority
member who involuntarily assigned and transferred her interest back to
the Company for no consideration. At this stage, I consider it premature
to construe the Assignment Agreement against UtiliSave as the drafter or
to assume that Miele received no consideration. The dissolution
proceedings followed a dispute between Steifman and Khenin and were
conducted by a liquidating trustee. Although Miele was not a party to
those proceedings, I cannot determine on this record whether she did, or
at least had an opportunity to, contribute to the drafting of the
Assignment Agreement. For example, Khenin objected to the trustee
utilizing an assignment of membership interests and argued that the
trustee should conduct an asset sale instead.44 Finally, it is reasonably
conceivable that, on a more developed record, Plaintiffs interpretation
will be the only reasonable interpretation, making the application of
contraproferentem inappropriate and unnecessary.4 5

is shown that the parties intended the new contract to supersede the old contract entirely. See
Lee Builders, lnc. v. Wells, 92 A.2d 710, 715 (Del. Ch. 1952).
44Report and Plan of Distribution 7 n.4.
41See Zimmerman v. Crothall, 62 A.3d 676, 698 (Del. Ch. 2013) (applying
contra
proferentem, a rule of "last resort," on a complete factual record established at trial).
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2. Is the Confidentiality Provision overbroad and unreasonable?
a. Validity as to Miele's alleged breach
For UtiliSave to survive a motion to dismiss, it must assert a claim
for breach of contract. As discussed infra, UtiliSave pled adequately at
least one non-conclusory breach of the Confidentiality Provision. That is,
it is reasonable to infer from the facts alleged in the Complaint that Miele
obtained UtiliSave's confidential client contact information regarding
NYUMC during the six years she was a Member and that she set up a
meeting using that information for the purpose of competing with
UtiliSave.
I am not persuaded that there is anything overbroad or
unenforceable about the LLC Agreement as to this claim. First, the
Confidentiality Provision contains terms that appear to be aimed at
preserving Miele's ability to compete reasonably by, for example,
carving out information "generally known to the public" or obtained by
Miele before her association with UtiliSave.4 6 Second, the alleged breach
occurred just over two years after Miele ceased to be a Member. Thus, it
is reasonable to infer that the information was not stale at that time.
Third, I am convinced that UtiliSave reasonably could show that
enforcing the Confidentiality Provision against Miele protects UtiliSave's
legitimate economic interests and does not unduly burden Miele. Finally,
the parties appear to be competing in the same geographic area.
Therefore, I conclude it is reasonably conceivable that the
Confidentiality Provision is not overbroad or unreasonable as to Miele's
well-pled breach through the use of UtiliSave's confidential client contact
information.
b. Validity as a matter of law
I also am not persuaded by Miele's argument that the
Confidentiality Provision as a whole is unenforceable as a matter of law.
Miele contends that the Confidentiality Provision is invalid and
46

UtiliSave alleges the information in question is not generally known. As
discussed infra, this is a fact issue incapable of resolution at this stage. I also find
unpersuasive Miele's reliance on Seibold for the proposition that the Confidentiality Provision
does not apply to her because she did not obtain the information at issue in her capacity as a
Member, but as an employee. In Seibold, after a trial on the merits, the court found no support
in the evidence that Seibold had used confidential information to contact prospective clients. In
addition, the employment contract there was governed by New York law. Seibold, 2012 WL
4076182, at *11, *14. Thus, Seibold is inapposite in the context of Defendant's motion to
dismiss.
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unenforceable as a matter of law because UtiliSave seeks to convert a
purportedly perpetual confidentiality clause into perpetual non-compete
and non-solicitation obligations. In support of her argument, Miele
suggests the following syllogism:
To be enforceable, non-competition and non-solicitation
obligations must be reasonable in geographic scope and
temporal duration, advance a legitimate economic interest of
the party seeking its enforcement, and survive a balancing of
the equities. UtiliSave seeks to enforce a "Perpetual
Confidentiality Clause" that lacks geographic and temporal
limitations, does not advance a legitimate economic interest,
and unreasonably burdens Miele. Therefore, the Perpetual
Confidentiality Clause is invalid and unenforceable as a
matter of law.
UtiliSave overplays its hand by describing the Confidentiality
Provision as "perpetual" throughout its brief, although not to the extent
urged by Miele. If UtiliSave intends "perpetual" to mean the
Confidentiality Provision would survive the termination of the Company
and of Miele's Interest, I determined supra that such an outcome is
reasonably conceivable. But, if UtiliSave intends "perpetual" to also
mean that the Confidentiality Provision prohibits Miele from using or
disclosing UtiliSave's confidential information in perpetuity, that is far
less clear.4 7 In fact, not only does "UtiliSave readily acknowledge[]
Defendant's right to lawfully engage in competitive activity," but the
LLC Agreement itself limits the temporal duration of the Confidentiality
Provision to the time period in which UtiliSave continues its line of
business. Thus, I disagree with Miele's characterization of UtiliSave's
argument and instead interpret UtiliSave to be alleging that the nature of
some of UtiliSave's confidential information is such that Miele could not

47

It is unclear, for example, whether UtiliSave has alleged it has something here that
deserves "perpetual" protection. In that regard, the Coke formula comes to mind, but even in
that case the term "perpetual" would depend on the formula continuing to be secret and
valuable, which it apparently continues to be today. The more the information in question
approaches or can be considered being a trade secret, the longer the period of enforced
confidentiality is likely to be. Here, UtiliSave has pled sufficient facts that at least some of its
information, such as the GRT Process, is conceivably in that category. I cannot say on the
current record that, as a matter of law, the Confidentiality Provision is reasonable or

unreasonable, but to defeat a motion to dismiss on that basis, UtiliSave only has to show that it
may be reasonable, not that it definitively is.
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work for a competitor or compete with UtiliSave without breaching the
Confidentiality Provision.
Despite clear differences between confidentiality and noncompetition provisions, confidentiality provisions begin to operate more
like non-competes in an inevitable disclosure situation. Although the
facts here are far less egregious, the facts of W.L. Gore & Associates,
Inc. v. Wu provide a useful example of inevitable disclosure. 4' There,
after the defendant, Wu, admitted to allegations that, among many other
things, he had breached contractual non-compete and confidentiality
obligations owed to his former employer and the plaintiff, Gore, the
court entered a Consent Judgment "permanently enjoin[ing] Wu from
disclosing or using any confidential, proprietary or trade secret research,
information, know-how, or material of Gore that Wu worked on or with
during his employment with Gore. ' 49 After a trial on the merits as to
whether and to what extent additional injunctive relief would be
necessary, the court concluded that, "if [Wu] were to work at another
company having polymer technology or products similar to Gore's, there
is a significant risk that Wu would disclose Gore trade secrets,
notwithstanding the Consent Judgment." 50 In support, the court found
that "Wu cannot "unlearn' what he learned while working at Gore. If he is
allowed to work with Listed Polymers, his extensive knowledge would
almost certainly filter into his work and result in disclosure of Gore trade
secrets. 5 1 On what were admittedly far more egregious facts than those
alleged here, the court entered a ten-year injunction preventing Wu from
engaging in a wide range of conduct related to his activities at Gore.
UtiliSave advances a colorable inevitable disclosure argument,
which alleges that Miele knew the Company's confidential GRT Process
and, in attempting to compete with UtiliSave, would inevitably use or
disclose their trade secrets.52 First, the Complaint alleges that Miele had
access to and high level knowledge of valuable, confidential information
while a Member and employee of UtiliSave. Although it is not a breach
simply to know this information, whether Miele knows it is a factual
issue that UtiliSave conceivably could prove at trial. I find such an
inference is reasonable. Second, the Complaint alleges that the GRT
Process and client contact information are valuable and confidential.
Miele avers that most elements of the GRT Process and the identities of
4'2006 WL 2692584 (Del. Ch. Sept. 15, 2006).
49
1d. at *1.
5
1d. at *13.
51
1d. at *14.
52
The Complaint alleges that "it is implausible that Miele could provide auditing utility
services comparable to UtiliSave without divulging or using UtiliSave's confidential

information." Compl. 37.
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UtiliSave's clients are publicly available. Whether the components of an
alleged trade secret are generally known or ascertainable, however, is
also a fact-intensive question that is ill-suited for determination at the
pre-discovery stage.53 Further, for purposes of the pending motion, I need
not decide whether the identities of UtiliSave's clients are publicly
known, because I have concluded that UtiliSave adequately has alleged
that their detailed contact information regarding a particular client is
valuable and protected. Finally, whether Miele can compete with
UtiliSave without using or disclosing what she knows presents yet
another factual issue.
UtiliSave also has alleged enough facts that, under reasonably
conceivable circumstances, enforcing the Confidentiality Provision
against Miele would advance UtiliSave's legitimate economic interests
without unduly burdening Miele. If this Court enjoined Miele from using
UtiliSave's trade secrets, the injunction likely would be limited to a
period of time long enough to enable Miele or her agents to develop the
trade secrets by legitimate means.54 These allegations raise a factual
dispute as to Miele's knowledge of UtiliSave's GRT Process, whether she
could compete with UtiliSave without using or disclosing that
knowledge, and how long an injunction should last.
Thus, regardless of which test I apply, Miele's arguments depend
on factually intensive issues incapable of resolution on a motion to
dismiss. 55 At this preliminary stage, I cannot find here that the
Confidentiality Provision is invalid as a matter of law because it lacks a
temporal limit; assessment of that question must await the development
of a more complete factual record. Miele's alleged breach occurred just
over two years after the Assignment Agreement terminated the LLC
Agreement, so her burden is to show that under no reasonably

53Savor, 812 A.2d at 897. Even assuming the general elements of the GRT Process
are
publicly known, however, that does not rule out the possibility of a trade secret or proprietary,
confidential information. For example, there may be dozens of utility audit processes, but
UtiliSave alleges its process is the best and most efficient.
4

See Merck & Co. v. SmithKline Beecham Pharm. Co., 1999 WL 669354, at *25 (Del.

Ch. Aug. 5, 1999), affd, 746 A.2d 277 (Del. 2000) and affd, 766 A.2d 442 (Del. 2000) ("An

injunction should last for as long as is necessary, but no longer than is necessary, to eliminate
the commercial advantage or 'lead time' with respect to good faith competitors that a person
has obtained through misappropriation." (quoting UNIFORM TRADE SECRETS ACT
(U.L.A.) § 2 Comments at 450 (1979))); Kan-Di-Ki, LLC v. Suer, 2015 WL 4503210, at *28
(Del. Ch. July 22, 2015) (limiting an injunction to approximate the amount of time the
defendant would have been subject to restrictive covenants after the breach at issue).
"Savor, 812 A.2d at 897 ("The short answer to these arguments is that, at this stage of

the proceedings, Savor gets the benefit of all favorable inferences.").
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conceivable circumstances could UtiliSave prove that the Confidentiality
Provision survived more than two years. She has not done so.
C. Did Miele Breach the ConfidentialityProvision?
Drawing all reasonable inferences in favor of Plaintiff, it is
reasonably conceivable that Miele breached the Confidentiality
Provision. Defendant argues that UtiliSave fails to support its conclusory
allegations of Miele's purported breach with any facts indicating that
Miele's alleged activities will result in her "using" or "disclosing"
UtiliSave's confidential information. The Complaint puts three categories
of confidential information at issue: the GRT Process, UtiliSave's billing
records, and UtiliSave's client list. Plaintiff failed to plead nonconclusory facts, however, that, if true, would prove Miele actually
breached the Confidentiality Provision-with one exception.
Plaintiff alleges that on February 9, 2015, Steifman learned from a
high-level source within NYUMC, a longstanding and valuable client of
UtiliSave, that Miele solicited him for NYUMC's utility auditing
business and that he agreed to meet with Miele for that purpose.
Defendant protests that "[t]he one meager Complaint allegation UtiliSave
relies on is that Ms. Miele's purported solicitation of NYUMC
'demonstrates that she already is using UtiliSave's confidential
information,' but UtiliSave fails to allege how, when or why this
unreasonable inference is supported. 5 6 I disagree. In my view, no such
additional allegation is necessary. Based on the allegations in the
Complaint, it is reasonable to infer: (1) that Miele knew who to contact at
NYUMC to solicit utility auditing business from working at UtiliSave for
over ten years, and being a Member of the Company from 2006 to 2012;
(2) that the information regarding that contact was valuable Confidential
Information of UtiliSave; and (3) that Miele used that information to
benefit her fledgling competing business.
Defendant further argues that this allegation is insufficient because
the Complaint does not allege clearly that a meeting actually took place.
Again, no such additional allegation is necessary. Taking the factual
allegations as true, Miele used UtiliSave's confidential information for
her own account, which the Confidentiality Provision expressly
prohibits. Therefore, I conclude that the Complaint pleads adequately
that Miele breached the Confidentiality Provision by using UtiliSave's
client list.

56

Def.'s Reply Br. 10 (emphasis original).
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D. Did UtiliSave Suffer Harm?
I find UtiliSave pled sufficient facts to support the equitable
remedy sought in Count I. UtiliSave failed, however, to plead facts
supporting a reasonable inference that Miele's breach caused the
Company economic harm. Thus, Defendant's motion to dismiss must be
granted as to Count II.
My analysis of this issue is framed by the well-pled allegations in
the Complaint. As explained supra, UtiliSave's Complaint will survive
Miele's motion to dismiss because it is reasonably conceivable that Miele
used UtiliSave's client list, which the Confidentiality Provision defines as
Confidential Information, for her own account. But the Complaint
otherwise fails to plead facts supporting an inference that Miele's breach
caused UtiliSave economic harm. For example, the Complaint fails to
plead that Miele's alleged breach caused UtiliSave to increase its
spending on marketing or to offer its existing customers a discount to
retain their business or that UtiliSave lost any business or incurred any
additional expenses of any kind. To the contrary, UtiliSave's bald
assertion that "Miele's ongoing violations of the Confidentiality
[Provision] has caused and will continue to cause UtiliSave economic
harm ...
"5 is a perfect example of a conclusory allegation that this Court
may ignore on a motion to dismiss.58
Nevertheless, Defendant's motion to dismiss must be denied as to
Count I. Section 8.07 of the LLC Agreement states:
[t]he Members acknowledge that if any of the Members
should breach or threaten to breach any provisions of this
Agreement, the Company will suffer irreparable injury; and
therefore the Company and such non-breaching Members
may . . . seek from any court of competent jurisdiction
specific performance of the provisions of this Agreement or
injunctive relief against any act which would violate any of
its provisions.5 9

57Id
5
Price, 26
59

A.3d at 166.
LLC Agreement § 8.07. Because I conclude above that the Complaint pled
adequately the existence of a valid, enforceable contract, I disregard, for purposes of her
motion to dismiss, Miele's argument that the Assignment Agreement terminated UtiliSave's
contractual remedy.

590
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UtiliSave pled that it faces an imminent threat of irreparable harm
because Miele has solicited utility auditing work from UtiliSave's contact
at NYUMC. It is reasonably conceivable that Miele's alleged use of
contact information in the Company's client list for her own account
breached a purportedly valid, enforceable contract. Because UtiliSave
pled the existence of an agreement between the parties under which such
a breach would cause irreparable injury justifying specific performance
of the provision at issue, I find it is also reasonably conceivable that
UtiliSave will prove entitlement to such specific performance.
III. CONCLUSION
For the foregoing reasons, Defendant's Motion to Dismiss the
Complaint is denied as to Count I and granted as to Count II.
IT IS SO ORDERED.
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Dear Counsel:
This discovery dispute arises from a company's partial refusal to
buy back preferred stock under a mandatory redemption provision in its
charter. The company hopes to show that its (and its directors') conduct
was in good faith. Part of that will involve reliance on the advice of its
attorneys. Thus, waiver of the attorney-client privilege-to some
disputed extent-became necessary as a tactical matter. At issue, as
framed by Plaintiffs' motion to compel, are the scope of the company's
waiver and whether the company is obligated to prepare a log identifying
and supporting its partial redaction of some 1,900 documents on grounds
of attorney-client privilege.
I. FACTUAL BACKGROUND 1
Defendant TradingScreen Inc. ("TradingScreen") is contractually
obligated to redeem its preferred shares held by Plaintiffs TCV VI, L.P.
and TCV Member Fund, L.P. ("Plaintiffs"). It has invoked 8 Del. C. §
154 to avoid paying and asserts that full payment would threaten its
ability to continue as a going concern. TradingScreen will seek to show
at trial that its Special Committee's decision not to pay the full, and
'The factual background is developed in greater detail in TCV VI, L.P.
v.
TradingScreen Inc., 2015 WL 1598045, at *1 (Del. Ch. Feb. 26, 2015), where the Court
denied Plaintiffs' motion for judgment on the pleadings.
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2
otherwise due, redemption amount was made in good faith. One
component of its proof of good faith will be the Special Committee's
reliance upon legal advice. A consequence of that strategy is that
TradingScreen must give up its attorney-client privilege as to the subject
matter of the advice upon which it will rely. Yet, it does not depend upon
all of the advice that it has received and, therefore, has no purpose for
relinquishing that important privilege beyond the scope of the advice that
it has put at issue.
That brings us, perhaps inevitably, to the current discovery dispute
that focuses upon the scope of TradingScreen's waiver of the attorneyclient privilege. The parties debate not only the subject matter of the
waiver, but also the range of the waiver because TradingScreen's
lawyers advised not only the Special Committee, but also
TradingScreen's management, financial advisors, and other board
members regarding the same general subject matter. Further, a slippery
slope dynamic that inheres in many waiver disputes seems to have driven
the parties to the present conflict: After Defendants decided to disclose
four legal memoranda that, in their view, defined the scope of waiver as
only including topic "X," they disclosed additional documents containing
waived subject matter that, in Plaintiffs' view, addressed topics "X" and
"Y" and thereby extended waiver to all documents concerning subject
66y.55
Finally, Plaintiffs challenge TradingScreen's redaction of
approximately 1,900 documents. Those redactions, largely, if not
exclusively, made on privilege grounds, have not been logged. The
parties seem to agree that something should be done about figuring out
the general nature of the legal advice which has been redacted. From that
limited consensus, they diverge widely. TradingScreen argues that
Plaintiffs can ascertain the redacted topics from context and, if there are
questions about a small subset of the documents, perhaps 200 in number,
they can be logged. According to TradingScreen, logging all 1,900
redacted documents would be inefficient, burdensome, and not
particularly helpful. Plaintiffs have offered the Court a number of
alternatives ranging from: (1) TradingScreen's failure to prepare a
redaction log supports a general relinquishment of its claim of privilege;
(2) TradingScreen's senior Delaware counsel should review the
redactions and certify that they do not protect otherwise privileged
subject matter for which the Court has concluded that the privilege has
2

TradingScreen's board established a Special Committee to assess its duties regarding
the redemption. Its members, Philippe Buhannic, Piero Grandi, and Pierre Schroeder are also

Defendants. From time to time, for convenience, reference to TradingScreen includes all
Defendants.
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been waived; (3) referral of the redacted documents to a discovery
master; to (4) a modified quick-peek arrangement.
The words describing the scope of the subject matter waiver have
evolved during these proceedings. Further, after the Plaintiffs' briefs
identified some fifty-nine documents that in Plaintiffs' view contained
waived content, Defendants made additional disclosures. Although the
scope may have drifted, it has not moved all that far. Defining the scope
of the waiver is not merely difficult; it is important. Language that fairly
encompasses the waiver is not easy to come by. Moreover, the scope of
that waiver will limit what TradingScreen can argue at trial with respect
to legal advice, but Plaintiffs must also be concerned that the scope of
advice considered at trial does not expand into topics as to which they
have not had a fair opportunity to inquire.
II. ANALYSIS
Plaintiffs' motion presents two principal questions. First, what is
the scope of Defendants' waiver? In other words, what sorts of
documents did Defendantspurposefully or otherwise-render
discoverable by producing documents containing legal advice? Second,
what must Defendants do to preserve the privilege for the unlogged
redactions that appear in roughly 1,900 documents?
A. What is the scope of Defendants' waiver?
1. Applicable Legal Standards
The attorney-client privilege, as defined in Delaware Rule of
Evidence 502, shelters certain communications from discovery on the
rationale of "encourag[ing] full and frank communication between
4
clients and their attorneys."' 3 A party can waive this privilege voluntarily
or, in certain circumstances, implicitly. 5
One way a party can implicitly waive the attorney-client privilege
is through the so-called "at issue" exception, which "exists where either
(1) a party injects the privileged communications themselves into the
litigation, or (2) a party injects an issue into the litigation, the truthful
resolution of which requires an examination of confidential
3

In re Quest Software Inc. S'holders Litig., 2013 WL 3356034, at *2 (Del. Ch. July 3,
2013). 4
See

D.R.E. 510.

'See id; Tackett v. State Farm Fire and Cas. Ins. Co., 653 A.2d 254, 259 (1995).
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communications. ''6 If either condition is met, the court has discretion to
order disclosure of additional documents in the interest of fairness, 7 even
if "contrary to the [waiving] party's actual intent.' '8 The animating
purpose of this fairness inquiry is preventing use of "the attorney-client
privilege as both a 'shield' from discovery and a 'sword' in litigation." 9
Thus, the at issue exception reflects the principle that parties should not
be able to use the attorney-client privilege to cherry-pick only the best
morsels of evidence from a mixed batch concerning the same subject
matter. 10
This is not to say, however, that partial waiver is per se
impermissible. To the contrary-because the fairness standard is fluid
and responsive to different contexts, this Court has been willing to
expand and contract the. scope of waiver as specific circumstances
require. For example, in In re Kent County Adequate Public Facilities
Ordinances Litigation,1 the Court held that the scope of waiver resulting
from voluntary disclosure of communications with counsel was "not
without limits" because extending that waiver "into a broad waiver as to
all (or almost all) communications between the County and its attorney"
was unjustified. 12 There, a group of landowners and developers
challenged land-use ordinances promulgated by Kent County on multiple
grounds, one of which involved a claim that certain amendments to the
ordinances were drafted by a quorum of county officials in violation of
the Freedom of Information Act's public meeting requirement.' 3 To
defend against this allegation, Kent County disclosed communications
between the County and its counsel to clarify the "narrow question
regarding the process by which the detailed amendments to the
[ordinances] came into being." 14 Applying the at issue waiver exception,
6

Quest Software, 2013 WL 3356034, at *2 (quoting In re William Lyon Homes
S'holder Litig., 2008 WL 3522437, at *3 (Del. Ch. Aug. 8, 2008) (internal quotation marks

omitted)1.
See id. ("The [at issue] exception rests upon a fairness rationale" (internal quotation
marks omitted)); Tackett, 653 A.2d at 259 ("In the context of the attorney-client privilege,

waiver rests on a rationale of fairness").
8

Tackett, 653 A.2d at 259 (citing 8 John H. Wigmore, Evidence in Trials at Common
Law § 2327 (J. McNaughton rev. ed. 1961)); see also infra note 10.
9
Quest Software, 2013 WL 3356034, at *2.
'See Tackett, 653 A.2d at 259 (citing Hercules Inc v. Exxon Corp., 434 F. Supp. 136,
156 (D. Del. 1977), for the proposition that waiver ought to permit "disclosure of otherwise
privileged information by the client under circumstances where 'it would be unfair to deny the

other party an opportunity to discover other relevant facts with respect to that subject matter"'
(emphasis added)).
112008
WL 1851790 (Del. Ch. Apr. 18, 2008).
2
Id. at *5 & n.25.
141/d. at

*1, 4.

1d. at *5 n.24.
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the Court held that the County had only waived privilege "with respect to
[its] communications
regarding the drafting and preparation of the . . .
15
amendments."
Because the disclosed communications in Kent County included
counsel's specific drafts of, and edits to, certain amendments, 16 the
relevant "subject matter" for purposes of at issue doctrine could have
been characterized more broadly. Nevertheless, the Court limited the
scope of waiver to communications concerning "drafting and
preparation," noting that "it would be unfair to [the County defendants].
. . [in] 7 this particular instance" for the court to prescribe broader
waiver.
Similarly, in In re Unitrin, Inc. ShareholdersLitigation, the Court
balanced fairness concerns-including sword-and-shield issues and the
risk "of discovery evolving into a fishing expedition or serving purposes
ulterior to the litigation"-to define the scope of waiver.' 8 The plaintiffs
in Unitrin sued the target company's board for resisting a merger
proposal on the grounds of bad faith and lack of due care.1 9 The board, in
turn, asserted a reliance-on-counsel defense and disclosed the minutes of
a board meeting in which counsel opined that the merger posed "serious
antitrust problems., 20 Challenging this partial disclosure as unfair, the
plaintiffs demanded discovery on additional legal advice about "the
board's fiduciary obligations" and "the actual advice given to the board
by its counsel at the critical
meetings when the board decided to resist..
21
[the] merger proposal.",
Upon weighing the fairness considerations noted above, the Court
ordered the production only of antitrust-related communications sent
from defendants to counsel and held that the scope of waiver included
neither additional communications counsel sent to the board nor
counsel's work notes. 22 This, the Court reasoned, enabled the plaintiffs to
make "reasonable inquiry" into the merits of the reliance-on-counsel

5

1d. at *5.

16

1d. at *5 n.24.
17

1d. at *5.

181994 WL 507859, at *2-3 (Del. Ch. Sept. 7, 1994).
' 9 d. at * 1.
20
1d"
21

1d.at *2.
at *2-3. This Court has, however, ordered the production of attorney work notes
to the limited extent that those notes formed the basis for oral advice actually communicated to
the client. iBasis, Inc., Inc. v. KONINKLIKE KPN, N. V., C.A. No. 4774-VCS, at 8-9 (Del. Ch.
Oct. 5, 2009) (Strine, V.C.) (TRANSCRIPT).
22/d.
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defense by allowing discovery on the issue of whether the board
influenced the antitrust-related advice it received.2 3
2. Discussion
The parties do not dispute the applicability of the at issue waiver
doctrine- Defendants voluntarily produced privileged communications
containing legal advice and acknowledge that they plan to use a relianceon-counsel defense to show the Special Committee acted in good faith.24
This Court's task, then, is determining that waiver's scope.
Plaintiffs' scope argument reduces to two principal claims-one
concerning the subject matter of discoverable documents and the other
concerning the documents' drafters and addressees. First, Plaintiffs argue
that a plain- reading of Defendants' voluntarily disclosed documents
compels a finding that Defendants' waiver extends to documents whose
' 25
content concerns "the totality of advice regarding the redemption.
Although Plaintiffs proffer a litany of more precise topics that this
subject matter allegedly subsumes throughout their briefs, 26 this broad

definition conveys a suitable approximation of their position on the
matter.
Second, Plaintiffs assert that the scope of Defendants' waiver
includes redemption-related legal advice sent not only to the Special
Committee, but also to the Special Committee's outside advisors and
TradingScreen's management. 27 Because legal advice could have
indirectly reached the Special Committee through these parties, Plaintiffs
argue, disclosure is required to enable Plaintiffs to assess legal advice the
Special Committee actually received and heeded.28 Plaintiffs argue that
Glenmede Trust Co. v. Thompson 29 provides persuasive authority in
favor of such a holding. Similarly, Plaintiffs request disclosure of any
legal advice, regardless of which law firm sent it, in order to test whether
the Special Committee received conflicting advice.3 °
2
3Unitrin, 1994
24

WL 507859, at *2-3.
Defs.' Answering Br. in Opp'n to Pls.' Mot. to Compel ("Answering Br.") 28- 29.
25Pls.' Reply Br. in Further Supp. of Their Mot. to Compel Disc. from Defs. ("Reply
Br.") 9.

26

See, e.g., Pls.' Opening Br. in Supp. of Their Mot. to Compel Disc. from Defs.
("Opening Br.") 9-10, 16, 19, 35-36; Reply Br. 7 n.5, 9, 16-21.
27Reply Br. 10-12.
2

Id. 14.
F.3d 476 (3d Cir. 1995).
Reply Br. 10. Three law firms advised TradingScreen and the Special Committee:
Morris, Nichols, Arsht & Tunnell LLP, Greenberg Traurig, LLP, and Morgan Lewis and
Bockins LLP.
2956
30
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The bounds of waiver that Defendants proffer are, predictably,
narrower. Defendants argue that their voluntary disclosures waive
privilege only for the following specific categories of documents: those
containing legal advice on (1) "legal standards for redemption, including
the requirements of both surplus and legally available funds;" (2) the
Special Committee's fiduciary duties and the applicable standard under
ThoughtWorks31 ; (3) decision making methods the Special Committee
should follow, "including seeking assistance of advisors and information
from management;" (4) "the limitations of the rights of preferred
stockholders as stockholders and not creditors;"
and (5) "the payment of
32
interest in connection with the redemption.
Defendants also disagree with Plaintiffs' contention that waiver
extends to legal advice given to anyone other than the Special Committee
members. Citing this Court's holdings in In re Dairy Mart Convenience
Stores, Inc.33 and Pfizer Inc. v. Warner-Lambert,Co. 34 Defendants argue
that, under Delaware law, waiver by committee members "extends only
3'See SVInv. PartnersLLC v. ThoughtWorks, Inc., 7 A.3d 973 (Del. Ch. 2010),
aff'd,

37 A.3d 32
205 (Del. 2011).
Answering Br. 30.
33
Two Dairy Mart opinions are relevant here: a memorandum opinion and a letter
opinion. In the Dairy Mart memorandum opinion, the Court held, in a footnote, that because
the defendants had waived privilege by asserting an advice of counsel defense, "it would be
appropriate, at the plaintiffs discretion, to retake depositions ... and to seek work papers on
those lines of inquiry for which the attorney-client privilege was asserted." In re Dairy Mart
Convenience Stores, Inc. (DairyMart 1), 1999 WL 350473, at *14 n.47 (Del. Ch. May 24,
1999). This language apparently created disagreement; in a subsequent letter opinion issued
roughly two weeks later, the Court resolved what it characterized as "confusion about the
scope of waiver of the attorney-client privilege" by defining that scope with an itemized list of
waived topics. See In re Dairy Mart Convenience Stores, Inc. (Dairy Mart I1), C.A. No.
14713, at 2-6 (Del. Ch. June 8, 1999). For the sake of convenience, this letter opinion
hereinafter cites the Dairy Mart memorandum opinion as "Dairy Mart /" and the subsequent
letter opinion
as "DairyMart II."
34
Two Pfizer opinions are relevant here: a letter opinion and a bench ruling.
In the
Pfizer letter opinion, the Court found that the defendant had not waived the attorney-client
privilege because the defendant had not "plan[ned] to use its attorneys' advice to the board" to
"demonstrate that its board made informed, decisions." Pfizer Inc v. Warner-Lambert, Co.
(Pfizer 1), 1999 WL 33236240, at *1 (Del. Ch. Dec. 8, 1999). The Court cautioned, however,
that if the defendant were to submit such evidence, plaintiffs' sword and shield concerns might
be "legitimate." Id. Three weeks later, the Court heard oral argument on the issue of waiver
because, as defense counsel admitted, plaintiff's concerns had become "legitimate";
defendants had, in the interim, "determined to rely upon those conversations and to permit
inquiry on to [sic] the communications between our counsel and the board." Pfizer Inc. v.
Warner-Lambert, Co. (Pfizer II), C.A. No. 17524-CC, at 54 (Del. Ch. Dec. 21, 1999)
(TRANSCRIPT). The parties' arguments and the Court's bench ruling on this waiver issue are
discussed in text infra accompanying notes 47-57. For the sake of convenience, this letter
opinion hereinafter cites the Pfizer letter opinion as "Pfizer /" and the subsequent transcript of
a bench ruling as "Pfizer II."
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to the documents and other information communicated to those . . .
committee members, and not to other documents."35
To determine the scope of waiver, this Court must first identify the
documents containing privileged advice that defendants have voluntarily
disclosed and thereby unsheathed for potential use as a litigation weapon.
This task is not as straightforward as it sounds for two reasons. First,
although the parties agree that, at the very least, four legal memoranda
provide that content,36 controversy exists over whether an additional set
of disclosed documents-mostly emails 3 7-covers the same subject
matter as the four memoranda or expands the scope of waiver by
discussing new topics. Second, Plaintiffs urge the Court to consider an
additional set of documents that Defendants inadvertently disclosed and
later "clawed back" in a fashion that was, according to Plaintiffs,
ineffective. Because the first issue is best addressed alongside the effort
to define scope of the waiver, analysis begins with the second.
Plaintiffs argue that certain documents Defendants produced and
later "clawed back" should inform scope because the claw-back was
improper under Delaware Rule of Evidence 510(c). That rule, which
governs waiver of privilege for inadvertent disclosures, provides:
A disclosure does not operate as a waiver if:
the disclosure is inadvertent;
(1)
the holder of the privilege took reasonable steps to
(2)
prevent disclosure; and
the holder promptly took reasonable steps to rectify
(3)
the error, including following any applicable court
procedures to notify the opposing party or to retrieve or
request destruction of the information disclosed.38
Plaintiffs challenge Defendants' claw-back as neither reasonable nor
prompt because it took Defendants twelve days to withdraw three
documents flagged by Plaintiffs as mistakenly produced, and another
eight days to identify and claw back fourteen more documents.

35

Answering Br. 28.
See Transmittal Aff. of Brendan W. Sullivan in Supp. of Defs.' Answering Br. in
Opp'n to Pls.' Mot. to Compel ("Sullivan Aff") Exs. 2-5; Transmittal Aff. of Christopher H.
Lyons, Esq. in Supp. of the TCV Pls.' Opening Br. in Supp. of Their Mot. to Compel
Discovery from Defs. ("Lyons Aff.") Exs. 5-7.
37See Lyons Aff. Ex 15.
38D.R.E. 5 10(c) (emphasis added).
3
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Accordingly,

Plaintiffs

argue

Defendants'

inadvertent

disclosure

amounts to waiver.39

In Kent County,40 this Court found that no waiver had occurred
through an inadvertent disclosure where (1) counsel had instituted a
process of reviewing documents prior to disclosure, (2) counsel
responded to news of the mistake within hours, (3) the mistaken
disclosure comprised a small fraction of a vast production, and (4)
general fairness considerations dictated that no waiver ought to result.41
With the possible exception of time taken to rectify the error, the same
facts and conclusions appear to obtain here. Plaintiffs' claw back
challenge concerns fewer than 20 documents from a production
comprising 585 privilege log entries and over 140,000 pages of content,
which Defendants' counsel claim to have reviewed.42 Further, Plaintiffs
do not allege any prejudice resulting from either the delay or the
inadvertent disclosure. Accordingly, the Court is satisfied that counsel's
remedial steps effected proper withdrawal under D.R.E. 510(c) and,
therefore, that the clawed-back documents will not inform the scope of
Defendants' waiver.
This brings us, at long last, to defining the scope of Defendants'
waiver. As was mentioned above, the parties agree that this scope must at
least extend to the subject matter of legal advice rendered in a series of
four legal memoranda provided to the Special Committee by the law
firms Morris, Nichols, Arsht & Tunnell LLP and Greenberg Traurig
LLP.43 These memoranda, dated between March 5, 2014, and February
19, 2015, cover four categories of legal advice for which Defendants
have waived privilege:
Category 1: Legal advice on how, based on applicable law and
TradingScreen's charter, the Special Committee should approach the task
of determining funds available for redemption. This category includes
plain-text summaries of relevant charter provisions, descriptions of the
contractual, statutory, and common law standards that operate to
constrain the Special Committee's options and decision making process
(for example, fiduciary duties, how to calculate-and the significance of
calculating-surplus and funds legally available, and hiring and using
39

A confidentiality order negotiated by the parties appears to allow both claw backs
and subsequent efforts to compel production of inadvertently produced documents containing
privileged information. Stip. and Order Governing the Produc. and Exch. of Confidential and
Highly Confidential Info. 20.
402008 WL 1851790, at *5.
41id
42 '

Answering Br. 7.

43

See Sullivan Aff. Exs. 2-5.
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outside advisors), the practical implications of those constraints, and
steps the Special Committee should take, based on those constraints, to
calculate the redemption payment. It does not, by contrast, include any
actual calculations, discussion on the formation, powers, or
compensation of the Special Committee, or advice on the process,
provided for in the charter, by which stockholders may seek
TradingScreen's assistance to sell their preferred stock or retain an
independent financial advisor to determine fair market value.
Category 2: Legal advice on how, based on applicable law and
TradingScreen's charter, the Special Committee should proceed after
determining funds available for redemption, including what the
company's options are in light of those constraints. This category
includes advice on performing periodic reevaluations, considerations
relevant to determining whether and how to finance the redemption,
needs that might justify retaining cash for purposes other than
redemption under the law, what to do in the event TradingScreen has
insufficient funds, and information and reports the Special Committee
should seek from management and outside advisors.
Category 3: Predictions, based on applicable law and
TradingScreen's charter, on whether the preferred stockholders will have
the status of equity holders or creditors in the context of this redemption.
Category 4: Predictions, based on applicable law and
TradingScreen's charter, on whether the charter's 13% interest payment
provision will be triggered through the course of this redemption.
None of the additional communications which the Plaintiffs claim
expand the scope of waiver departs from these four categories. Although
each communication that Plaintiffs point to can be linked to a
conceptually distinct subject matter, allowing scope to expand through
that practice would result in a slippery-slope dynamic that is unfair and
therefore contrary to the logic regarding waiver of the attorney-client
privilege. Consider, for example, a voluntarily-disclosed email chain in
which Defendants' counsel offered, at one point, a one-sentence
summary of an edit to a set of draft resolutions:
I made one change to put back in the concept of determining
surplus and legally available funds, which is a key
consideration for the special committee.44
Defendants construe this text as falling within the waived subject matter
of legal constraints on the Special Committee's decision making process.
44Lyons Aff Ex. 16. The draft resolutions the writer references are attached to the

email chain.
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Plaintiffs, by contrast, argue that it falls within a subject matter they
characterize as "the formation and power of the Special Committee" 45
and ask that all communications on this new subject matter be disclosed.
The Court declines this and all similar invitations.46
Finally, the Court must decide whether legal advice on Categories
1-4 that was provided to individuals other than those on the Special
Committee (or "beyond-the-board advice") falls within the scope of
Defendants' waiver. One case the Defendants cite, Pfizer 11, squarely
addresses this issue. What's more, in Pfizer 1H, the Court issued a bench
ruling in which-just as in this case-Plaintiffs' counsel relied
principally on Glenmede and Defendants' counsel relied principally on
Dairy Mart jj.47 The Pfizer H Court held that beyond-the-board advice
fell outside the scope of defendants' waiver. 48 There is no reason to
depart from that holding here.
In Pfizer 11, defendants Warner-Lambert Co. ("Warner") and
Warner's individual board members voluntarily disclosed attorney-client
communications in order to show the directors were adequately
informed49 when they made certain business judgments.5 ° Plaintiff Pfizer,
Inc. ("Pfizer") subsequently sought discovery of legal advice defense
counsel "gave to the employees and officers of Warner on the same
subjects" discussed in counsel's communications to the board.5 1 Citing
(and directly quoting) Glenmede, Pfizer argued that extending Warner's
waiver to beyond-the-board advice would prevent sword-and-shield
gamesmanship by enabling Pfizer properly to "test [the] advice"
Warner's board received and presumably relied upon.5 2 In Glenmede, the
United States Court of Appeals for the Third Circuit upheld a holding
that a party's decision to assert an affirmative reliance on counsel
defense effected waiver of privilege as to "all communications, whether
written or oral, to or from counsel," as well as "back-up documents" and
45

Opening Br. 16 & n.8.
claim that Defendants have voluntarily disclosed a total of 44 documents
that contain legal advice and argue each should inform the scope of waiver. Lyons Aff Ex. 15.
Instead of providing each document as an exhibit, Plaintiffs provided a smaller set of these
documents to the Court-presumably those that, in their view, most clearly expand scopeand described the rest in an itemized "waiver log." Id. It is apparent from those the Court can
46Plaintiffs

review, as well as the descriptions contained in Plaintiffs' waiver log, that none expands the
scope of Defendants' waiver.
47Pfizer I1, C.A. No. 17524-CC, at 56-58, 64-66.
48
d. at 88-90.
49
See id. at 54.

5

°PfizerI, 1999 WL 33236240, at *1.
51
2 Pfizer11,C.A. No. 17524-CC, at 55.
1d. at 64-66.
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"internal research."53 Thus, theoretically, documents the client in
Glenmede never received were nonetheless discoverable. The Third
Circuit's position made "imminent sense," argued Pfizer, because it
party to decide
mitigated the risks associated with entrusting a waiving
54
waiver.
its
of
scope
the
within
fall
which documents
Warner responded by citing Dairy Mart II, a case in which this
Court, in the context of a reliance on counsel defense, defined the scope
of the withholding party's waiver as including "all documents that were
obtained, digested, or created and then in any way communicated to the
outside directors by [counsel] (or by any lawyer with his firm ... ).,5
Warner buttressed its legal authority with a policy argument, cautioning
the Court against creating a waiver rule that would ultimately chill nondirector-employees' willingness to seek legal advice.56 The Court held in
Warner's favor, ordering discovery only of advice presented to the
57
Warner board-and no other constituency.
Dairy Mart II and Pfizer II ought to control here for two reasons.
First, Glenmede is neither binding nor directly on point. The Glenmede
court addressed the disclosure of attorney work notes, a class of
documents that not only presents different fairness and policy
considerations than beyond-the-board advice, but that Delaware courts
have repeatedly found beyond the scope of waiver.58 Second, the result in
Dairy Mart II and Pfizer II harmonizes with fairness concerns present in
this case. Unearthing the whole truth of the TradingScreen Special
Committee's reliance on counsel defense requires full disclosure of legal
advice its members actually received. Disclosing advice they never
received moves no soil. Nor does disclosing legal advice given to nondirector individuals (namely, financial advisors and corporate officers)
who repackaged that legal advice and subsequently transmitted it to the
Special Committee-unless the Special Committee recognized it as legal
advice.
Accordingly, legal advice concerning Categories 1-4 shall only be
deemed waived if the advice was presented to the individual members of
the Special Committee in any capacity and regardless of which law firm
sent it. To be clear, this means that if Mr. Buhannic received a particular
bit of legal advice in his capacity as CEO, not as a Special Committee
member, documents reflecting that advice will nonetheless be disclosed.
"34Glenmede Trust Co. v. Thompson, 56 F.3d 476, 480, 486-487 (3d Cir. 1995).
5 Pfizer II, C.A. No. 17524-CC, at 65-66.
55DairyMart II, C.A. No. 14713, at 2 (emphasis in original).
56
Pfizer II,
C.A. No. 17524-CC, at 57-58.

at 89.
"Id.
"See, e.g., sources cited supra note 21.
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Further, if the Special Committee received advice from outside advisors
or officers that obviously reflects legal advice concerning a waived
Category, that will be disclosed.
Defendants shall produce within the scope defined above within
fifteen business days.
B. What must Defendants do to assertprivilegefor the unlogged
redactions?
1. Applicable Legal Standards
As a general matter, the burden of proving privilege rests on the
asserting party.5 9 Although Delaware case law clearly establishes the
requirements for drafting an adequate privilege log (the primary
mechanism by which attorneys claim privilege for wholly-withheld
documents), the standards applicable to redaction logs are less welldefined.
Legal standards governing the adequacy of privilege logs are as
follows. In the event a party withholds a document on the basis of
privilege, he "must provide sufficient facts as to bring the identified and
described document within the narrow confines of the privilege," 60 which
typically involves producing a privilege log detailing:
(a) the date of the communication, (b) the parties to the
communication (including their names and corporate
positions, (c) the names of the attorneys who were parties to
the communication, and (d) [a description of] the subject of
the communication sufficient to show why the privilege
applies, as well as [the issue to which] it pertains .... With
regard to this last requirement, the privilege log must show
sufficient facts as to bring the identified and described
document within the narrow confines of the privilege.61
Because "an improperly asserted claim of privilege is no claim of
privilege at all,, 62 a party that fails to adequately describe withheld
59Moyer v. Moyer, 602 A.2d 68, 72 (Del. 1992).
60Mechel Bluestone, Inc. v. James C. Justice Cos., Inc., 2014 WL 7011195,
at *4 (Del.
Ch. Dec.6112, 2014).
1d. (quoting Unisuper Ltd. v. News Corp., C.A. No. 1699-N, slip op. at 2 (Del. Ch.
Mar. 9, 2006)) (alterations in original).
12Id. at *5 (quoting Int 'l Paper Co. v. FibreboardCorp., 63
F.R.D. 88, 94 (D. Del.

1974)).
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documents might waive privilege for those documents. 63 Court-ordered
waiver, however, has been characterized as a "harsh result" typically
only justified "in cases of the most egregious conduct by the party
claiming the privilege." 64 Where the log's inadequacy does not cause
bad faith, the court has discretion to fashion "more
prejudice or reflect 65
remedial sanctions.
2. Discussion
Ordinarily, a party asserting privilege must produce both a
privilege log and a redaction log absent mutual agreement that a less
burdensome arrangement will suffice.66 The Plaintiffs in this matter

present a fair alternative to preparing a redaction log: ordering senior
Delaware counsel for the Defendants to review each redaction and certify
that no redaction runs afoul of the scope of waiver set forth in this letter
opinion.
This meet-in-the-middle solution makes sense under these
circumstances. There is no evidence of bad faith or deliberate
obfuscation. Emails among counsel reveal that Defendants' omission
stems in part from a good faith dispute over the value of logging each
redaction given the presence of context cues in unredacted portions of
each document. 67 Through the course of this discovery dispute,
68
Defendants allege they have reviewed certain challenged documents,
have produced certain documents, 69 and have offered to work with
Plaintiffs to some degree on the redaction issue. 70 Accordingly,
Defendants' efforts do not raise the sort of concerns apparent in cases
like Mechel Bluestone, Inc. v. James C. Justice Cos. and Klig v. Deloitte
LLP, where relatively severe sanctions befell parties whose conduct
63

1d.

64

Wolhar v. General Motors Corp., 712 A.2d 457 (Del. Super. 1997); see also Mechel,
2014 WL 7011195, at *6 ("If a party falls substantially short of the well-established
requirements, then waiver is an appropriate consequence that helps dissuade parties from

engaging in dilatory tactics.").
5

See Mechel, 2014 WL 7011195, at *6 ("Whether to deem the privilege waived or

allow the party to provide a supplemental log is a matter for case-by-case adjudication.");
Wolhar, 712 A.2d at 463 ("Less egregious conduct-where it appears that there is a genuine

claim of work product privilege in which there has been discovery abuse but with no final
prejudice to the party seeking waiver-is typically resolved through more remedial

sanctions.").
66

See, e.g., Mechel, 2014 WL 7011195, at *10 (ordering production of a combined
redaction and privilege log to enable subsequent challenges to assertions of privilege).
67

See Lyons Aff. Ex. 12.

68E.g. Answering Br. 38-43.
69

70E.g. id.

See Lyons Aff. Ex. 12.
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involved "extreme behavior" that "intentionally produced chaff' 71 and
amending a "strikingly bad" log in ways that "did more to obfuscate than
clarify." 7 Further, the task of logging each redaction may prove a
laborious addition to an already-vast discovery effort,73 a fact of some
significance given this Court's efficiency ideals 74 and the presence of a
less burdensome alternative proposed by the aggrieved party.
In view of the foregoing, at this stage of the proceedings, a
modified version of Plaintiffs' proposed remedy is appropriate: Senior
Delaware counsel for TradingScreen shall re-review the redactions that
appear on documents that postdate March 14, 2013 (the date on which
Plaintiffs delivered demand for redemption),7 5 and certify that those
redactions are consistent with the scope set forth in this letter opinion
within fifteen business days. The record indicates that TradingScreen
sought legal advice on the redemption-advice that could be relevant to
Defendants' reliance on counsel defense-shortly after receiving notice
of this demand.76
To comply with the above guidance, Defendants will need to
review withheld documents and redactions to ensure undisclosed content
does not fall within the scope of waiver set forth in this letter opinion. To
provide an example of how the Court would expect Defendants to
conduct that review, the Court turns to a chart supplied in Defendants'
papers that purports to group the 585 documents listed on Defendants'
privilege log into 59 "privilege categories 7 7 that the Defendants
understand as properly outside the bounds of waiver.
Some of the items on Defendants' list concern outside advisors:
for example, "Engaging a compensation advisor," "AlixPartners'
engagement terms and negotiations," and "Draft document requests to
AlixPartners. 7 8 However, Category 1 or Category 2 advice on outside
advisors only encompasses legal advice given to the Special Committee
on whether to retain and how to use outside advisors to remain within the
bounds of Delaware law and TradingScreen's charter in the context of
the redemption. Nowhere do the memoranda-and thus neither do the
71

Kligv. DeloitteLLP,2010 WL 3489735, at *6 (Del. Ch. Sept.
7, 2010).

72Mechel, 2014 WL 7011195,
at *6-7.
73

According to Defendants, discovery in this case entailed the production of about
140,000 pages of content and, as referenced above, some 1,900 redacted documents.

Answering Br. 7.
74See, e.g., Ct. Ch. R. 1 ("These Rules shall . . . be construed and administered
to
secure the
just, speedy and inexpensive determination of every proceeding.").
75
TradingScreenInc., 2015 WL 1598045, at *2.
76
See Lyons Aff. Ex. 18.
77Sullivan Aff. Ex.
25.
78

1d,
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Categories-include advice on specific advisors to select or provide
particular engagement terms to negotiate. Accordingly, documents in
those three items on Defendants' list are only discoverable to the extent
that they (1) contain advice on the broader legal guidelines and
recommendations described in Categories 1 and 2 and (2) were provided
to at least one member of the Special Committee. Defendants may redact
portions of newly-disclosed documents that fall outside the scope of
waiver.

III. CONCLUSION
For the foregoing reasons, Plaintiffs' Motion to Compel is granted
in part and denied in part. The parties shall proceed as directed in this
letter opinion.
IT IS SO ORDERED.
Very truly yours,
/s/John W. Noble
JWN/cap
Eric D. Selden, Esquire
cc:
Kevin G. Abrams, Esquire
Register in Chancery-K

IN RE ZALE CORPORATION STOCKHOLDERS LITIGATION
In the Court of Chancery of the State of Delaware
Consolidated C.A. No. 9388-VCP
MEMORANDUM OPINION
Date Submitted: May 28, 2015
Date Decided: October 1, 2015
Seth D. Rigrodsky, Esq., Brian D. Long, Esq., Gina M. Serra, Esq.,
Jeremy J. Riley, Esq., RIGRODSKY & LONG, P.A., Wilmington,
Delaware; Carl L. Stine, Esq., WOLF POPPER LLP, New York, New
York; Liaison Counselfor Plaintiffs and Member of Plaintiffs' Executive
Committee.
Gregory P. Williams, Esq., J. Scott Pritchard, Esq., RICHARDS,
LAYTON & FINGER, PA, Wilmington, Delaware; Sandra C.
Goldstein, Esq., CRAVATH, SWAINE & MOORE LLP, New York,
New York; Attorneys for Defendants Neale Attenborough, Yuval
Braverman, Terry Burman, David F. Dyer, Kenneth B. Gilman, Theo
Killion, John B. Lowe, Jr., Joshua Olshansky, and Beth M Pritchard.
Bradley R. Aronstam, Esq., S. Michael Sirkin, Esq., ROSS
ARONSTAM & MORITZ LLP, Wilmington, Delaware; Joseph S.
Allerhand, Esq., Stacy Nettleton, Esq., David P. Byeff, Esq., Robert S.
Ruff, III, Esq., WEIL, GOTSHAL & MANGES LLP, New York, New
York; Attorneys for Defendant Signet Jewelers Limited.
Michael J. Maimone, Esq., Gregory E. Stuhlman, Esq., GREENBERG
TRAURIG LLP, Wilmington, Delaware; Alan S. Goudiss, Esq., Paula
H. Anderson, Esq., Dennis D. Kitt, Esq., SHEARMAN & STERLING
LLP, New York, New York; Attorneys for Defendant Merrill Lynch,
Pierce,Fenner & Smith Incorporated.
PARSONS, Vice Chancellor.
This is a stockholder challenge to the now-completed merger
between Zale Corporation and Signet Jewelers Limited. The plaintiffs,
who owned Zale Corporation common stock before the merger, charge
members of the Zale Corporation board of directors with breaching their
fiduciary duties of loyalty and care. The plaintiffs also charge Signet
Jewelers Limited and Merrill Lynch, Pierce, Fenner & Smith
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Incorporated, Zale Corporation's financial advisor, with aiding and
abetting those fiduciary duty breaches.
Before me are motions by the three groups of defendants to
dismiss the plaintiffs' consolidated second amended complaint under
Court of Chancery Rule 12(b)(6). I have considered the parties' briefing
and arguments and the relevant documents as to those motions. For the
reasons stated in this Memorandum Opinion, I grant the motions as to
Zale Corporation's board of directors and Signet Jewelers Limited, but
deny them as to Merrill Lynch.
I. BACKGROUND1
A. Parties
Plaintiffs, Andrew Beyer, Marc Stein, Ravinder Singh, Mary
Smart, and David Pill ("Plaintiffs"), were common stockholders of Zale
Corporation ("Zale" or the "Company") at all relevant times.
The Complaint named three groups of defendants. The first,
comprised of Defendants Neale Attenborough, Yuval Braverman, Terry
Burman, David F. Dyer, Kenneth B. Gilman, Theo Killion, John B.
Lowe, Jr., Joshua Olshansky, and Beth M. Pritchard (together, the
"Board" or the "Director Defendants"), constituted the board of directors
of Zale. Killion was also Zale's CEO and the only Zale insider on the
Board. Burman was the Chairman of the Board. Before serving as
Chairman, Burman was CEO of Defendant Signet Jewelers Limited
("Signet") until 2011. Attenborough and Olshansky were both high-level
employees at Golden Gate Capital ("Golden Gate")-a private equity
firm that was Zale's largest stockholder, with an approximately 23.3%
stake-and Golden Gate's appointees on the Board. Golden Gate, which
was not named as a defendant, also had a $150 million loan outstanding
to Zale through which it received warrants for 25% of the Company's
common stock. Burman, Olshansky, Dyer, and Gilman served on the
Board's Negotiation Committee (the "Negotiation Committee").
Second, Defendant Signet is a Bermuda corporation headquartered
in Hamilton, Bermuda. It is the largest specialty retail jeweler in the
United States and the United Kingdom and was Zale's largest competitor,
'The facts are drawn from the well-pled allegations of Plaintiffs' Verified Consolidated
Second Amended Class Action Complaint (the "Complaint"). Those allegations and facts
drawn from documents integral to the Complaint are assumed true for purposes of the
defendants' motions to dismiss. Notably, the documents integral to the Complaint include
Zale's Definitive Schedule 14A filed with the Securities and Exchange Commission (the
"SEC") on May 1, 2014 (the "Proxy").
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operating over 1,400 retail stores in the U.S. alone as of February 2013.
Signet's common stock trades on the New York Stock Exchange (the
"NYSE") under the symbol SIG.
Third, Defendant Merrill Lynch, Pierce, Fenner & Smith
Incorporated ("Merrill Lynch") is the corporate and investment banking
division of Bank of America. Merrill Lynch was engaged by both the
Board and Golden Gate, as described herein. The Director Defendants,
Signet, and Merrill Lynch are referred to, collectively, as "Defendants."
Zale was a named defendant in the first consolidated amended
complaint, but it was dismissed voluntarily after the Court denied
Plaintiffs' motion for a preliminary injunction.2 Zale was a Delaware
corporation headquartered in Irving, Texas and a leading retailer of fine
jewelry in North America. As of July 2013, Zale operated over 1,000
retail stores and 600 kiosks, mostly in shopping malls, in the U.S.,
Canada, and Puerto Rico through its brands Zales Jewelers, Zales Outlet,
Gordon's Jewelers, Peoples Jewellers, Mappins Jewellers, and Piercing
Pagoda. Before the events described herein, Zales traded on the NYSE
under the symbol ZLC.
B. Facts
1. The impact of the 2008 financial crisis on Zale's business, and Zale's
turnaround program
Zale was severely impacted by the 2008 financial crisis and
suffered declining sales that forced a number of its retail stores to close.
To remedy these financial difficulties, Zale launched a long-term
turnaround program in 2010 designed to improve profitability. This
program included: (1) rebuilding its core merchandise assortment; (2)
refining its marketing message; (3) investing in jewelry consultants; (4)
improving retail productivity; (5) upgrading its executive, corporate, and
field teams; and (6) improving its internal training programs. In addition,
as part of the turnaround program, the Board, in July 2013, reviewed and
approved a three-year business plan prepared by Zale's management that
incorporated projections of management's expectations as to Zale's future
financial performance (the "Business Plan Case Projections"). The
turnaround efforts succeeded. In 2013, Zale returned to profitability for
2Another defendant named in the first consolidated amended complaint, Carat
Merger
Sub, Inc. ("Merger Sub"), also was dismissed voluntarily. Merger Sub, a Delaware corporation
and a wholly owned subsidiary of Signet, was created for the sole purpose of effectuating a

merger with Zale.
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the first time since 2008, reporting net earnings of $10M on August 28,
2013.
2. Golden Gate proposes a secondary offering
In September 2013, Golden Gate notified Zale that it intended to
sell its shares into the public markets in an IPO-like secondary offering

(the "Secondary Offering"). To effectuate this offering, Golden Gate and
Zale engaged Merrill Lynch as lead underwriter and filed a preliminary
registration statement on Form S-3 on October 2, 2013 (the "Preliminary
Registration Statement") with the SEC, proposing an offering price of
$15.035 per share.3 The Complaint alleges that prior to the Secondary

Offering, and as a result of the turnaround program, Zale's share price
steadily had been rising and that the upward trend was halted and capped

by the price quoted in the Preliminary Registration Statement. On
October 6, 2013, 4 Signet reached out to Olshansky to discuss a possible

acquisition of Zale.
3. The Board receives acquisition proposals from Signet
In 2006, before the events described above, Burman, then-CEO of
Signet, contacted Richard Marcus, then-Chairman of Zale, to discuss a

possible strategic acquisition. These negotiations progressed to some
degree, but did not result in a definitive agreement. In 2011, Burman left
his post as Signet's CEO and was replaced by Michael Barnes. In 2013,
3

In their briefs, Plaintiffs and Defendants dispute the significance of this price.
According to Plaintiffs, $15.035 represented the maximum per share offering price in the
Secondary Offering. Compl. 3; Pls.' Answer Br. 10. Defendants disagree, arguing that this
price was only an estimated price for purposes of the eventual fee to be paid for the definitive
registration statement, calculated by averaging the high and low prices of Zale's common stock
on September 30, 2013. Signet and Zale Defs.' Opening Br. 7. The Preliminary Registration
Statement itself, which is incorporated by reference in the Complaint, comports with
Defendants' description of the price. It states that the "Proposed Maximum Offering Price Per
Share" of $15.035 is "[e]stimated solely for the purpose of calculating the registration fee
pursuant to Rule 457(c) under the Securities Act of 1933, as amended, based on the average of
the high and low prices of the common stock on the New York Stock Exchange on September
30, 2013." Aronstam Aff., supra note 3, Ex. B, at 2 n.(2). Because this statement is consistent
with Rule 457(c), the pertinent part of which states that "the registration fee is to be calculated
upon the basis of the price of securities of the same class, as ... the average of the high and
low prices reported in the consolidated reporting system []for exchange traded securities," 17
C.F.R. § 230.457(c) (2011), of which I take judicial notice, I accept Defendants' explanation as
the correct
4 one.
The Complaint alternatively describes this date as October 6, 2013 and October 6,
4, 51, 54. Based on the context provided in the Complaint, I assume the
2014. See Compl.
correct year is 2013.
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Attenborough and Olshansky approached Burman about joining Zale's
Board as Chairman. He assumed that role in May 2013.
It was Barnes who approached Olshansky in October 2013 to
discuss a potential merger between the companies. Olshansky indicated
that any proposal should be communicated to Burman. On November 6,
2013, Barnes responded by contacting Olshansky again to tell him that
Signet was finalizing a proposal for the Board. The next day, the Board
received an offer from Signet to purchase all of Zale's outstanding
common stock for $19 per share in an all cash deal. The proposal also
stated that Signet would require Golden Gate to enter into a voting
agreement (the "Voting Agreement"). Golden Gate responded to this
offer by cancelling its secondary offering, but, as Plaintiffs emphasize,
neither Golden Gate nor the Board disclosed this cancellation to the
public.
4. The Board forms the Negotiation Committee and engages Merrill
Lynch as financial advisor
On November 8, 2013, the Board met to consider Signet's
proposal. At that meeting, the Board retained Cravath, Swaine & Moore
LLP ("Cravath") as its legal advisor and approved the formation of the
Negotiation Committee to consider possible financial advisor candidates.
The Board agreed that Merrill Lynch should be considered, based on
their historical relationship with Zale and their involvement with the
Secondary Offering, "unless a conflict or other consideration affected
representation." 5 The Negotiation Committee then met with Merrill
Lynch on November 11.
At the November 11 meeting, Merrill Lynch made a presentation
to the Negotiation Committee describing its history with Zale and good
working relationship with Zale's management. Merrill Lynch also
represented that it did not expect its previous relationship with Golden
Gate, through the Secondary Offering, to impact its ability to advise the
Board and that it had "limited prior relationships and no conflicts with
Signet."' 6 In fact, Merrill Lynch received approximately $2 million in fees
from Signet from 2012 to 2013. More significantly, Merrill Lynch had,
on October 7, 2013-one day after Barnes initially indicated to
Olshansky that Signet was interested in a transaction with Zale and while
Merrill Lynch was working on the Secondary Offering-made a
presentation to Barnes and Signet's CFO regarding a possible acquisition
6Id.

62.

1d. 78.
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of Zale. This presentation was aimed at soliciting business from Signet
and proposed an acquisition of Zale at a value of between $17 and $21
per share. Jeffrey Rose, a managing director at Merrill Lynch, was a
senior member of both the team that made the presentation to Signet and
the team that eventually was engaged to advise the Zale Board during the
merger process. Neither Rose nor Merrill Lynch disclosed to the Board
that they made this presentation to Signet until March 23, 2014, which
was after the merger agreement was signed, in connection with the
preparation of the Proxy.
The Negotiation Committee, without interviewing any other
candidates, recommended that the Board engage Merrill Lynch as
financial advisor. The Board adopted this recommendation on November
18, 2013 and structured its engagement such that most of Merrill Lynch's
7
fee was contingent upon the consummation of a merger.
5. The Board considers the Signet proposal and other strategic
alternatives
On November 18, 2013, the Board met again to discuss the
potential sale of the Company. The Board first addressed potential
conflicts among the Director Defendants, including: (1) the fact that
Burman was formerly the CEO of Signet and still held 1,850 shares of
Signet common stock; (2) Attenborough and Olshansky's roles as
employees of Golden Gate, who had an outstanding loan to Zale that
would earn a prepayment fee upon a change of control; and (3) Killion's
and Burman's compensation arrangements that would allow certain of
their restricted Zale common shares to vest early upon a change of
control. After considering each of those issues in turn, the Board
determined that none of these conflicts were material and that each
Director Defendant's interests were aligned with the other Zale
stockholders.
Merrill Lynch then made a presentation to the Board that included
a "Summary Valuation of Strategic Alternatives" in which Merrill Lynch
"projected the share price of Zale under different alternative scenarios
[including five standalone options and a leveraged buyout option] and
then calculated the present value of that future stock price. ' 8 Merrill
Lynch evaluated each of these different strategic alternatives using
"upside case" projections (based on management's Business Plan Case
7
According to the Complaint, Merrill Lynch stood to earn $2 million if the Board
decided not to enter into a merger and $12 million if a merger was consummated at a price of
$21 per share. Id. 82.
8
Id. 64.
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Projections) and "base case" projections (based on Merrill Lynch's less
optimistic projections) and presented the following share price valuation
ranges for each strategic alternative under each of the two sets of
projections:

Projection Status
s
Quo

Sale of
Leveraged S
Recapitaliza
of C dSale
Pa
Sale of
tion
Pagod a
Pagoda &
Canada

Leverag
ed
Buyou
t

Base Case $15.25
$15.70
(i.e.,
$Alternativ
19.70
$20.10
e

$14.45

$15.30

$15.70

$11.80

$18.60

$19.15

$19.05

$16.40

Upside
$19.55
Case (i.e.,
Business $25.25
Plan Case)

$18.55

$19.55

$19.75

$14.86

-

-

-

-

$24.25

$20.25

$20.00
$25.60
I___

$23.90 $24.65
___

_____

L_____
____

After considering each strategic alternative, the Board decided to pursue
a merger with Signet.
At that same November 18, 2013 meeting, the Board also asked
Merrill Lynch to consider the potential for transactions with other
strategic buyers. The Board decided, however, to "defer any decisions
regarding the nature of the market check to be undertaken until a later
time after further discussion." 9
6. The Board's merger negotiations with Signet
On December 3, 2013, the Board received a second letter from
Signet indicating that it would increase its offer price to $19 per share in
cash plus $1.50 in Signet common stock. The Board met two days later,
on December 5, and decided to enter into a confidentiality agreement
with Signet and to allow Signet to perform due diligence on Zale.
The Board also returned to the topic of a transaction with other
strategic buyers. According to the Complaint, Merrill Lynch consistently
advised the Board throughout the merger process that a transaction with
another strategic buyer was unlikely. The only indication of interest
came on January 10, 2014, when a financial advisory firm representing
9

1d. 68.

I___
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Gitanjali, an Indian jewelry retailer and manufacturer, contacted
Olshansky regarding a potential transaction. The Board responded to this
overture by stating that they would not permit Gitanjali to perform due
diligence without at least an initial indication of price and availability of
financing. Gitanjali never replied.
As the merger negotiations continued through January 2014, the
deal's contours began to take shape. On January 16, 2014, Barnes
informed Killion that Signet planned, post-merger, to keep Zale as a
separate division within Signet, and it wanted Killion to continue to lead
that division from its headquarters in Texas. Killion also allegedly stood
to earn nearly twice as much as the head of a division within Signet as he
was earning as Zale's CEO. On both January 27 and February 6, the
Board met to discuss the announcement by Corvex Management, a New
York-based hedge fund, of its acquisition of a substantial ownership
stake in Signet. After considering this development, the Board concluded
that Corvex's announcement likely had prompted Signet's desire to
proceed more quickly with a potential transaction with Zale and was a
favorable development for the Company.
On February 10, Signet again contacted the Board to inform them
that the offer of $20.50 per share would be all cash rather than a mixture
of cash and Signet common stock. The Board countered this offer by
notifying Signet that they would be willing to proceed with a transaction
if Signet increased the price to $21 per share in cash. The next day,
Signet increased its offer to $21 in cash. On February 15, as part of their
ongoing negotiations over the Voting Agreement, Golden Gate requested
assurances that "it [would] be compensated by Signet in the event that
Golden Gate's exercise of its warrants prior to the record date would
result in effective proceeds to Golden Gate of less than the $21.00 per
share deal price." 10 Finally, on February 18, Merrill Lynch reviewed its
financial analysis of Signet's proposal and delivered its opinion to the
Board that the merger would be fair to Zale from a financial perspective.
7. The merger announcement and the merger agreement
On February 19, 2014, Zale and Signet issued a joint press release
announcing a $690 million deal, under which Signet would acquire all of
Zale's outstanding common stock at a price of $21 per share (the "Merger
Price") and Zale would merge with Merger Sub and become a wholly
owned subsidiary of Signet (the "Merger"). That same day, Zale filed the
definitive merger agreement (the "Merger Agreement") with the SEC. In
'°Id. 77 n.2.
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addition to describing the Merger's consideration ($21 dollars per share
in cash) and structure (Zale would merge with Merger Sub and become a
wholly owned subsidiary of Signet), the Merger Agreement provided for
certain deal protection devices. Those devices included: (1) a "NoSolicitation" provision prohibiting Zale from soliciting superior offers
from other buyers, subject to a "Fiduciary Out"; (2) a "Matching Right"
granted to Signet for any "Superior Offer" submitted to Zale; and (3) a
"Termination Fee" of $26.7 million, payable to Signet if the Board
terminated the Merger Agreement pursuant to the fiduciary out. In
addition, separately from the Merger Agreement, Golden Gate and
Signet entered into the Voting Agreement, which required Golden Gate
to vote their shares in favor of the Merger.
8. The reaction of Zale's stockholders to the Merger's announcement
After the Proxy was filed on May 1, 2014, several large Zale
stockholders spoke out against the Merger. In particular, on May 9, 2014,
TIG Advisors, LLC ("TIG"), which then owned approximately 9.5% of
Zale's outstanding shares, filed materials with the SEC urging Zale's
stockholders to vote against the Merger. In those materials, TIG stated
that "shareholders are not being paid a fair value for the margin
expansion opportunity they already own, much less a fair premium" and
that the "sales process [was] replete with numerous conflicts of interest,
particularly relating to Golden Gate Capital's involvement as well as that
of [Merrill Lynch], doom[ing] shareholders [sic] chances for a fair
outcome."11 TIG also opposed the Merger on the grounds that: (1) the
participation of Golden Gate's representatives in the Negotiation
Committee created a conflict of interest between a stockholder looking to
sell its stake-i.e., Golden Gate-and the Board's obligation to maximize
stockholder value; (2) Merrill Lynch's prior involvement with Signet
tainted the entire sales process; (3) the financial projections relied on by
the Board and Merrill Lynch in assessing the sale were stale and included
"a lower alternative case" created by the Board "to justify the deal price";
(4) Signet's indication to Killion that it preferred that he remain as Zale's
CEO post-Merger created a conflict of interest; (5) Zale's standalone
prospects were more compelling than a Merger, given the success of
their turnaround efforts; and (6) the synergies provided to Signet by the
12
Merger were not being allocated equitably among the stockholders.

"Id. 87.
121d.
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On May 13, 2014, the Board responded to TIG's criticism by filing
an investor presentation with the SEC. In that presentation, the Board
urged stockholders to support the Merger by pointing out it represented
"compelling and immediate value for shareholders.0 3 The Board also
stated that: (i) they had "evaluated the offer price relative to the risks,
uncertainties and challenges in connection with executing the Company's
three-year plan [which corresponded to the Business Plan Case
Projections]"; (ii) achievement of the three-year plan would be
"challenging" and entail "significant execution risk"; (iii) the "three-year
plan was designed to challenge management and was aligned
accordingly with the Company's board-approved long-term incentive
plan"; and (iv) the Merger provided "certainty of value
14 and eliminate[d]
the risks of achieving the Company's three-year plan.,
Between May 15 and May 20, 2014, Zale and TIG publicly
debated the merits of the Merger, largely reasserting their relative
justifications and objections. During that period, GAMCO Investors, Inc.
("GAMCO"), an investment fund that, at the time, owned 7.42% of
Zale's outstanding shares, announced that it also was considering voting
against the Merger on the same bases as TIG and had "commenced the
process to be able to assert appraisal rights."1 5 In addition, Institutional
Shareholder Services, Inc. ("ISS") and Glass, Lewis & Co., LLC ("Glass
Lewis"), two proxy advisory services, entered the fray regarding the
Merger on opposing sides. ISS aligned itself with the Board,
recommending that all Zale stockholders vote in favor of the deal on the
same bases asserted by the Board. Glass Lewis, on the other hand, agreed
with TIG and recommended that all Zale stockholders vote against the
Merger "in favor of a more robust strategic review and - in the absence
of a compelling 16alternative - the continued pursuit of Zale's stand-alone
operating plan."
9. Zale's stockholders vote to consummate the Merger
On May 29, 2014, the stockholder vote on the Merger took place,
with 53.1% of Zale's stockholders approving the Merger. The next day,
Zale announced completion of the Merger. Thereafter, a number of
stockholders filed petitions seeking appraisal of their Zale shares in this
Court under Section 262 of the Delaware General Corporation Law (the

13

Id.

88.

141d.
"Id. 90.
Id. 98.
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"DGCL").17 On June 30, 2014, Zale filed a verified list of individuals and
entities that purported to demand payment for their Zale shares pursuant
to Section 262 of the DGCL and with whom no agreements as to the
value of their shares had been reached. The list of 62 names included
TIG and GAMCO.
C. ProceduralHistory
Shortly after the February 19, 2014 announcement of the Merger,
each of the five Plaintiffs filed complaints seeking to enjoin the Merger.
On March 25, 2014, those actions were consolidated, and on April 23,
2014, Plaintiffs filed a consolidated amended complaint along with
motions for a preliminary injunction to enjoin consummation of the
Merger and for expedited proceedings. The parties then engaged in
expedited discovery, during which Zale produced board minutes and
materials and Plaintiffs deposed Burman and Rose. On May 23, 2014,
after the parties had briefed the motion for preliminary injunction, I
heard argument on that motion and delivered an oral ruling denying the
preliminary injunction.
On September 30, 2014, four months after the Merger was
consummated, Plaintiffs filed the Complaint, which they had amended to
include a claim against Merrill Lynch for aiding and abetting the
Director Defendants' breaches of fiduciary duties as well as additional
allegations based on discovery taken during the preliminary injunction
stage. Soon after Plaintiffs filed the Complaint, each of the three groups
of Defendants separately moved to dismiss under Rule 12(b)(6) based on
Plaintiffs' alleged failure to state a claim upon which relief could be
granted. The parties then briefed those motions, and I heard argument on
May 20, 2015. This Memorandum Opinion contains my rulings on
Defendants' motions to dismiss.
D. Parties'Contentions
Count I of the Complaint alleges that the Director Defendants
breached their fiduciary duties of loyalty and care to Plaintiffs.
Specifically, Plaintiffs allege that the Director Defendants acted to "put
their personal interests ahead of [Zale and its stockholders]" and "failed
to act reasonably in good faith and on a fully informed basis," depriving
Plaintiffs of the ability to obtain the true value of their investment in
'78 Del. C. § 262.
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Zale. 18 Defendants counter that Plaintiffs' claims fail because: (1) Zale
has an exculpation provision in its charter that requires Plaintiffs' duty of
care claims be dismissed; (2) no duty of loyalty violation is alleged
because Plaintiffs only claim that up to four of the nine Director
Defendants were conflicted as to the Merger, meaning that a majority
were independent and disinterested; and (3) none of the alleged "flaws"
in the sale process rise to the level of bad faith.
Count II charges Signet with aiding and abetting the Director
Defendants' breaches of fiduciary duties on the grounds that "Signet was
an active and knowing participant in the Individual [Directors'] breaches
of fiduciary duties." 19 Plaintiffs also claim that Signet, with the
knowledge that the Director Defendants were failing to seek the best
price for Zale's stockholders, offered an inadequate price for their own
benefit. Defendants respond by reiterating that Plaintiffs failed to allege
any cognizable claims against the Director Defendants and, therefore,
there were no underlying fiduciary duty breaches for Signet to aid and
abet. Defendants also argue that, even if the Director Defendants did
breach their fiduciary duties, Plaintiffs' aiding and abetting claims are
meritless because none of the facts alleged support a reasonable
inference that Signet "knowingly participated" in any such breaches.
Finally, in Count III, Plaintiffs allege that Merrill Lynch also aided
and abetted the Director Defendants' breaches of fiduciary duties.
According to the Complaint, "Merrill Lynch, for improper motives of its
20
own, intentionally created an unreasonable sale process., In particular,
the Complaint alleges that Merrill Lynch undermined the Board's ability
to maximize stockholder value in the Merger by making a presentation to
Signet "with an illustrative price analysis of Zale" at a time when Merrill
Lynch had access to Zale's non-public information. 21 Defendants oppose
these claims on numerous grounds, emphasizing that Plaintiffs failed to
allege both underlying fiduciary duty breaches by the Director
Defendants and, if there were underlying breaches, that Merrill Lynch
was a knowing participant in those breaches. Further, Defendants argue
that Merrill Lynch's presentation to Signet: (1) was in the ordinary course
of business; (2) created no conflicts of interest between Merrill Lynch
and Zale's stockholders; (3) did not involve any of Zale's non-public
information; and (4) was disclosed to the Board and Zale's stockholders
before the Merger was consummated.

125-126.
1Compl.
'29 d. 133.
1d. 141.
21

Id "
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I consider each of these Counts separately below, after first
describing the standard of review I must apply on a motion to dismiss
under Rule 12(b)(6).
II. ANALYSIS
A. StandardofReview
Pursuant to Court of Chancery Rule 12(b)(6), this Court may grant
a motion to dismiss for failure to state a claim if a complaint does not
assert sufficient facts that, if proven, would entitle the plaintiff to relief.
"[T]he governing pleading standard in Delaware to survive a motion to
dismiss is reasonable 'conceivability." '22 That is, when considering such a
motion, a court must "accept all well-pleaded factual allegations in the
Complaint as true . . . , draw all reasonable inferences in favor of the
plaintiff, and deny the motion unless the plaintiff could not recover under
' 23
any reasonably conceivable set of circumstances susceptible of proof.
This reasonable "conceivability" standard asks whether there is a
"possibility" of recovery. 24 The court, however, need not "accept
conclusory allegations unsupported by specific facts or. . . draw
unreasonable inferences in favor of the non-moving party." Moreover,
failure to plead an element of a claim precludes entitlement to relief, and,
therefore, is grounds to dismiss that claim.26
Generally, the court will consider only the pleadings on a motion
to dismiss under Rule 12(b)(6). "A judge may consider documents
outside of the pleadings only when: (1) the document is integral to a
plaintiffs claim and incorporated in the complaint or (2) the document is
not being relied upon to prove the truth of its contents. 27

22

Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 537
(Del. 2011) (footnote omitted).
2'Id. at 536 (citing Savor, Inc. v. FMR Corp., 812 A.2d 894, 896-97 (Del. 2002)).
24
Id. at 537 & n.13.
25Price v. E.I. duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011)
(citing
Clinton v.
26 Enter. Rent-A-Car Co., 977 A.2d 892, 895 (Del. 2009)).
Crescent/Mach I P'rs, L.P. v. Turner, 846 A.2d 963, 972 (Del. Ch. 2000) (Steele,
V.C., by designation).
27Allen v. Encore Energy P'rs,72 A.3d 93, 96 n.2 (Del. 2013).
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B. Count I - Breach of FiduciaryDuties Against the DirectorDefendants
1. Plaintiffs' Revlon claims against the Director Defendants
The Complaint alleges that the Director Defendants breached their
fiduciary duties because: (1) the Board was not disinterested or
independent as to the Merger; (2) the Board's actions during the Merger
process constituted bad faith; and (3) even if the Board's actions during
the Merger process did not rise to the level of bad faith, they still
constituted breaches of the duty of care.
In terms of the legal standard under which I should review
Plaintiffs' claims, Defendants argue that the business judgment rule,
rather than Revlon enhanced scrutiny, applies in this case. According to
Defendants, I should extend the reasoning in In re KKR Financial
Holdings LLC Shareholder Litigation28 and hold that "[t]he business
judgment standard of review applies to mergers 'approved by a majority
of the shares held by disinterested stockholders ...in a vote that was

fully informed.' ''29 In KKR, Chancellor Bouchard held that although the
entire fairness standard of review generally would apply to a merger
where a majority of the corporation's directors were not independent, the
business judgment rule applies, instead, when the merger is approved by
a majority vote of disinterested, fully informed stockholders, even if that
vote is statutorily required as opposed to voluntarily sought by the
directors.3 ° Chancellor Bouchard also addressed the potential conflict
between his decision and the Supreme Court's decision in Gantler v.
Stephens31:
In light of the Delaware Supreme Court's 2009 decision in
Gantler v. Stephens, there has been some debate as to
whether the standard [that a fully informed vote by
disinterested shareholders changes the standard of review
from entire fairness to business judgment rule] articulated in
Wheelabrator,Harbor Finance and other decisions remains
good law when the stockholder vote is statutorily required
as opposed to a purely voluntary stockholder vote .... I do

not read Gantler to have altered the legal effect of a
stockholder vote when it is statutorily required. Instead, I

2101 A.3d 980 (Del. Ch. 2014), appealpending,No. 629, 2014.
29
3 0Signet

and Zale Defs.' Opening Br. 32 (quoting KKR, 101 A.3d at 1003).
KKR, 101 A.3d at 1001.
"'965 A.2d 695 (Del. 2009).
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read it simply to clarify the meaning of the term
"ratification."
• . . Justice Jacobs, writing for the Court, quoted at length
from his Court of Chancery decision in Wheelabrator to
explain that the "scope and effect of the common law
doctrine of shareholder ratification is unclear." He then
wrote that, "[t]o restore coherence and clarity to this area of
our law, we hold that the scope of the shareholder
ratification doctrine must be limited to its so-called 'classic'
form; that is, to circumstances where a fully informed
shareholder vote approves director action that does not
legally require shareholder approval in order to become
legally effective." The Court further explained that "the only
director action or conduct that can be ratified is that which
the shareholders are specifically asked to approve."
The Supreme Court in Gantler did not expressly address the
legal effect of a fully informed stockholder vote when the
vote is statutorily required. Having determined that the
proxy disclosures were materially misleading, the Supreme
Court did not need to reach that question.
... I read the Supreme Court's discussion of the doctrine of

ratification in Gantler to have been intended simply to
clarify that the term "ratification" applies only to a voluntary
stockholder vote.32
Vice Chancellor Laster has advocated the same position as was adopted
in KKR, using similar reasoning, in the context of cases involving
enhanced scrutiny, including Revlon cases. 33 The KKR decision has been
appealed, and the Supreme Court heard argument on September 16.
a. Was there a majority disinterested and fully informed vote of
stockholders in this case?
In order for the standard of review in this case to be shifted from
enhanced scrutiny to the business judgment rule under KKR, the Merger
must have been approved by a disinterested majority of Zale's
stockholders in a fully informed vote.
32

KKR, 101 A.3d at 1001-03.
J. Travis Laster, The Effect ofStockholder Approval on Enhanced Scrutiny, 40 WM.
MITCHELL L. REV. 1443 (2014).
33
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i. A disinterested majority of Zale's stockholders approved the Merger
In assessing whether a majority of Zale's stockholders were
disinterested, I note that Golden Gate-the owner of 23.3% of Zale's
common stock-is the only significant stockholder as to whom the
Complaint alleges any conflict. Plaintiffs dedicate considerable attention
to their argument that Golden Gate received unique, material benefits in
the form of liquidity. They also point to the loan prepayment fee as a
source of conflict. Neither alleged conflict is controversial, from my
perspective.
Although Plaintiffs allege that Golden Gate stood to earn $3.2
34
million on the prepayment fee on their $150 million loan to Zale, they
fail to make any allegations as to whether $3.2 million is material to
Golden Gate.35 That conclusion is not obvious in the case of a private
equity firm like Golden Gate, especially when its 23.3% ownership stake
in Zale had a value of approximately $225 million at the Merger Price of
$21 per share. Further, to the extent that Plaintiffs are asserting that
Golden Gate had a unique need for liquidity such that it would benefit
from receiving the Merger consideration differently than Zale's other
stockholders, I do not find that argument persuasive. The Complaint only
makes conclusory allegations regarding Golden Gate's desire to exit its
position in Zale, relying primarily on the Secondary Offering as evidence
of such. Plaintiffs never allege why Golden Gate needed to liquidate its
shares or that it had an exigent need for liquidity.
Although there are cases in which a plaintiffs allegations of a
large stockholder's need for liquidity have been sufficient to defeat a
motion to dismiss, the plaintiffs in those cases alleged much more
3 6 Those
specific liquidity needs than a simple desire to "sell quickly.
cases are further distinguishable because the stockholder allegedly in
need of liquidity here, Golden Gate, had another avenue, aside from the
34

Compl.

35

3 6See

48 n.1.

infra note 68 and accompanying text.

See McMullin v. Beran, 765 A.2d 910, 921 (Del. 2000) ("[Plaintiff's complaint]
alleges that [the controlling stockholder] initiated and timed the Transaction to benefit itself
because [the controlling stockholder] needed cash to fund [a] $3.3 billion cash acquisition.");
In re Answers Corp. S'holder Litig., 2012 WL 1253072, at *4 (Del. Ch. Apr. 11, 2012)
("[A]ccording to the Plaintiffs ... the only way that [the stockholder seeking liquidity could

monetize its investment] was if [the company] engaged in a change of control transaction; [the
company's] common stock was so thinly traded that [the stockholder] could not sell its entire
30% equity interest in the public market."); N.J. Carpenters Pension Fund v. infoGROUP,
Inc., 2011 WL 4825888, at *9 (Del. Ch. Oct. 6, 2011) ("As alleged by the Plaintiff, [the

interested stockholder's] need for liquidity arose from a confluence of factors" including a need

for "$12 million under the SEC and derivative settlements, and over $13 million related to
loans used to buy [company] shares.").
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Merger, to satisfy that need: the Secondary Offering. Because the
Complaint fails to allege that Golden Gate or any other significant
stockholder was interested as to the Merger, I conclude that a
disinterested majority of Zale's stockholders-53. l%-approved the
Merger.
ii. The vote on the Merger was fully informed
Regarding whether the vote on the Merger was fully informed,
Plaintiffs allege that the Director Defendants omitted material
information from the Proxy. In particular, Plaintiffs argue that the
Director Defendants "breached their duty to disclose: (i) that the Board's
own financial advisor determined that the Company was more valuable
as a standalone entity; and (ii) material information concerning the
Company's financial projections. 37 Plaintiffs' first argument refers to the
fact that the Summary Valuation of Strategic Alternatives that Merrill
Lynch presented to the Board on November 18, 2013 was not included in
the Proxy. Their second argument pertains to the allegations in the
Complaint that the Board mischaracterized Zale's management's
Business Plan Case Projections in the Proxy.
I first address Defendants' argument that Plaintiffs' duty of
disclosure claims fail as a matter of law. Defendants assert that because
"Plaintiffs have rehashed their prior allegations" made on their motion
for a preliminary injunction and because I rejected those allegations
when I denied the preliminary injunction, Plaintiffs are barred from
prosecuting those claims further at this stage of the litigation.38 I
disagree. Because "[t]he pleadings stage test standard is lower than the
39
merits-focused element of the preliminary injunction standard,
Plaintiffs are not barred as a matter of law from pursuing claims now that
failed at the preliminary injunction stage. That said, I conclude that
Plaintiffs still have not pled successfully any of their duty of disclosure
claims such that I could conclude reasonably that the stockholder vote on
the Merger was not fully informed.
Although those claims are not barred as a matter of law by my
ruling at the preliminary injunction stage, I conclude, using the same
reasoning I did at that stage and considering both the Complaint and the
Proxy, that Plaintiffs fail to allege adequately that the exclusion of the
Summary Valuation of Strategic Alternatives from the Proxy and the
37

PIs.' Answer Br. 49-50.
Signet and Zale Defs.' Opening Br. 27-29.
OTKAssocs., LLC v. Friedman, 85 A.3d 696, 725 (Del. Ch. 2014).

38
39
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Board's alleged mischaracterizations of the Business Plan Case
Projections were material. In both cases, significant information was
disclosed in the Proxy. Thus, I do not find it reasonably conceivable that
the Proxy was materially deficient or that Zale's stockholder vote was not
fully informed.
b. Effect of KKR
Under KKR, the legal effect of a fully informed vote by a majority
of Zale's disinterested stockholders is that the "the business judgment
rule applies and insulates the [Merger] from all attacks other than on the
grounds of waste." In this case, for reasons explained below, I would
follow the reasoning articulated in KKR if it permitted a review of the
Merger under the business judgment rule that included an analysis of
whether the Director Defendants breached their duty of care by
committing gross negligence.
For purposes of Defendants' motion to dismiss, I would reach the
same conclusion as to all Defendants, except Merrill Lynch, whether I
followed the holding in KKR and held that the fully informed vote of a
disinterested majority of the Zale stockholders in favor of the Merger had
the effect of subjecting Plaintiffs' claims to business judgment rule
review or determined that Gantler required continued use of enhanced
scrutiny in these circumstances. In the latter case, however, where no
cleansing effect is given to the stockholder vote, I would find that
Plaintiffs conceivably could prove their claim that Merrill Lynch is liable
for aiding and abetting a breach of the Director Defendants' duty of care.
There appear to be good arguments both for and against the
approach adopted in KKR. As I pointed out above, Chancellor Bouchard
and Vice Chancellor Laster make a strong case for interpreting Gantler
simply as clarifying the definition of "ratification." On the other hand,
opponents of that view contend that "[p]ermitting the vote of a majority
of stockholders on a merger to remove from judicial scrutiny unilateral
Board action in a contest for corporate control would frustrate the
purposes underlying Revlon" 40 and would disturb the settled
understanding of the Supreme Court's decision in Gantler.41 Because this
40

1n re Santa Fe Pac.Corp. S'holderLitig., 669 A.2d 59, 68 (Del. 1995). But see In
re Lukens Inc. S'holders Litig., 757 A.2d 720, 736-38 (Del. Ch. 1999) (holding that
business judgment rule applies rather than Revlon enhanced scrutiny when a merger is
approved by a fully informed majority of disinterested stockholders), affd sub nom. Walker v.
757 A.2d 1278 (Del. 2000).
Lukens, 4Inc.,
t
See, e.g., Calma on Behalf of Citrix Sys., Inc. v. Templeton, 114 A.3d 563, 586 (Del.
Ch. 2015); Gentili v. L.O.M Med Int'l, Inc., 2012 WL 3552685, at *3 (Del. Ch. Aug. 17,

2012); see also Santa Fe, 669 A.2d at 68.
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area of Delaware law is unsettled, I will conduct my analysis under a
more strict reading of Gantler. Until the Supreme Court signals
otherwise, I interpret Gantler as holding that an enhanced standard of
review cannot be pared down to the business judgment rule as a result of
a statutorily required stockholder vote, even one rendered by a fully
informed, disinterested majority of stockholders. As a result, I conclude
that where, as here, the merger consideration paid to the target company's
stockholders is cash, Revlon enhanced scrutiny applies, even after the
merger has been approved by a fully informed, disinterested majority of
stockholders. Thus, after describing the legal standard applicable in a
Revlon case, I effectively apply that standard to each of Plaintiffs' claims
against the Director Defendants in the context of concluding that each
claim must be dismissed under Rule 12(b)(6).
c. Revlon standardof review
Corporate directors have "an unyielding fiduciary duty to protect
the interests of the corporation and to act in the best interests of its
shareholders. '43 When directors have commenced a transaction process
that will result in a change of control, a reviewing court will examine
whether the board has reasonably performed its fiduciary duties "in the
service of a specific objective: maximizing the sale price of the
enterprise.",44 So-called Revlon duties are only specific applications of
directors' traditional fiduciary duties of care and loyalty in the context of
control transactions.45
While the intermediate level of Revlon enhanced scrutiny is "more
exacting than the deferential rationality standard applicable to run-of-themill decisions governed by the business judgment rule, at bottom Revlon
is a test of reasonableness; directors are generally free to select the path
to value maximization, so long as they choose a reasonable route to get
there. '46 In that regard, the questions before me are: (1) whether the
decision making process employed by the Director Defendants, including
the information on which they based their decisions, was adequate; and
42See TW Servs., Inc. v. SWT Acq. Corp., 1989 WL 20290, at *7
(Del. Ch. 1989)

(Allen, C.).
43

Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 360 (Del. 1993) (citations omitted).

44Malpiede v. Townson, 780 A.2d 1075, 1083
(Del. 2001) (citing, among other cases,
Revlon, Inc.
45 v. MacAndrews & ForbesHldgs., Inc., 506 A.2d 173, 182-83 (Del. 1986)).

Wayne Cty. Empls.'Ret. Sys. v. Corti, 2009 WL 2219260, at *10 (Del. Ch. July 24,
2009) (citing McMillan v. Intercargo Corp., 768 A.2d 492, 502 (Del. Ch. 2000)), afd, 966
A.2d 795 (Del. 2010) (TABLE).
46In re Dollar Thrifty S'holderLitig., 14 A.3d 573, 595-96 (Del. Ch.
2010).
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(2) whether the Director Defendants' actions were reasonable in light of
the circumstances then existing. 47 Thus, enhanced scrutiny under Revlon
has both subjective and objective components. Even though there is an
objective reasonableness evaluation, however, Revlon "is not a license
for law-trained courts to second-guess reasonable,
48 but debatable, tactical
choices that directors have made in good faith.
d. Plaintiffs'Revlon claims
At a practical level in the circumstances of this case, there is a
great deal of overlap between the analysis of the Director Defendants'
conduct in terms, first, of their Revlon duties and, second, of their
potential rights to exculpation from a damages claim under Zale's
charter. Even assuming that there was a problem with the Board's Merger
process or actions under the Revlon standard of review, because Zale's
charter contains an exculpatory provision pursuant to 8 Del. C. §
102(b)(7) (a "102(b)(7) provision"), there would be no basis to find the
Director Defendants personally liable here absent a viable claim that they
breached their duty of loyalty. In evaluating whether such a claim exists
in determining the applicability of Zale's 102(b)(7) provision, however, I
must consider many of the same facts that would be relevant in a
reasonableness review under Revlon. Accordingly, I effectively assume
the existence of a potential problem under Revlon and otherwise confine
my analysis of the facts relevant to that issue to the discussion below
regarding the applicability of Zale's 102(b)(7) provision.
e. The legal effect of Zale's 102(b)(7) provision
If a corporation's charter contains a 102(b)(7) provision barring
claims for monetary liability against directors for breaches of the duty of
care, the complaint must state a nonexculpated claim-i.e., a claim
predicated on a breach of the directors' duty of loyalty, including bad
faith conduct.49
A factual showing that, for example, a majority of the board of
directors was not both disinterested and independent would provide
sufficient support for a claim for breach of the duty of loyalty to survive

47Paramount Commc'ns Inc. v. QVC Network Inc., 637 A.2d 34, 45 (Del. 1994).
48

See In re Del Monte Foods Co. S'holders Litig., 25 A.3d 813, 830 (Del. Ch. 2011).
Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 239-40 (Del. 2009); Corti, 2009 WL
2219260, at *10.
49See
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a motion to dismiss.5 ° "A director is considered interested where he or
she will receive a personal financial benefit from a transaction that is not
equally shared by the stockholders. 5 1 "Independence means that a
director's decision is based on the corporate merits of the subject before
the board rather than extraneous considerations or influences,, 52 such as
where one director effectively controls another.5 3 Moreover, as to any
Director Defendant, the disqualifying self-interest or lack of
independence must be material, i.e., "reasonably likely to affect the
"54
decision-making process of a reasonable person ....
Well-pled allegations that the board did not act in good faith also
would state a claim for breach of the duty of loyalty sufficient to survive
a motion to dismiss. 55 In general, "bad faith will be found if a 'fiduciary
intentionally fails to act in the face of a known duty to act, demonstrating
a conscious disregard for his duties.' 5 6 Alternatively, notwithstanding
approval by a majority of disinterested and independent directors, a
claim for breach of duty may exist "where the decision under attack is so
far beyond the bounds of reasonable judgment that it seems essentially
57
inexplicable on any ground other than bad faith.
Because Zale adopted a 102(b)(7) provision,58 Plaintiffs' monetary
claims for breach of the duty of care against the Director Defendants
must be dismissed. Plaintiffs' fiduciary duty claims against the Director
Defendants can only circumvent Zale's 102(b)(7) provision and survive a
motion to dismiss if the Complaint alleges facts sufficient to support a
reasonable inference of a breach of the duty of loyalty, including that the
Director Defendants acted in bad faith. I still will analyze whether the
Director Defendants breached their duty of care, however, because such
a breach could serve as a predicate for liability under the aiding and
abetting claims against Signet and Merrill Lynch.

50

1n re NYMEX S'holder Litig., 2009 WL 3206051, at *6 (Del. Ch. Sept. 30, 2009)
(citing In51re Lukens S'holders Litig., 757 A .2d 720, 728 (Del. Ch. 1999)).
Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993) (citing Aronson v. Lewis, 473
A.2d 805, 812 (Del. 1984)).
52Aronson, 473 A.2d at 816.
3Orman v. Cullman, 794 A.2d 5, 24 (Del. Ch. 2002).
54Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 363 (Del.
1993).
55In re NYMEXS'holder Litig., 2009 WL 3206051, at *6 (footnote omitted).
56Lyondell Chem. Co., 970 A.2d at 243 (quoting In re Walt Disney Co. Deriv.
Litig.,
906 A.2d 27, 67 (Del. 2006)).
57Crescent/Mach I P's,L.P., 846 A.2d at 981 (quoting Parnes v. Bally Entm't
Corp.,
722 A.2d 1243, 1247 (Del. 1999)).

58Aronstam Aff., supra note 3, Ex. D, art. Seventh, subsec. a.
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f. Plaintiffs fail to allege that the Board was conflicted regarding the
Merger
As an initial matter, Plaintiffs' failure to allege any facts from
which I reasonably could infer that a majority of the Board was either
conflicted regarding the Merger or dominated by other, conflicted
directors severely undermines Plaintiffs' claims that the Director
Defendants breached their duty of loyalty. 59 Although the Complaint
alleges that Attenborough, Olshansky, Killion, and Burman were
conflicted, it is silent as to the other five directors. As stated supra, a
director is conflicted regarding a transaction "where he or she will
receive a personal financial benefit from a transaction that is not equally
shared by the stockholders., 60 According to Plaintiffs, Golden Gate stood
to receive material benefits from the Merger, in the form of needed
liquidity and a loan prepayment fee, that the other stockholders would
not receive. Burman and Killion both had restricted stock rights that
would vest early as a result of the Merger. Killion, the only Zale
employee on the Board, was promised future employment by Signet.
Yet, even assuming that those are all unique, material benefits such that I
can conclude that those four directors are conflicted, the Complaint does
not allege anything regarding interestedness or lack of independence on
the part of Defendants Braverman, Dyer, Gilman, Lowe, or Pritchard.
Thus, I find that a majority of the Board was independent and
disinterested.
The Complaint also fails to present any facts that would support a
reasonable inference that one or more of the four allegedly conflicted
directors dominated the other five directors. 61 At most, Plaintiffs contend
that the conflicted directors controlled the sale process because: (1)
Attenborough and Olshansky recruited Burman to serve as Zale's
chairman; (2) Signet initially approached Zale about a merger through
Olshansky; and (3) Olshansky and Burman served on the Negotiating
Committee. As stated in In re OPENLANE, Inc. Shareholder Litigation,
however, even if a conflicted director participates in a sale process, that
process is not tainted if the Board is aware of such a conflict and "fully
committed to the [sale] process., 62 Plaintiffs do not allege that the Board
59

Absent

sufficient

allegations

regarding

the

Board's

disinterestedness

and

independence, Plaintiffs can only plead a breach of the duty of loyalty by successfully alleging
Defendants acted in bad faith. I take up those claims in Section II.B. 1.g. infra.
that the Director
60
Rales, 634 A.2d at 936.
61
See In re Alloy, Inc. S'holder Litig., 2011 WL 4863716, at *8-9 (Del. Ch. Oct. 13,
2011) ("Absent specific allegations of actual control, the facts Plaintiffs allege cannot support
a reasonable inference that [the Company's] seven outside directors lacked independence.").
622011 WL 4599662, at *5 (Del. Ch. Sept. 30, 2011).
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ever delegated any of its ultimate authority to the Negotiating
Committee, but they do admit that the Board knew about all of the
relevant conflicts, as they were discussed openly during the Board's
meeting on November 18, 2013. Thus, I find that the majority
independent, disinterested Board was fully informed and retained final
say on all major aspects of the sale process despite the participation of
potentially conflicted directors.
Finally, I am skeptical as to whether any of the conflicts that
Plaintiffs allege tainted Attenborough, Olshansky, and Burman even rise
to such a level that they should be considered interested or not
independent under Delaware law.63 As I concluded supra, the Complaint
fails to allege adequately that Golden Gate was interested as to the
Merger. Thus, even assuming that Attenborough and Olshansky were
beholden to Golden Gate, as its employees and representatives on the
Board, rather than to Zale's stockholders as a whole, Plaintiffs have not
alleged sufficient facts regarding Golden Gate's conflict to support a
reasonable inference that Attenborough and Olshansky are not
disinterested and independent. On the contrary, because of its significant
stake in Zale, Golden Gate likely had as much of an incentive to
maximize the value of its investment as any stockholder, rather than take
a price cut for the sake of liquidity.64
Regarding the early vesting of Burman's restricted common stock,
I note that, in a related context, this Court has observed that "the
65
accelerating of stock options is a routine aspect of merger agreements."
Although Plaintiffs argue that "the accelerated vesting of options and
restricted stock [can create] a clear conflict ' 66 between directors and
stockholders who are opposed to a merger, the case they cite for that
proposition, Globis Partners,L.P. v. Plumtree Software, Inc., also states
that "[t]he accelerated vesting of options does not create a conflict of
interest because the interests of the shareholders and directors are aligned
63Given the Complaint's allegation that Killion stood to earn nearly twice as much
as
the head of the Zale division within Signet as he did as Zale's CEO, Compl. 11, I conclude
that it is reasonably conceivable that he was interested regarding the Merger. Even though the
Complaint does not specifically allege that this additional salary was material to Killion, I find
it at least conceivable that the doubling of an individual's salary is "reasonably likely to affect
the decision-making process of a reasonable person." In re Alloy, Inc. S'holder Litig., 2011 WL
4863716, at *7 (quoting Cede & Co. v. Technicolor,Inc., 634 A.2d 345, 363 (Del. 1993).
64See C & J Energy Servs. Inc. v. City of Miami Gen. Emps.' & Sanitation Emps.'Ret.
Trust, 107 A.3d 1049, 1069 n.92 (Del. 2014) (quoting Iroquois Master Fund Ltd. v. Answers
Corp., 2014 WL 7010777, at *1 n.1 (Del. Dec. 4, 2014) (ORDER)); In re Morton's Rest., Inc.
S'holdersLitig., 74 A.3d 656, 666-69 (Del. Ch. 2013).
"OPENLANE, 2011 WL 4599662, at *5.
66
pls.' Answer Br. 42.
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in obtaining the highest price.' '67 As Globis Partners and other relevant
cases establish, an essential consideration in any conflict inquiry is the
68
And, as to each of
relative materiality of the alleged conflict.

Defendants Attenborough, Olshansky, and Burman's, the Complaint
contains no allegations regarding the relative materiality of those unique
benefits to those Director Defendants. As such, I have no reference point
by which to measure each conflict's comparative impact on the Director
Defendants' impartiality.
In sum, Plaintiffs do not allege any conflicts whatsoever regarding
five of the nine Director Defendants. Plaintiffs do not allege facts that
would allow me to infer that any of the four allegedly conflicted Director
Defendants dominated the other five. And, with the possible exception of
Killion, I am skeptical whether Plaintiffs have demonstrated that the four
Director Defendants that Plaintiffs claim are not disinterested and
independent have conflicts rising to a level that would disqualify them
under Delaware law. Because the Complaint does not allege sufficient
facts for me to infer that a majority of the Director Defendants were not
disinterested and independent or were dominated by conflicted Director
Defendants, I conclude that Plaintiffs have failed to state a claim for
breach of the duty of loyalty,69 unless they have alleged sufficiently that
the Director Defendants acted in bad faith.
g. Plaintiffsfail to allege that the DirectorDefendants acted in badfaith
during the Mergerprocess
In addition to attacking the disinterestedness and independence of
the Director Defendants, Plaintiffs assert a variety of Revlon claims
targeted at the allegedly flawed sale process. To prevail on those claims
for damages against the Director Defendants, however, Plaintiffs must
demonstrate not just that the Director Defendants breached their duty of
672007 WL 4292024, at *8 (Del. Ch. Nov. 30, 2007).
68
See Kahn v. M & F Worldwide Corp., 88 A.3d 635, 650 (Del. 2014) ("[Tlhe
plaintiffs have ignored a key teaching of our Supreme Court, requiring a showing that a
specific director's independence is compromised by factors material to her. As to each of the
specific directors the plaintiffs challenge, the plaintiffs fail to proffer any real evidence of their
economic circumstances." (quoting In re MFWS'holders Litig., 67 A.3d 496 (Del. Ch. 2013)));
Cede & Co., 634 A.2d at 362-63 (affirming that a stockholder must demonstrate the
materiality of a self-interest to a director's independence); Globis P'rs, 2007 WL 4292024, at
*9 (noting that the plaintiffs claim that a director acted out of self-interest must fail because no
the relative materiality of the conflict were pled).
facts regarding
69
NYMEX, 2009 WL 3206051, at *6 ("In order to state a claim for breach of the duty
of loyalty, the Plaintiffs must plead facts from which this Court can reasonably infer that
either: 'a majority of the Director Defendants either stood on both sides of the merger or were
dominated and controlled by someone who did .... '").
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care, but that their actions rose to the level of bad faith. In the Revlon
context, as stated above, bad faith can be demonstrated by a director's
"conscious disregard for his duties"7 ° or a decision by a majority
disinterested, independent board that "is so far beyond the bounds of
reasonable judgment that it seems essentially inexplicable on any ground
other than bad faith. 71 I address next Plaintiffs' primary criticisms of the
Merger and conclude that none of the alleged actions taken by the
Director Defendants are sufficient to support a claim of bad faith.
i. The Board undervalued Zale's stock
Plaintiffs' first contention is that "Zale was undervalued at the time
the Merger was announced due to the overhang created by the
[Preliminary] Registration Statement. 7 2 Because this claim is
inextricably linked to Plaintiffs' argument regarding Golden Gate's desire
for liquidity, I largely will address it in that context infra. I pause here
briefly to comment on Plaintiffs' assertion that the Director Defendants,
armed with the knowledge that Zale was undervalued due to the
Preliminary Registration Statement, "received three offers from Signet,
but did not counter a single one. 7 3 That statement is puzzling because, in
the next sentence of their brief, Plaintiffs admit that "the Board
determined after the second offer [of $20.50 per share, partly in Signet
stock] that it would allow Signet to engage in due diligence and then
determined to close the negotiations if Signet would increase its offer to
$21.00." 4 Because the Board countered one of Signet's offers by
requesting an additional $0.50 per share in consideration, I find
unpersuasive Plaintiffs' contention that the Director Defendants acted in
bad faith in this regard.
ii. The Board favored Signet in the Merger process
Next, Plaintiffs argue that "the Individual [Directors] catered the
process to Signet to ensure that they received significant personal
benefits. 7 5 In particular, Plaintiffs point out that the Board never
performed a market check, did not adequately consider strategic
70

Lyondell Chem. Co., 970 A.2d at 243.

71

Crescent/MachIP'rs,L.P, 846 A.2d at 981.
Pls. Answer Br. 37.

72

73d.
at 38.
741d.
75

1d. at 44.
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alternatives, and rebuffed an unsolicited indication of interest from
Gitanjali. Plaintiffs contend that the Board avoided a market check in
favor of a deal that would result in "significant personal benefits." But,
the Complaint's allegations do not support this theory because the only
Signet-specific benefit that Plaintiffs claim the Director Defendants
received was Killion's promise of future employment. Other than that,
every benefit that Plaintiffs allege the Director Defendants were seeking
would have accrued in the event of any merger, not just a merger with
Signet.
Further, because Plaintiffs' allegations of self-interested
motivations fail, they must allege that the Director Defendants
76
consciously disregarded their duties by not conducting a market check.
That was not the case here. Over the course of at least three meetings, the
Board discussed the possibility of performing a market check.77 After
considering this possibility, the Board decided, in consultation with
Merrill Lynch and Cravath on February 6, 2014, not to perform a market
check due to the risk of leaks regarding their negotiations with Signet.
The Board weighed the risks that such leaks would compromise their
deal with Signet against the improbability of a more favorable offer
arising.78 Because the Board specifically considered pursuing a market
check and rejected that option based on their assessment of likely
alternative opportunities, it cannot be said that they acted in bad faith.
In addition to arguing that the Board inadequately considered
transactions with other potential buyers, Plaintiffs also claim that the
Board improperly was committed to engaging in a merger rather than
having Zale continue as a standalone company. This argument appears to
rest on the merger-related benefits that Plaintiffs allege the purportedly
interested and non-independent Director Defendants sought. Even if I
had not already concluded that the majority of the Director Defendants'
interests were aligned with the rest of Zale's stockholders, Plaintiffs'
claims that the Director Defendants acted in bad faith in this regard still
76

As Defendants point out in their brief, Plaintiffs incorrectly quote this Court's
opinion in Ryan v. Lyondell Chem. Co., 2008 WL 2923427, at *19 (Del. Ch. July 29, 2008),
rev'd, 970 A.2d 235 (Del. 2009), for the proposition that directors "must confirm that they
have obtained the best available price either by conducting an auction, by conducting a market
check, or by demonstrating an impeccable knowledge of the market." Pls.' Answer Br. 44. In
fact, that portion of Lyondell was overruled by the Delaware Supreme Court, which clarified
that bad faith only can be found in the Revlon context if disinterested, independent "directors
utterly failed to attempt to obtain the best sale price." Lyondell, 970 A.2d at 244.
77According to the Proxy, the Board discussed the possibility of alternative
transactions with other strategic buyers during meetings on December 5, 2013, January 23,
2014, and February 6, 2014. See Aronstam Aff, supra note 3, Ex. A [hereinafter Proxy], at 2628.
78See Proxy, supranote 77, at 28.
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would fail. As admitted in the Complaint, Merrill Lynch presented the
Summary Valuation of Strategic Alternatives to the Board on November
18, 2013. 79 This presentation included six different alternatives,
including maintaining the status quo-i.e., remaining a standalone
company rather than entering into a merger-as well as Zale's projected
valuation ranges under both a base case and an upside case for each
alternative. Thus, Plaintiffs' claim that the Director Defendants acted in
bad faith by failing to consider adequately non-merger strategic
alternatives is contradicted by their own Complaint.
Regarding the indication of interest from Gitanjali, the Complaint
itself states that the Board, rather than "rebuffing" the indication as
Plaintiffs have asserted throughout their brief,80 simply "determined that
it would not allow Gitanjali to proceed with exploratory due diligence
without an initial indication of price and an indication of available
financing."'81 This does not support Plaintiffs' charge that the Board
"tilted the process in favor of Signet." Rather, because the Board had
received an initial price, as well as a second revised price, from Signet
before it allowed them to conduct due diligence, Plaintiffs allegations
suggest no more than that the Board required a comparable indication of
interest from Gitanjali.
iii. The Board agreed to an unreasonable Merger Price
Plaintiffs expend much energy attacking the reasonableness of the
Merger Price. For this challenge to support a claim that the Director
Defendants acted in bad faith, however, Plaintiffs must demonstrate that
the Merger Price "is so far beyond the bounds of reasonable judgment
that it seems essentially inexplicable on any ground other than bad
faith.., 2 Plaintiffs rely on a number of their allegations to support this
argument, including: (1) TIG's, GAMCO's, and Glass Lewis's
oppositions to the Merger; (2) the valuation ranges in Merrill Lynch's
Summary Valuation of Strategic Alternatives; (3) and Zale's
management's Business Plan Case Projections. None of Plaintiffs'
arguments are convincing.
First, to the extent that TIG's, GAMCO's, and Glass Lewis's
oppositions to the Merger are evidence that the Merger Price was
inadequate, Golden Gate's and ISS's support for the Merger are evidence
79

80 Compl.

63-64.

Pls.' Answer Br. 18, 26, 43, 44.
"lCompl. 71.
.2Crescent/Mach
IP rs, L.P., 846 A.2d at 981 (quoting Parnes, 722 A.2d at 1247).
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of the Merger's fairness. Although I must draw all inferences in favor of
Plaintiffs on Defendants' motion to dismiss, those inferences still must be
reasonable. Because a large stockholder and an independent proxy
advisory firm supported the Merger Price, I do not consider it reasonably
conceivable that the opposition of the firms on which Plaintiffs rely
would make that price "essentially inexplicable on any ground other than
'
bad faith."83
Second, although Plaintiffs point out that each of the six
alternatives in the Summary Valuation of Strategic Alternatives had a
maximum valuation, in the upside case scenario, that exceeded the
Merger Price, they ignore the fact that $21 per share Merger Price is still
within the valuation range for each of those alternatives. In addition, $21
per share is higher than the maximum valuation for each of the six
strategic alternatives under the base case scenario. Thus, the Summary
Valuation of Strategic Alternatives that Plaintiffs emphasize indicates
that the Merger Price can be explained on grounds other than bad faith.
Finally, the Complaint alleges that the "day before the Merger
Agreement was announced ... Zale was trading at an EV/EBITDA of
9.lx" and that "with the Business Plan Case Projections for fiscal year
2016 implies a $31.00 per share price., 84 As pointed out in the
Complaint, the Board disputed the reliability of these projections during
their debate with TIG regarding the Merger.85 Because I must draw all
reasonable inferences in Plaintiffs' favor, however, I infer that the Board
originally did consider the projections to be reliable. That said, Plaintiffs
do not dispute Defendants' argument that all projections inherently
contain execution risk. Further, the Business Plan Case Projections on
which Plaintiffs rely for the $31 implied price also formed the basis of
the upside case valuation ranges in the Summary Valuation of Strategic
Alternatives within which, as stated earlier, the Merger Price fell. Thus,
despite Plaintiffs' numerous allegations regarding the inadequacy of the
Merger Price, I conclude that those allegations are not sufficient to
support an inference that it is so unreasonable as to warrant a finding of
bad faith.

83

1d.

4

Comp. 107.
" 5The Complaint alleges that, during their debate with TIG, the Director Defendants
attempted to recast the Business Plan Case Projections as "aggressive" and "stretch
projections" that were meant to "challenge management," while they originally had described
them as their "best estimates as to the future financial performance ofZale." Id. 111.
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iv. The Board agreed to unreasonable deal protections
Plaintiffs further contend that the Board agreed to impermissible
deal protections in bad faith. Specifically, Plaintiffs challenge the Board's
decision to include "a no solicitation provision, matching rights, and a
termination fee of $26.7 million"8 6 and point out that Golden Gate, a
23.3% stockholder of Zale, signed an agreement binding it to vote in
favor of the Merger. Hence, less than 27% of Zale's remaining
stockholders needed to vote in favor of the Merger for it to be approved.
Based on the deal protections and the voting agreement together,
Plaintiffs assert that they "have more than adequately pleaded that the
Board agreed to lock up the Merger on terms favorable to Signet that all
but guaranteed Zale's stockholders would not receive the best price
possible for their shares. ' 87 As I concluded supra, however, Plaintiffs
have not adequately pled that Golden Gate was conflicted regarding the
Merger. 88 Therefore, Golden Gate's interests presumably were aligned
with all of the other Zale stockholders. As a result, I do not consider
Golden Gate's voting agreement with Signet material for purposes of
evaluating the deal protections. That leaves the no-solicitation provision,
the matching rights, and the termination fee of $26.7 million, or
approximately 2.75% of Zale's equity value. 89 A number of Delaware
cases, however, have rejected similar, and even more stringent,
collections of deal protection measures as a basis for a breach of
fiduciary duty claim. 90 Although Plaintiffs attempt to distinguish these
cases on the grounds that they involved target companies that were "in
play for several months," 91 they ignore the fact that the Zale Board was
open to external offers prior to entering into the Merger Agreement as
well, as demonstrated by their preliminary discussions with Gitanjali in
January 2014. Further, the Board's successful inclusion of both a
fiduciary out provision and a reverse termination fee twice as large as the
86

pls.' Answer Br. 47.
1d. at 48.
89See supra text accompanying notes
34-36.
S9Proxy, supranote 77, at 32.
90
See, e.g., Dent v. Ramitron Int'l Corp., 2014 WL 2931180, at *8-9 (Del. Ch. June 30,
87

2014) (holding that the target board did not act in bad faith by agreeing to "(1) a no-solicitation
provision; (2) a standstill provision; (3) a change in recommendation provision; (4)
information rights for Cypress; and (5) a $5 million termination fee [that equaled 4.5% of the
company's equity value"); In re BJs Wholesale Club, Inc. S'holders Litig., 2013 WL 396202,
at *13 (Del. Ch. Jan. 31, 2013) (holding that the target board did not act in bad faith by
agreeing to "a 'no-shop' provision, matching and information rights, a termination fee

representing 3.1% of the deal value, and a 'force-the-vote' provision").
91

Compl.

48 n.22.
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termination fee 92-as well as a three-month period between signing and
closing during which time alternative buyers could have come forwardare indicative of good faith negotiating on behalf of Zale's stockholders

rather than bad faith.93

v. The Board relied on a conflicted financial advisor
As to Merrill Lynch, Plaintiffs argue that the Board acted in bad
faith by relying on a conflicted financial advisor's fairness opinion. The
main source of Plaintiffs' criticism is Rose's involvement as a senior
member of both the team that pitched a Zale merger to Signet in October
2013 and the team that later advised Zale on the Merger. According to
Plaintiffs, because Merrill Lynch advised Signet's management that they
should purchase Zale at a price between $17 and $21 per share, Merrill
Lynch could not credibly have asked Signet to pay more than $21,
which, coincidentally, ended up being the Merger Price. Although they
admit that the Director Defendants did not learn of Merrill Lynch's
conflict until after the Merger was announced, Plaintiffs contend that the
Director Defendants acted in bad faith by not "seek[ing] the opinion of a
non-conflicted financial advisor or to reduce Merrill Lynch's fees" once
they found out about the conflict. 94 While the Director Defendants'
response to Merrill Lynch's conflict, as well as their failure to detect the
95
conflict sooner, might constitute a breach of the duty of care, I
conclude that Plaintiffs have not adequately pled that the Director
Defendants acted in bad faith. Initially, the Board determined to consider
engaging Merrill Lynch as a financial advisor "unless a conflict or other
consideration affected the representation."9 6 The Board also relied on
Merrill Lynch's representation that it had "limited prior relationships and
no conflicts" when they decided to hire them. Upon learning of Merrill
Lynch's earlier presentation to Signet, the Board held three meetings, on
March 25, March 30, and April 2, 2014, to review the situation and
ultimately decided that "Merrill Lynch's presentation to Signet did not
impact the Board's determination and recommendation regarding the
merger, the merger agreement and the transactions contemplated
thereby." 97 Making an inquiry initially to discover a financial advisor's
92

Proxy, supra note 77, at 32.
C & JEnergy Servs. Inc., 107 A.3d at 1066 ("Revlon requires us to examine whether
a board's overall course of action was reasonable as a good faith attempt to secure the highest
93

value reasonably attainable.").
94
Pls.' Answer Br. 47.
951
96 consider this issue in Section II.B. 1.h infra.
Compl. 62.
97
Proxy, supra note 77, at 30.
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conflicts, and later, upon being advised of a possible conflict,
considering the implications of and remedies for that conflict as the
Director Defendants did here, hardly constitutes the conscious disregard
of the directors' duties required to demonstrate bad faith in the Revlon
context.
vi. The Board catered to Golden Gate's need for liquidity
Finally, I address Plaintiffs' somewhat speculative "liquidity"
theory. First, they contend that Golden Gate was in need of liquidity.
Next, rather than simply selling its shares in the Secondary Offering, as
Golden Gate indicated was its intention via the Preliminary Registration
Statement, Plaintiffs appear to hypothesize that Olshansky and
Attenborough recruited Burman, Signet's former CEO, to join Zale in
May 2013 for the purpose of eventually effectuating a sale of Zale to
Signet. In or around September 2013, Merrill Lynch was hired as lead
underwriter for the Secondary Offering of Golden Gate's Zale stock. The
related Preliminary Registration Statement was filed October 2. As
Plaintiffs tell it, the purpose of the Secondary Offering was not to create
an avenue by which Golden Gate could sell its 23.3% stake in Zale, but
instead was to cap Zale's share price at an artificially low number around
$15 per share in order to create the illusion of a premium upon Signet's
offer. In other words, according to Plaintiffs, Golden Gate was worried
that if Zale's stock price continued on its upward trend, it might make the
Company too expensive for Signet to afford. Plaintiffs also suggest that
this explains why Golden Gate never disclosed publicly its decision to
withdraw the Secondary Offering, because if the public became aware
that the Secondary Offering had been cancelled, Zale's stock price would
have risen too high. And, in support of this theory, Plaintiffs cite to
McMullin v. Beran,98 In re Answers Corp. Shareholder Litigation," and
N.J. CarpentersPensionFund v. InfoGROUP, Inc. 100 to demonstrate that
Delaware courts have found allegations of similar schemes adequate to
defeat a motion to dismiss.
I am convinced, however, that a number of crucial points
underlying Plaintiffs' theory are not supported by specific allegations and
that accepting their theory would require me to draw unreasonable
inferences in Plaintiffs' favor. First, as stated supra, Plaintiffs have not
sufficiently alleged circumstances explaining why Golden Gate needed
98765 A.2d 910 (Del. 2000).

992012 WL 1253072 (Del. Ch. Apr. 11, 2012).
1002011 WL 4825888 (Del. Ch. Oct. 6, 2011).
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liquidity so severely that obtaining it would constitute a unique benefit to
Golden Gate not shared by other Zale stockholders. This is especially
true when compared to the facts alleged by the plaintiffs in McMullin, In
re Answers, and NJ Carpenters that enabled them to avoid a motion to
dismiss. 10 1 In fact, based on the Complaint, it appears that if Golden Gate
was parched for liquidity, it could have proceeded with the Secondary
Offering that it already had initiated rather than undergoing a lengthy
merger process. If, on the other hand, Golden Gate was seeking a higher
price for its shares than it could attain through the Secondary Offering,
then, presumably, it would want the highest possible price. In that case,
Golden Gate's interests would be aligned with Zale's other stockholders
and there would be no reason for it to attempt to depress Zale's stock
price. I also determined supra that Plaintiffs' characterization of the
in the Preliminary Registration Statement as a
$15.035 price referenced
"cap" was inaccurate. 10 2 Rather than constituting a maximum offering
price that would result in a cap on Zale's share price, that price simply
reflects the average of the high and low prices of Zale's common stock
on September 30, 2013, calculated, as statutorily required, to estimate the
eventual registration fee to be paid. 10 3 As a result, because Plaintiffs' own
Complaint and the documents incorporated therein do not support their
liquidity theory regarding Golden Gate, I find that it is not reasonably
conceivable that Plaintiffs could use that theory to demonstrate that the
Director Defendants acted in bad faith.
h. Plaintiffs adequately have alleged that the Director Defendants
breached their duty of care during the Merger process
As stated above, because of Zale's 102(b)(7) provision, deciding
whether the Director Defendants could have breached their duty of care
is only relevant for purposes of determining whether Signet or Merrill
Lynch could be liable for aiding and abetting those breaches. With that in
mind, I have considered all of the deficiencies in the merger process
Plaintiffs have alleged to determine which one or more of them might
support a duty of care breach allegedly aided and abetted by Signet or
Merrill Lynch. I find that the only deficiency that conceivably could
constitute a breach of the duty of care is Plaintiffs' allegation that Rose

was a senior member of both the Merrill Lynch team that made a
presentation to Signet regarding a possible acquisition of Zale and the
team that advised the Board in the Merger, but the Director Defendants
01
See
102See
03See

supra text accompanying note 36.
supra note 3.
supra note 3.
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did not realize that until after the Merger Agreement was signed. I
conclude that Plaintiffs conceivably could show that the Director
Defendants breached their duty of care as to this aspect of the sale
process.
Although I already concluded supra that the Board did not act in
bad faith during the Merger process, the standard for finding bad faith is
more stringent than the standard for finding a duty of care violation. My
analysis in this case, under the Revlon standard, focuses on whether the
Director Defendants' actions fall within a range of reasonableness with
the ultimate goal of maximizing the Company's sale price in mind. And,
as the Delaware Supreme Court held in a recent decision, "[w]hen a
board exercises its judgment in good faith, tests the transaction through a
viable passive market check, and gives its stockholders a fully informed,
uncoerced opportunity to vote to accept the deal, [courts] cannot
' 10 4
conclude that the board likely violated its Revlon duties."
Based on the allegations in the Complaint, it appears that, for the
most part, the Board has satisfied its duty of care by acting in an
informed manner and reasonably exercising its business judgment. The
Board met frequently throughout the Merger process, both before the
Merger Agreement was finalized between Zale and Signet and
afterwards, prior to the stockholder vote. The Board reasonably was
apprised of Zale's value, having reviewed both management's projections
and Merrill Lynch's Summary Valuation of Strategic Alternatives. In
negotiating the Merger Agreement itself, the Board secured a fiduciary
out and a reverse termination fee, while agreeing only to deal protections
that consistently have been considered reasonable under Delaware law,
and allowed for a passive market check via a three-month period
between the signing of the Merger Agreement and the closing of the
Merger. Even the final price itself cannot be said "to be so grossly offthe-mark as to amount to reckless indifference," given the support it
garnered from Golden Gate and ISS and the fact that it fell within the
valuation ranges relied on by Plaintiffs.
As to Merrill Lynch's belatedly disclosed presentation to Signet,
however, I conclude that it is reasonably conceivable that the Director
Defendants did not act in an informed manner. The Complaint
acknowledges that the Board at least generally considered Merrill
Lynch's potential conflicts in deciding whether to engage them and also
relied on Merrill Lynch's representations that there were no such material
conflicts. But, those facts alone are insufficient, on a motion to dismiss,
4

11

C & JEnergy Servs. Inc., 107 A.3d at 1053.
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for me to conclude that Plaintiffs could not conceivably prove that the
Director Defendants breached their duty of care. As Vice Chancellor
Laster observed in In re RuralMetro Corp.:
[P]art of providing active and direct oversight is acting
reasonably to learn about actual and potential conflicts faced
by directors, management, and their advisors .... Because

of the central role played by investment banks in the
evaluation, exploration, selection, and implementation of
strategic alternatives, directors must act reasonably to
identify and consider the implications of the investment
banker's compensation structure, relationships, and potential
conflicts. °5
In the context of detecting a preexisting conflict when engaging a
financial advisor, this oversight duty could include negotiating for
representations and warranties in the engagement letter as well as asking
probing questions to determine what sorts of past interactions the
advisor has had with known potential buyers, such as Signet here. In this
case, it might have included a question as to whether the potential
financial advisor had made any presentations regarding Zale to
prospective buyers within, e.g., the last six months or since Merrill
Lynch had undertaken to represent Zale in the Secondary Offering. I
also note that the Complaint alleges that the Negotiation Committee and
the Board rather quickly decided to use Merrill Lynch, the only
candidate they considered. In these circumstances, I consider it
reasonably conceivable that the Board's measures- which, as described
in the Complaint, consisted simply of discussing the possibility that
Merrill Lynch would be conflicted and apparently relying without
question on Merrill Lynch's representation that it had "limited prior
relationships [with Signet] and no conflicts"-could constitute a breach
of their duty of care in this Revlon context where Merrill Lynch failed to
manner the Signet presentation or Rose's
disclose in a timely
106
it.
in
involvement
10588 A.3d 54, 90 (Del. Ch. 2014).
'0 6The threshold for finding a breach of the duty of care in the Revlon reasonableness
context is lower than in the business judgment rule context. In re Netsmart Techs., Inc.
S'holders Litig., 924 A.2d 171, 192 (Del. Ch. 2007) ("What is important and different about
the Revlon standard is the intensity of judicial review that is applied to the directors' conduct.
Unlike the bare rationality standard applicable to garden-variety decisions subject to the
business judgment rule, the Revlon standard contemplates a judicial examination of the
reasonableness of the board's decision-making process. Although linguistically not obvious,
this reasonableness review is more searching than rationality review, and there is less tolerance
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I also find it reasonably conceivable that Plaintiffs suffered
damages as a result of this alleged breach. In a Revlon case, the Director
Defendants' duty of care must be tailored toward the specific objective of
maximizing the sale price of the enterprise. I agree with Plaintiffs that it
is reasonably conceivable that Rose's presence on both the team that
presented to Signet and the team that advised the Board would have
undermined both his and Zale's credibility if they attempted to negotiate
with Signet a price higher than $21. I recognize that Rose and Merrill
Lynch may have maintained the ability to negotiate for a price higher
than $21 per share after having told Signet, in a prior meeting, that they
thought $17 to $21 per share to be a reasonable range for such an
acquisition. But, drawing all reasonable inferences in Plaintiffs' favor, as
I must, and considering the fact that the final price ended up being $21
per share, I find it reasonably conceivable that this undisclosed conflict
hampered the ability of Merrill Lynch and, consequently, the Board to
seek a higher price for Zale's stockholders.
Finally, I am not persuaded that the Board's three meetings after
the Merger Agreement was signed and Merrill Lynch disclosed its
presentation to Signet and their subsequent decision to proceed with the
Merger cleansed the conflict. As an initial matter, I note that some of a
board's financial advisor's conflicts arguably cannot be consented to in
the proper discharge of a director's fiduciary duties. °7 Although I do not
purport to decide, on this preliminary record, whether Merrill Lynch's
actions constituted a "nonconsentable" conflict, I understand that the
Board's post hoc meetings alone do not foreclose the possibility of a duty
of care breach. In addition, even though the Board was aware of the
conflict before they submitted the Merger for a stockholder vote, and
for slack by the directors."). Director liability for breaching the duty of care outside of the
enhanced scrutiny context is predicated upon concepts of gross negligence. McMullin v.
Beran, 765 A.2d 910, 921 (Del. 2000) (citing Aronson v. Lewis, 473 A.2d 805, 812 (Del.

1984)). Delaware law instructs that the core inquiry in this regard is whether there was a real
effort to be informed and exercise judgment. In re CaremarkInt'l Inc. Deriv. Litig., 698 A.2d

959, 968 (Del. Ch. 1996) ("Where a director in fact exercises a good faith effort to be informed
and to exercise appropriate judgment, he or she should be deemed to satisfy fully the duty of
attention."). To support an inference of gross negligence, "the decision has to be so grossly offthe-mark as to amount to reckless indifference or a gross abuse of discretion." Solash v. Telex
Corp., 1988 WL 3587, at *9 (Del. Ch. 1988) (internal citations omitted). Arguably, the Board's
actions as to Merrill Lynch in this case constitute a breach of the duty of care under a gross
negligence standard as well. I would reach that issue, however, only if I: (1) gave effect to the

stockholder vote in accordance with the KKR decision; and (2) departed from KKR in the sense
of considering the possibility not only of waste, but also of a breach of the duty of care based
on gross 1negligence.
07

See William W. Bratton & Michael L.Wachter, Bankers and Chancellors,93

TEX. L. REV. 1, 44, 56-61 (2014)
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thus retained the ability, via their fiduciary out in the Merger Agreement,
to back out of the deal if they determined that the conflict resulted in an
inadequate price, it is at least conceivable that some damage to
stockholders already may have occurred. The Board engaged Merrill
Lynch on November 18, 2013 and did not discover the conflict until
March 23, 2014.1°8 The Merger Agreement reflecting the $21 per share
Merger Price was signed on February 19, 2014. It is reasonable to infer
that the time and money expended by the Board negotiating the Merger
with an arguably conflicted financial advisor during those four months
constituted actual damage to Zale and its stockholders. In addition, if the
Board did decide to execute its fiduciary out, it would have had to pay
Signet the $26.7 million termination fee. Alternatively, if the Board
chose to get a second financial advisor's opinion, it would have had to
pay a fee to both Merrill Lynch and the advisor. Thus, I conclude that it
is reasonably conceivable that even if the Board decided that they left
some money on the table as a result of Merrill Lynch's conflict, they may
have found that the additional costs required to remedy that conflicti.e., backing out of the Merger or seeking a second fairness opinionoutweighed any such benefits. Either way, it is possible that Zale's
stockholders would have been harmed by the breach.
Thus, although the Director Defendants are shielded from
monetary liability under the 102(b)(7) provision, I conclude that
Plaintiffs adequately have alleged that they breached their duty of care.
C. Counts 11 & III-Aiding and Abetting the DirectorDefendants'
Breaches of FiduciaryDuties By Signet and Merrill Lynch
Finally, Counts II and III of the Complaint claim that Signet and
Merrill Lynch aided and abetted the Director Defendants' alleged duty of
loyalty and duty of care breaches by knowingly participating in such
breaches. I address those claims below, and conclude that Count II
should be dismissed under Rule 12(b)(6) for failure to state a claim, but
that Count III should not be dismissed.
1. Legal standard
To state a claim for aiding and abetting, a plaintiff must allege: (1)
of a fiduciary relationship; (2) a breach of the fiduciary's
existence
the
duty; (3) knowing participation in that breach by the defendants; and (4)
damages proximately caused by the breach. 10 9 The key inquiry on the
108Compl. 61.
'°gMalpiede, 780 A.2d at 1096.
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aiding and abetting claim is whether a plaintiff has pled adequately the
third element, knowing participation. Although there is no requirement
that a plaintiff plead knowing participation with particularity, a plaintiff
must allege facts from which knowing participation may be inferred to
survive a motion to dismiss.() Significantly, however, "[t]his Court has
consistently held that evidence of arm's-length negotiation with
fiduciaries negates a claim of aiding and abetting, because such evidence
precludes a showing that the defendants knowingly participated in the
breach by the fiduciaries.""'
Because an underlying fiduciary duty breach is needed in order for
an aider and abettor to be found liable, and because the only alleged
breach Plaintiffs have adequately pled is the Director Defendants' breach
of their duty of care, I analyze next whether it is conceivable from the
facts alleged in the Complaint that either Signet or Merrill Lynch
"knowingly participated" in that breach.
2. Plaintiffs fail to allege that Signet aided and abetted the Director
Defendants' duty of care breach
Plaintiffs argue that "Signet was aware that Zale was using a
conflicted advisor, having been pitched by Merrill Lynch as to why it
would be a good idea for Signet to acquire Zale. ', 112 According to
Plaintiffs, Barnes knew that Rose was a part of both the team that made
the presentation to Signet and the team that was advising Zale. As a
result, Plaintiffs claim that Signet knowingly participated in the Director
Defendants' breach of the duty of care in that Barnes knew that Merrill
Lynch could not request credibly a price above $21 per share and that he
used that handicap to his advantage during negotiations. This argument,
however, misidentifies the essence of the Board's duty of care breach that
I found the Complaint adequately pled.
Because the Board's duty of care breach was predicated on Merrill
Lynch's non-disclosure of the presentation to Signet to Zale's Board,
rather than the presentation itself, Signet could not have participated
knowingly unless it was aware of such non-disclosure. The Complaint
does not allege, however, that Barnes or anyone else at Signet knew that
Merrill Lynch had not informed the Board of their previous presentation
1°In re Telecomms., Inc., 2003 WL 21543427, at *2 (Del. Ch. July 7, 2003).
"'In re Frederick'sof Hollywood, Inc., 1998 WL 398244, at *3 n.8 (Del. Ch. July 9,
1998). See also In re Gen. Motors S'holder Litig., 2005 WL 1089021, at *26 (Del. Ch. May 4,
2005).

112

Pls.' Answer Br. 59.
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to Signet. Hence, it is reasonable to infer that Barnes believed that
Merrill Lynch already had disclosed the presentation to the Board either
before it was engaged as its financial advisor or, at least, before the final
Merger Price was negotiated. I do not consider it reasonable to infer that
Signet would have understood otherwise based on the facts alleged in the
Complaint.
Further, as Zale's counterparty in the Merger's negotiations, Signet
was under no obligation to reveal Merrill Lynch's presentation. "[T]his
Court has consistently held that evidence of arm's-length negotiation
with fiduciaries negates a claim of aiding and abetting, because such
evidence precludes a showing that the defendants knowingly participated
in the breach by the fiduciaries."' 1 3 Thus, because there are no allegations
in the Complaint that would support an inference that Signet knowingly
participated in the Board's duty of care breach, I conclude that Count II
must be dismissed.
3. Plaintiffs successfully allege that Merrill Lynch aided and abetted the
Director Defendants' duty of care breach
Plaintiffs also argue that Merrill Lynch knowingly participated in
the Board's duty of care breach because "[a]fter making its presentation
to Signet, Merrill Lynch and Rose failed to inform the Board that Merrill
of Zale.'1 1 4
Lynch had sought to represent Signet in an acquisition
Unlike their argument as to Signet, Plaintiffs' contentions as to Merrill
Lynch's alleged aiding and abetting directly relate to the Board's alleged
duty of care breach and demonstrate knowing participation. In their
Opening and Reply Briefs, Merrill Lynch mostly concentrates on arguing
that: (1) Plaintiffs do not allege any damages resulting from Merrill
Lynch's presentation to Signet; and (2) any taint from the alleged conflict
was cleansed as a result of their disclosure to the Board and the approval
5
by the fully informed vote of a majority of disinterested stockholders."
For the reasons stated in the discussions of these issues supra, I do not
find either of these arguments persuasive.
More relevantly, Merrill Lynch also contends that they did not
knowingly participate in any fiduciary duty breach because the

3

1 Dent v.

Ramtron Int'l Corp., 2014 WL 2931180, at * 17 (Del. Ch. June 30, 2014)
omitted).
(citation
1 14
Pls.' Answer Br. 57.
15
1 Merrill Lynch's Opening Br. 17-24; Merrill Lynch's Reply Br. 3-10.
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Complaint does not allege that they "conspired with anyone."11 6 A
conspiracy, however, is only one way in which knowing participation
can be found; Plaintiffs can also make "factual allegations from which
knowing participation can be inferred." 11 7 In this case, Plaintiffs have
made such allegations. They allege that Rose was a member of both the
team that presented to Signet and the team that advised the Board, which
satisfies the "knowledge" component of the inquiry. Further, the
Complaint alleges that Rose made the conscious decision not to disclose
this conflict to the Board. Although Rose purportedly relied on advice
from Merrill Lynch's conflict clearance department in not disclosing his
conflict to the Board, Merrill Lynch is not absolved of liability as a result
of such reliance. It is also reasonably conceivable that Rose, as Plaintiffs
allege, purposefully avoided disclosure because he hoped to generate
fees for Merrill Lynch and a larger bonus for himself. As to the
"participation" prong of the inquiry, it was Merrill Lynch's decision to
delay disclosure of the conflict until March 23, 2014 that caused me to
find that the Director Defendants' breach of their duty of care
conceivably damaged stockholders. Had Merrill Lynch disclosed the
conflict before being engaged by the Board, it would have mooted any
claim that the Board breached their duty of care by not taking further
steps to discover or remedy such a conflict. On the truncated record
before me on Defendants' motions to dismiss, I can only speculate as to
why the topic of Merrill Lynch and Rose's prior presentation to Signet
apparently did not come up in connection with the decision of the Board
to make a counter offer of $21 per share as opposed to something higher,
in response to Signet's all cash offer of $20.50 per share. As a result, I
conclude that Plaintiffs adequately have alleged that Merrill Lynch
knowingly participated in, and therefore aided and abetted, the Director
Defendants' duty of care breach.

III. CONCLUSION
For the foregoing reasons, Defendants' motions to dismiss are
granted in part and denied in part. Specifically, Counts I and II are
dismissed with prejudice. I deny the motions as to Count III.
IT IS SO ORDERED.

116Merrill Lynch's Opening Br. 16 (quoting McGowan v. Ferro,2002 WL 77712,
at *2
(Del. Ch. Jan. 11, 2002)).
'"McGowan, 2002 WL 77712, at *2 (quoting Malpiede, 780 A.2d at 1097-98).
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BOUCHARD, Chancellor.
This action involves claims for advancement and contribution for
legal fees and expenses relating to a federal lawsuit in which Dr. Eitan
Konstantino was sued for usurping a corporate opportunity of
AngioScore, Inc. when he created a balloon catheter device (known as
the Chocolate device) for the benefit of a competitor he had formed
(TriReme Medical, Inc.) while serving as a director of AngioScore.
In May 2014, Konstantino filed this action seeking advancement
from AngioScore to defend against certain claims in the federal action. In
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August 2014, the Court granted summary judgment in Konstantino's
favor ordering advancement from AngioScore. In response to the filing
of this action, AngioScore asserted third-party claims for contribution
and tortious interference with contract against four entities that make up
the corporate family that presently manufactures and sells the Chocolate
device. One of these entities is a Delaware limited liability company. The
other three entities were incorporated in Singapore.
In this motion, the Singapore entities seek dismissal for lack of
personal jurisdiction, and all third-party defendants seek dismissal of the
claims asserted against them for failure to state a claim for relief. For the
reasons explained below, I conclude that AngioScore has made a prima
facie showing that this Court has personal jurisdiction over the Singapore
entities under the conspiracy theory of jurisdiction. I also conclude that
AngioScore has stated a claim for contribution (and for related
declaratory relief), but has not stated a claim for tortious interference
with contract.

I. BACKGROUND1
A. The Parties
Plaintiff Dr. Eitan Konstantino was one of the founders of
Angioscore. Konstantino served as an officer of AngioScore from its
formation in 2003 until March 31, 2007, and as a director of AngioScore
from 2003 until February 5, 2010.
AngioScore is a Delaware corporation. It develops, manufactures,
and markets the AngioSculpt Scoring Balloon Catheter ("AngioSculpt")
for both the coronary and peripheral interventional markets. Konstantino
was the principal inventor of AngioSculpt. On June 30, 2014,
Spectranetics Corporation, a publicly-traded company, acquired
AngioScore.
The third-party defendants are four entities Konstantino formed to
develop and manufacture various medical devices, including balloon
angioplasty catheters to be sold in the United States in competition with
AngioScore. TriReme Medical, LLC ("TriReme") is a Delaware limited
liability company with its headquarters in Pleasanton, California. Quattro
Vascular Pte Ltd. ("Quattro"), TriReme Medical (Singapore) Pte Ltd.
("TriReme Singapore") and QT Vascular Ltd. ("QT") are each
incorporated in Singapore. These three entities are sometimes referred to
1

Unless noted otherwise, the facts recited in this opinion are based on the allegations
of the First Amended Verified Counterclaims and Third-Party Claims (the "Amended ThirdParty Complaint" or "Am. Third-Party Compl.").
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below as the "Singapore entities," and together with TriReme, as the
"Third-Party Defendants."
B. The Formationand Reorganization of the Third-PartyDefendants
In May 2005, while he was an AngioScore employee, Konstantino
formed TriReme Medical, Inc., a Delaware corporation, which was the
predecessor entity to TriReme. In 2009, after he ceased to be an
employee of AngioScore but while still serving as an AngioScore
director, Konstantino founded an entity called Proteus, which was the
predecessor to Quattro. The three Singapore entities were incorporated
after Konstantino ceased to be a director of AngioScore in February
2010, as follows: Quattro (March 2010), TriReme Singapore (December
2010), and QT (2013).2
In 2011, TriReme received FDA approval to market the Chocolate
PTA Balloon Catheter (the "Chocolate device"), a competitor device to
AngioSculpt. TriReme has marketed the Chocolate device for sale in
parts of the United States, and has sold the Chocolate device to two
hospitals in Delaware.
On July 11, 2013, TriReme Medical, Inc. converted from a
Delaware corporation to a Delaware limited liability company to become
TriReme by filing a certificate of conversion with the Delaware
Secretary of State. Also on July 11, 2013, TriReme transferred all of its
holdings in Quattro and TriReme Singapore to QT under a Master
Reorganization Agreement (the "Reorganization Agreement"). As a
result of the reorganization, QT became the parent of the other three
Third-Party Defendants, owning 100% of each of TriReme, TriReme
Singapore, and Quattro. Section 3 of the Reorganization Agreement
states that "[TriReme] will transfer the beneficial ownership free from all
encumbrances of all its assets as of 11 July 2013 to [TriReme Singapore]
and [TriReme Singapore] will undertake all liabilities of [TriReme] as
3
[sic] 11 July 2013, which particulars are set out in the Schedule."

2

AngioScore alleges in paragraph 12 of the Amended Third-Party Complaint that
Quattro was founded in late 2009 and incorporated in Singapore in March 2010. I construe this
paragraph to mean that the predecessor of Quattro (Proteus) was founded in 2009, and that
Quattro in its current form was not incorporated until March 2010. See Tr. of Oral Arg. 65, 83-

84 (July 27, 2015); see also AngioScore, Inc. v. TriReme Medical, Inc., 2015 WL 4040388
(N.D. Cal.
3 July 1, 2015) at *22-23.
Enerio Aff. (Nov. 7, 2014) Ex. G (Reorganization Agreement) § 3. The "Schedule"

referred to in the Reorganization Agreement is not in the record.
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C. AngioScore Sues Konstantino in California
In July 2012, AngioScore filed a patent infringement action in the
United States District Court for the Northern District of California (the
"Federal Action"), alleging that Konstantino, as an officer and director of
each of TriReme and Quattro, developed and sold the Chocolate device
and that the device infringed AngioScore's patents.
On May 6, 2014, AngioScore sought leave to amend its complaint
in the Federal Action to assert various state law claims against
Konstantino. On May 15, 2014, AngioScore filed a complaint in
Superior Court in California, seeking a judicial declaration that
AngioScore is not required to indemnify Konstantino for the state law
claims AngioScore was seeking leave to assert in the Federal Action.
On June 25, 2014, the federal court granted AngioScore's motion
to amend in large part. On July 15, 2014, AngioScore filed an amended
pleading in which it alleged that Konstantino had breached his fiduciary
duties to AngioScore by usurping a corporate opportunity of AngioScore
when he created the Chocolate device for the benefit of TriReme,
Quattro and QT. AngioScore also added claims against TriReme, Quattro
and QT for aiding and abetting Konstantino's breach of fiduciary duty,
and against all defendants (Konstantino, TriReme, Quattro and QT) for
engaging in unfair competition in violation of the California Business
and Professions Code for depriving AngioScore of a corporate
opportunity.4 TriReme Singapore was not named as a party to the Federal
Action.
D. Konstantino Sues for Advancement in Delaware
On May 21, 2014, Konstantino filed his complaint in this Court
seeking advancement from AngioScore to defend against the state law
claims asserted against him in the Federal Action and in the California
state court action. Konstantino sought advancement under AngioScore's
Bylaws and an indemnification agreement between Konstantino and
AngioScore dated March 1, 2003 (the "AngioScore Agreement").
On June 4, 2014, AngioScore filed a counterclaim and third-party
complaint, which named TriReme, Quattro and QT as third-party
defendants. That pleading sought, among other things, a declaratory
judgment that "if and to the extent advancement rights are provided to
[Konstantino] by AngioScore, then Third-Party Defendants should be

4

See Am. Third-Party Compl. Ex. 6.
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required to contribute to the advancement of expenses to [Konstantino]
in connection with the Federal Action ....

On August 6, 2014, after expedited briefing and oral argument, I
granted Konstantino's motion for summary judgment on his advancement
claims against AngioScore in a bench ruling. The core rationale for that
ruling was that Konstantino had been made a party to the Federal Action
with respect to the state law claims by reason of his service as a director
of AngioScore, thereby triggering his rights to advancement under
AngioScore's Bylaws and the AngioScore Agreement.6 In that ruling, I
also stayed discovery as to TriReme, Quattro and QT, except to require
that they produce "any documents that reflect an actual undertaking of a
7
legal obligation to advance or indemnify [Konstantino] in any capacity.
E. The TriReme and QT IndemnificationAgreements
The present motion implicates mandatory rights of advancement
found in three agreements, which are sometimes referred to below,
collectively, as the "Third-Party Agreements." The first agreement is an
indemnification agreement between TriReme Medical, Inc. (the
predecessor to TriReme) and Konstantino dated June 21, 2005 (the "2005
TriReme Agreement"). This agreement mandates advancement if
Konstantino becomes "a party to or witness or other participant in" a
proceeding by reason of' one of three circumstances:
by reason of (or arising in part out of) any event or
occurrence related to the fact that [Konstantino] [1] is or
was a director, officer, employee, agent or fiduciary of
[TriReme], or any subsidiary of [TriReme], or [2] is or was
serving at the request of [TriReme] as a director, officer,
employee, agent or fiduciary of another corporation,
partnership, joint venture, trust or other enterprise, or [3] by
reason of any action or inaction on the part of [Konstantino]
while serving in such capacity ....
The 2005 TriReme Agreement is governed by Delaware law, contains a
forum selection clause providing that the Delaware Court of Chancery
shall be the exclusive forum to adjudicate any claim arising out of the
5
6Id.

34.
Tr. of Oral Arg. 106-09 (Aug. 6, 2014).
7Order (Aug. 13, 2014) at
1.
gEnerio Aff. (Nov. 7, 2014) Ex. C (2005 TriReme Agreement) §§ 1(a), 2.
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agreement, contains an express consent to jurisdiction in Delaware for
this purpose, and provides that the agreement shall bind successors and
assigns, including "by purchase, merger, consolidation or otherwise to all
or substantially all of the business and/or assets of the Company." 9
The other two agreements at issue were approved by the board of
QT, TriReme's parent company, on November 10, 2014, while this action
was pending, but were not signed until January 26, 2015.10 The first of
these two agreements is between TriReme Medical, LLC and
Konstantino, and is "dated effective as of July 11, 2013" (the "2013
TriReme Agreement"). The second is between QT Vascular Ltd. and
Konstantino, and is "dated effective as of March 13, 2013" (the "QT
Agreement").
Except for the fact that the advancement rights in the 2013
TriReme Agreement do not extend to Konstantino's service as an
employee or agent of TriReme, the advancement rights under that
agreement are similar to those in the 2005 TriReme Agreement.
Specifically, the 2013 TriReme Agreement mandates advancement if
Konstantino becomes involved in a proceeding "as a party, a potential
party, a non-party witness or otherwise by reason of' one of three
triggering events, which, in substance, mirror the three triggering events
in the 2005 TriReme Agreement:
by reason of (i) the fact that [Konstantino] is or was a
director or officer of [TriReme], (ii) any action taken by
[Konstantino] or any action or inaction on [Konstantino's]
part while acting as a director or officer of [TriReme], or
(iii) the fact that he or she is or was serving at the request of
[TriReme] as a director, trustee, general partner, managing
member, officer, employee, agent or fiduciary of [TriReme]
or any other Enterprise ....
Also similar to the 2005 TriReme Agreement, the 2013 TriReme
Agreement is governed by Delaware law, contains a forum selection
clause providing that the Delaware Court of Chancery shall be the
exclusive forum to adjudicate any claim arising out of the agreement,
contains an express consent to jurisdiction in Delaware for this purpose,
and provides that the agreement shall bind successors and assigns,

91d. §§ 12, 15.
'°Letter from Patricia L. Enerio (Aug. 11, 2015).

"Letter from Patricia L. Enerio (June 4, 2015) Ex. 2 (2013 TriReme Agreement) §
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including "by purchase, merger, consolidation or otherwise
to all or
12
substantially all of the business or assets of the Company.
The scope of advancement rights afforded under the QT
Agreement is the same as under the 2013 TriReme Agreement, with the
obligations running to QT instead of TriReme. 13 The QT Agreement,
however, is "governed by ... the laws of Singapore" and provides that
"any action or proceeding arising out of or in connection with [it] shall
be brought only in the Singapore courts, and not in any other state or
federal court or in any court in any other country .... ,14
In addition to the Third-Party Agreements, Konstantino is a party
to a Service Agreement dated April 16, 2014 (the "Service Agreement")
along with TriReme and QT. The Service Agreement provides that QT
shall employ Konstantino and that he "shall serve the group comprising
[QT, TriReme, TriReme Singapore] and Quattro (collectively, Group or
Group Companies) as Chief Executive Officer of the Group .... ,, The
Service Agreement further provides that "[n]one of the provisions of this
Agreement shall be deemed to constitute a partnership or joint venture
between the parties for any purpose. 1 6 The Service Agreement does not
contain any provisions providing for advancement to or indemnification
of Konstantino.
F. The Ruling on the State Law Claims in the FederalAction
On July 1, 2015, following a six-day bench trial, the federal court
issued a decision ruling in favor of AngioScore and against Konstantino,
TriReme, Quattro, and QT on the state law claims that were added to the
case in 2014. Specifically, the court ruled that, "[a]s a member of
AngioScore's board of directors, Konstantino breached his fiduciary duty
to AngioScore and usurped a corporate opportunity when he developed
Chocolate for his own benefit and failed to offer the opportunity to
AngioScore." 17 The federal court also found that TriReme and Quattro
aided and abetted this breach, 18 that QT "is liable as a successor in

12

1d. §§ 20, 26.

13Letter from Patricia L. Enerio (June 4, 2015) Ex. 3 (QT Agreement)
§ 8.
4

'51d. § 26.

1 Enerio Aff. (Nov. 7, 2014) Ex. J (Service Agreement) § 1 (emphasis in original).

§ 13.
1761d.
AngioScore, Inc., 2015 WL 4040388, at *7.
8
1d. at *20-23.
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interest to the liabilities of Quattro and TriReme," 19 and that all
defendants had violated California's unfair competition law.2 °
The federal court awarded AngioScore damages of $20.034
million for its past and future lost profits, and ordered Konstantino to
21
disgorge any benefits obtained as a result of his breaches. The patent
infringement claims were not litigated during the bench trial and remain
to be adjudicated.
G. ProceduralHistory
On September 4, 2014, AngioScore filed its Amended Third-Party
Complaint, adding TriReme Singapore as a third-party defendant, and
adding as a new third-party defendant "the Group," which AngioScore
alleges is a de facto partnership based on the Third-Party Defendants'
references to the "Group" in certain documents and public releases, and
"the co-mingling of assets and interrelated activities of the members of
The Amended Third-Party Complaint contains five
,,22
the Group .
claims:
*

*

Count I seeks declaratory relief against Konstantino
for failing to comply with a subrogation provision in
the AngioScore Agreement.
Count II seeks injunctive relief against Konstantino
relating to his failure to do all actions that may be
necessary to secure his rights to advancement from
the Third-Party Defendants.
Count III seeks declaratory relief against the ThirdParty Defendants and the Group that they "should be
required to contribute to the advancement of expenses
to [Konstantino] in connection with the Federal
Action, each in an amount at least equal to or' 23greater
,
than any such payment made by AngioScore.
Count IV seeks contribution from the Third-Party
Defendants and the Group "to any advancement of
expenses to [Konstantino] in connection with the
Federal Action, in an amount at least equal to or

'91d. at *23-26.
*26-27.
Id.at *35.

20
1d. at
2

22Am.Third-Party Compl.

23Am. Third-Party Compl.

44.

66.
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greater than24 any such payments made by
AngioScore.
Count V alleges that the Third-Party Defendants
and/or the Group tortiously interfered with
Konstantino's performance of his obligations under
the AngioScore Agreement by, among other things,
"withholding information within [Konstantino's]
control that [Konstantino] is obligated to provide to
AngioScore and failing to cause TriReme, TriReme
Singapore, Quatro, QT and/or the 'Group' to
adequately contribute
to [Konstantino's] advancement
25
expenses.
or
On September 18, 2014, the Third-Party Defendants filed a motion
to dismiss. The Singapore entities moved for dismissal under Court of
Chancery Rules 12(b)(2), 12(b)(4) and 12(b)(5) for lack of personal
jurisdiction, insufficiency of process, and insufficiency of service of
process. All Third-Party Defendants moved to dismiss the claims against
them (Counts III-V) under Court of Chancery Rule 12(b)(6) for failure to
state a claim for relief.
After briefing on the motion had been completed on March 16,
2015, the parties submitted letters to the Court regarding two
developments. On June 4, 2015, the Third- Party Defendants informed
the Court about the existence of the 2013 TriReme Agreement and the
QT Agreement, which had only been produced to AngioScore in April
2015. On July 13, 2015, counsel for AngioScore provided a copy of the
July 1, 2015 ruling in the Federal Action, along with additional analysis
concerning the impact of that decision and the two recently discovered
indemnification agreements on the pending motion.
Oral argument was held on July 27, 2015. During argument,
counsel for the Third-Party Defendants acknowledged that they had
received actual notice of the claims asserted against them in this action,
and clarified that they were not pressing their defenses for insufficiency
of process under Rule 12(b)(4) or insufficiency of service of process
under Rule 12(b)(5), electing to rely instead on their argument that
personal jurisdiction had not been established over the Singapore
entities. 26
24

1d. 69.
"Id. 74.

26Tr. of Oral Arg. 31-32 (July 27, 2015).
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II. LEGAL ANALYSIS
What remains of the Third-Party Defendants' motion breaks into
two issues: (1) whether the three Singapore entities are subject to
personal jurisdiction in Delaware, and (2) whether Counts Ill-V of the
Amended Third-Party Complaint state a claim for relief. I address each
of these issues in turn.
A. PersonalJurisdiction
"Generally, a plaintiff does not have the burden to plead in its
complaint facts establishing a court's personal jurisdiction over
defendant., 27 But "[w]hen a defendant moves to dismiss a complaint
pursuant to Court of Chancery Rule 12(b)(2), the plaintiff bears the
burden of showing a basis for the court's exercise of jurisdiction over the
defendant." 28 "In ruling on a Rule 12(b)(2) motion, the court may
consider the pleadings, affidavits, and any discovery of record. If ...no
evidentiary hearing has been held, plaintiffs need only make a prima
and the record is construed in the
facie showing of personal jurisdiction
29
plaintiff.
the
to
favorable
most
light
AngioScore asserts jurisdiction is proper as to TriReme Singapore,
Quattro and QT under several theories. As to each of the Singapore
entities, AngioScore asserts jurisdiction under the Delaware long-arm
statute, 10 Del. C. § 3104, and the conspiracy theory of jurisdiction.
AngioScore further asserts that TriReme Singapore has consented to
jurisdiction in Delaware by assuming the advancement obligations owed
by TriReme, and that QT, as the manager of TriReme, a Delaware
limited liability company, is subject to jurisdiction under 6 Del. C. § 18109(a). Because I find that AngioScore has made a primafacie showing
to establish personal jurisdiction over each of the Singapore entities
under the conspiracy theory, I do not address its other jurisdictional
theories.
The conspiracy theory of jurisdiction "is based on the legal
principle that one conspirator's acts are attributable to the other
conspirators. 30 Thus, "if the purposeful act or acts of one conspirator are
of a nature and quality that would subject the actor to the jurisdiction of
the court, all of the conspirators are subject to the jurisdiction of the

27Benerofe v. Cha, 1996 WL 535405, at *3 (Del. Ch. Sept. 12, 1996).
28

Ryan v. Gifford, 935 A.2d 258, 265 (Del. Ch. 2007).
(footnotes and quotation marks omitted).
Matthew v. Fldkt Woods Gp. SA, 56 A.3d 1023, 1027 (Del. 2012).

3'Id.
0
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court. ' '3

1

The conspiracy theory is not an independent basis for
jurisdiction, but rather an alternative way to satisfy the requirements of
the long-arm statute, 10 Del. C. § 3104.32
As the Delaware Supreme Court explained in Instituto Bancario,
the conspiracy theory of jurisdiction requires the satisfaction of a fivepart test:
a conspirator who is absent from the forum state is subject
to the jurisdiction of the court, assuming he is properly
served under state law, if the plaintiff can make a factual
showing that: (1) a conspiracy to defraud existed; (2) the
defendant was a member of that conspiracy; (3) a substantial
act or substantial effect in furtherance of the conspiracy
occurred in the forum state; (4) the defendant knew or had
reason to know of the act in the forum state or that acts
outside the forum state would have an effect in the forum
state; and (5) the act in, or effect on, the forum state was a
direct and foreseeable result of the conduct in furtherance of
the conspiracy.33
Recently, in Virtus Capital,this Court explained the relationship between
this five-part test and the two-prong test to establish jurisdiction under
the Delaware long-arm statute-which requires demonstrating both a
statutorily defined nexus to the State, as well as compliance with
constitutional notions of due process-as follows:
the five elements of the Instituto Bancario test functionally
encompass both prongs of the jurisdictional test. The first
three Instituto Bancario elements address the statutory
prong of the test. The fourth and fifth Instituto Bancario
elements address the constitutional prong of the test ...
Therefore, if a plaintiff can address satisfactorily all five
elements of the conspiracy theory, then the plaintiff will
34
have met both prongs of the jurisdictional test.

31

Instituto BancarioItalianoSpA v. Hunter Eng'g Co., 449 A.2d 210, 222 (Del. 1982).

31Virtus CapitalL.P. v. Eastman Chemical Company, 2015 WL 580553 at
'12 (Del.

Ch. Feb. 11, 2015).
33449 A.2d at 225.
342015 WL 580553, at *13.
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1. The Conspiracy Among the Third-Party Defendants
The first and second elements of the Instituto Bancario test ask
whether a conspiracy existed and whether the defendants were members
of the conspiracy. Although the first element of the test specifically
mentions "a conspiracy to defraud," the test is not limited to that
particular tort, and has been found to apply to claims for breach of
fiduciary duty and aiding and abetting.35 The existence of a conspiracy is
tested by reference to an additional five elements: "(1) two or more
persons; (2) some object to be accomplished; (3) a meeting of the minds
between or among such persons relating to the object or a course of

action; (4)3 6 one or more unlawful acts; and (5) resulting proximate
damages.
Although events in this case have evolved since the Amended
Third-Party Complaint was filed over one year ago, the conspiracy that
fairly can be gleaned from the record is that the Third-Party Defendants
together implemented a plan to make and sell the Chocolate device for
their benefit knowing that Konstantino had usurped a corporate
opportunity of AngioScore in creating the device. The alleged conspiracy
began in 2009 when Konstantino, while serving as a fiduciary of
AngioScore, worked with employees of the predecessors of TriReme
(TriReme Medical, Inc.) and Quattro (Proteus) to conceive and develop
the Chocolate device, and evolved to include each of the Singapore
entities as they were formed and organized into a coordinated corporate
structure for, among other purposes, promoting the sale of the Chocolate
device in the United States. Evidence of each of the five elements
referenced above to test the existence of such a conspiracy is present in
record.
The current corporate structure through which the conspiracy has
been implemented was established in 2013 as a result of the
reorganization reflected in the Reorganization Agreement. According to
Momi Brosh, the general manager of QT, Quattro serves as the research
and development company, TriReme Singapore builds the products,
TriReme distributes the products, and QT serves as a holding company."
QT's public statements demonstrate that the Third-Party Defendants have
35See Virtus Capital, 2015 WL 580553, at * 13; Carsanarov. Bloodhound Techs., Inc.,
56 A.3d 618, 635-36 (Del. Ch. 2013) (noting that theory encompasses claims of breach of
fiduciary duty and aiding and abetting); Hamilton Prs v. Englard, 11 A.3d 1180, 1197 (Del.
Ch. 2010) (same); Crescent/Mach I P'rs, L.P. v. Turner, 846 A.2d 963, 977 (Del. Ch. 2000)
(rejecting construction of Istituto Bancario that would require a "specific allegation that [the
agreed to conspire 'to defraud' minority stockholders").
defendants]
36
Hartselv. VanguardGrp.,Inc., 2011 WL 2421003, at *10 (Del. Ch. June 15, 2011).
37
BroshDep. 15:23-16:5, 138:23-25.
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held themselves out since the 2013 reorganization as a single unified
operation. For example, QT has issued numerous public releases
referring to QT and its subsidiaries as "the Group" and to Konstantino as
CEO of "the Group, 3 8 referring to "the commercialization of [the]
Chocolate Touch" device as "another major milestone for the Group,"39
and describing revenue growth for QT due to "[QT's] US distribution
agreement with Cordis" 40-even though that agreement actually was
signed by its Delaware subsidiary, TriReme.4 Although these allegations
do not necessarily support the existence of "the Group" as a legally
cognizable partnership, they provide prima facie evidence of a meeting
of the minds among the four Third-Party Defendants for the unified
purpose of making and selling the Chocolate device.
The final two elements of the test for finding a conspiracy-one or
more unlawful acts, and resulting damages-are substantiated by
findings in the Federal Action that TriReme and Quattro aided and
abetted Konstantino's breach of fiduciary duty. Regarding TriReme, the
federal court found that "TriReme knew Konstantino's conduct
constituted a breach of duty and gave substantial assistance or
encouragement for Konstantino to persist in his breach., 42 As the federal
court explained:
First, the record is replete with evidence that TriReme
employees provided substantial assistance to Konstantino at
every step of the design and. modeling process for
Chocolate. While Konstantino remained on AngioScore's
board of directors, TriReme engineers helped him develop
and build the Chocolate device .... Not only did TriReme
employees design and test the Chocolate idea prior to the
time Konstantino left AngioScore's board, they did so under
his general supervision. Konstantino, as TriReme's CEO,
was on emails contributing to the discussion. TriReme's HR
and Marketing Manager provided critical support on
Konstantino's efforts by applying for funding for a grant
from the Singaporean government.

38See e.g. Am. Third-Party Compl. Exs. 12, 13; Bloom Aff. (Jan. 22, 2015) Exs. 9, 10,
11, 12, 16, 17, 18.
39
40Bloom Aff. (Jan.
Am. Third-Party
4
'Bloom Aff. (Jan.
42

22, 2015) Ex. 18.
Compl. Ex. 13 (emphasis added).
22, 2015) Ex. 5.
AngioScore, Inc., 2015 WL 4040388, at *21.
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Second, the Court finds that based on the evidence of
record, TriReme employees and management knew that
Konstantino was on AngioScore's board while such work
was undertaken. The conclusion is all but inescapable that
they knew Konstantino's work on Chocolate constituted a
violation of his fiduciary duties as a board member.
Throughout the later part of 2009 and early into 2010,
TriReme employees, as well as Konstantino, knew wellindeed, intended-that Chocolate would compete with
on
remained
and that Konstantino
AngioScore,
AngioScore's board of directors.4 3
Regarding Quattro and its predecessor entity (Proteus), the federal
court found that "Proteus/Quattro was inextricably involved in, and had
actual knowledge of, Konstantino's breach. Indeed, it was formed with
the specific purpose of furthering that breach. '' 44 As the federal court
further explained:
Konstantino, as Proteus's Chairman and Quattro's Director,
formed the organization for purposes of raising funds for
Chocolate, which included seeking funding from the
Singaporean government, and later, used Quattro as the
corporate entity to hold intellectual property rights in
Chocolate.45
The harm to AngioScore resulting from the unlawful acts found in
the Federal Action is significant. The federal court awarded AngioScore
over $20 million in damages, plus disgorgement of profits, for
Konstantino's breach of fiduciary duty and related claims.46 Based on the
foregoing, I find that the first two prongs of the Instituto Bancariotest(1) the existence of a conspiracy (2) in which all Third-Party Defendants
were members-are satisfied.47
43

1d

441d. at

*23.

451d.

46d. at *35.
47

The Third-Party Defendants argue that jurisdiction is inappropriate as to parent QT
because "an attempt to apply a conspiracy theory to parent-subsidiary corporations in order to
extend the reach of Section 3104 raises particular concerns" because a "controlling shareholder
does by definition control (or have the power to control) the acts of its subsidiary." Op. Br. 32
(quoting Red Sail Easter Ltd Partners,L.P. v. Radio City Music Hall Productions,Inc., 1991
WL 129174, at *4 (Del. Ch. July 10, 1991)). The concerns expressed in Red Sail are
inapplicable here, however, because QT, like each of the other Third-Party Defendants, played
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2. The Acts in Delaware
The third element of the Instituto Bancario test asks whether a

substantial act or substantial effect in furtherance of the conspiracy
occurred in Delaware. The test does not require that such act be
performed by any specific defendant; instead, "one conspirator's acts are
attributable to the other conspirators. '48 AngioScore alleges here that the
Third-Party Defendants have engaged in significant efforts to sell the
Chocolate device to medical facilities located in Delaware, specifically,

to the Christiana Care Health System, Delaware's largest healthcare
provider, and the Nanticoke Memorial Hospital 9
The Third-Party Defendants' sales efforts in Delaware are
documented in an affidavit from Tom Canavan, a Senior Territory

Manager of Spectranetics, AngioScore's parent company, for the region
that includes Delaware. He attests to having personally observed the
Chocolate device in those hospitals and to having encountered
representatives of TriReme and its distributor (Cordis) seeking to sell or
distribute TriReme products, including the Chocolate device, in those

hospitals

"on

numerous

occasions. 00

Canavan

estimated

that

"approximately three to four 'Chocolate' devices are sold per week to
Nanticoke and about five to ten 'Chocolate' devices are sold per week to
Christiana, 5 1 and stated that he "believe[s] Christiana to be one of
2
TriReme's
biggest
hospitalsalesman
accounts."0
Canavan
also including
attested that
TriReme hired
a dedicated
to market
its products,
the

its own individual role in the alleged conspiracy. It is an independent conspirator, and is not
subject to
48 jurisdiction merely by nature of the acts of its subsidiary.
lnstituto Bancario, 449 A.2d at 222; accord Fldkt Woods, 56 A.3d at 1027, Virtus
Capital,492015 WL 580553 at * 13.
AngioScore argues that a second Delaware-related activity taken in furtherance of
the conspiracy was the conversion of TriReme Medical, Inc., a Delaware corporation, into
TriReme Medical, LLC, a Delaware limited liability company, as part of the 2013
reorganization. Forming a Delaware entity to facilitate a challenged transaction, and filing a
corporate instrument in Delaware in connection with a challenged transaction, have been
found sufficient on numerous occasions to establish the required physical nexus to assert
jurisdiction over non-residents, particularly where the challenged transaction is the subject of
the asserted claims. See Virtus Capital, 2015 WL 580553, at *14, nn.2-3 (internal citations
omitted). Here, the act of converting TriReme Medical, Inc. into a Delaware limited liability
company is far more attenuated from the conspiracy alleged (i.e., to make and sell a device
that was the product of a fiduciary breach) than the efforts to sell the product in Delaware
discussed above.
50
Canavan Aft. (Jan. 16, 2015)
4-12.
"lId. at 5.
12Id. at 11.
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Chocolate device, to hospitals in Delaware, beginning in fall 2013 and
continuing up through the time of his affidavit in January 2015.53 These
efforts appear to have been successful: Canavan observed "a dramatic
[the
improvement over how [TriReme] was doing prior to 5hiring
4
Nanticoke."
with
penetration
market
salesman]," and "greater
In my view, these acts in Delaware were taken in furtherance of
the alleged conspiracy. This Court's decision in Haisfield v. Cruver 55 is
instructive. In Haisfield, directors of Unisil, Inc. were alleged to have
breached their fiduciary duties to Unisil by usurping a corporate
opportunity to develop and manufacture storage tanks for EcoVault, a
Virginia corporation. Two of the Unisil directors also were directors and
principal stockholders of EcoVault. EcoVault moved to dismiss for lack
of personal jurisdiction, contending that even if it could be proven that it
sold EcoVault products in Delaware, that conduct was not sufficiently
connected with the underlying alleged breach of fiduciary duty to support
finding personal jurisdiction in Delaware over a non-resident under the
Delaware long-arm statute. The Haisfield court rejected the argument,
holding that because "Plaintiffs claims focus on the usurpation of the
corporate opportunity to design, develop, market, distribute and sell
above-ground storage tanks-a business opportunity allegedly cultivated
with Unisil assets," then "[t]he sale of even one tank in Delaware
constituted an actual event evidencing the consummation of the
plaintiffs usurpation of a corporate opportunity theory."56
Although the Haisfield court undertook this analysis for the
purpose of determining whether the claim against EcoVault "arises from"
from any of the acts enumerated in Section 3104(c) of the Delaware
long-arm statute, I find its logic to be persuasive in the conspiracy
context as well. As discussed above, the conspiracy alleged here
involved the implementation of a plan by the Third-Party Defendants to
make and sell the Chocolate device knowing that its creation was the
product of a breach of duty by Konstantino in his role as a fiduciary of
AngioScore-specifically, that Konstantino had usurped a corporate
opportunity of AngioScore when he created the device. Thus, similar to
Haisfield, sales of the Chocolate device in Delaware constitute acts
representing the consummation of the usurpation of the corporate
opportunity.

53

54Id. at

1d. at

7-10.

8.

" 1994 WL 497868 (Del. Ch.Aug. 25, 1994).
56

d. at *4.
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3. Knowledge of the Acts in Delaware
The fourth and fifth elements of the Instituto Bancario test
evaluate whether "the defendant knew or had reason to know of the act in
the forum state" and whether such act "was a direct and foreseeable
result of the conduct in furtherance of the conspiracy. 5 7 These elements
require allegations "from which one can infer that a foreign defendant
knew or should have known that the conspiracy would have a Delaware
nexus."'58 These elements are plainly met here.
Konstantino is the CEO of the Group consisting of the four ThirdParty Defendants: QT, TriReme, TriReme Singapore, and Quattro. It not
disputed (nor could it be) that Konstantino was aware of the efforts to
sell the Chocolate device in Delaware. This knowledge is thus fairly
imputed to each of the Third-Party Defendants. As then-Vice Chancellor
Strine held in the AIG case, "[w]hen a corporation empowers managers
with the discretion to handle certain matters and to deal with third
parties, the corporation is charged with the knowledge of those managers
when the corporation is sued by innocent parties." 59 Given, furthermore,
that a central purpose of the alleged conspiracy was to sell the Chocolate
device in the United States, using Cordis as a distributor, it was entirely
foreseeable that the Third-Party Defendants' sales efforts would include
the State of Delaware. Accordingly, the fourth and fifth elements of the
Instituto Bancariotest have been satisfied.
Finally, this Court's exercise of personal jurisdiction over the
Singapore entities comports with due process. Because the Singapore
entities voluntarily participated in a conspiracy to sell the Chocolate
device knowing that its creation was the product of a breach of duty
Konstantino owed to AngioScore, a Delaware corporation, it is fair and
reasonable in my view to require them to defend the contribution claims
here, in the forum where Konstantino chose to adjudicate his claims for
advancement from AngioScore in the first place. Put differently, by any
reasonable measure, the Singapore entities should have anticipated that
their involvement in a concerted plan to sell a device in this jurisdiction,
57449 A.2d at 225.
58
59Flakt Woods, 56 A.3d at 1024.
1n re Am. Intern. Group, Inc., Consol. Derivative Litig., 976 A.2d 872, 887 (Del. Ch.

2009); see also 3 William Meade Fletcher, Cyclopedia of the Law of Corporations § 790
("[The general rule is well established that a corporation is charged with constructive
knowledge .. .of all material facts of which its officer or agent receives notice or acquires
knowledge while acting in the course of employment within the scope of his or her authority,
even though the officer or agent does not in fact communicate the knowledge to the

corporation.").
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that they knew had been usurped from a Delaware corporation by one of
that corporation's fiduciaries, might well result in this State asserting
jurisdiction over them to account for their role in that breach of duty and
the related advancement issues that almost inevitably arise out of such
litigation.
For the reasons explained above, I conclude that AngioScore has
made a primafacie showing that all of the Instituto Bancario factors are
met and thus that this Court has personal jurisdiction over the Singapore
entities under the conspiracy theory of jurisdiction.
B. Failureto State a Claimfor Relief
The standard of review on a motion to dismiss under Court of
Chancery Rule 12(b)(6) for failure to state a claim is well-established:
the motion must be denied "unless the plaintiff would not be entitled to
recover under any reasonably conceivable set of circumstances. ' 60 The
court "should accept all well-pleaded factual allegations in the Complaint
as true, accept even vague allegations in the Complaint as 'well-pleaded'
claim, [and] draw all
if they provide the defendant notice of the
61
plaintiff.",
the
of
favor
in
inferences
reasonable
1. Contribution Claims
Count III of the Amended Third-Party Complaint seeks a
declaration that the Third-Party Defendants and the Group "should be
required to contribute to the advancement of expenses to [Konstantino]
in connection with the Federal Action, each in an amount at least equal to
or greater than any such payment made by AngioScore. ' ,62 Count IV
seeks contribution from the Third-Party Defendants and the Group "to
any advancement of expenses to [Konstantino] in connection with the
Federal Action" for the same amount.63 Given their overlap, Counts III
and IV will be considered together.
In Chamison v. HealthTrust, Inc., this Court held that "[t]o seek
contribution from another insurer, the one seeking contribution must
show that the other insurer's liability is concurrent, benefits the same

60

Cent. Mortg. Co. v. Morgan Stanley Mortg. CapitalHoldings LLC, 27 A.3d 531, 536

see also Winshallv. Viacom Int'l., Inc., 76 A.3d 808, 813 n.12 (Del. 2013).
(Del. 2011);
61
Cent. Morig. Co., 27 A.3d at 536.
62
Am. Third-Party Compl. 66.
6
3

1d

69.
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insured, and insures the same risk. ' ' 64 Eight years later, in Levy v. HLI
Operating Co., Inc., this Court further explained the equitable right of
contribution as follows:
An equitable right of contribution arises when one of several
obligors liable on a common debt discharges all, or greater
than its share, of the joint obligation for the benefit of all the
obligors. To succeed on a contribution claim, a party must
show concurrent obligations existed to the same entities, and
that the obligors essentially insured the same interests and
the same risks.65
Although Chamison and Levy involved disputes over indemnification,
this Court has cited those decisions with favor in resolving allocation
disputes over competing sources of advancement, 6666 and, in my opinion,
the test articulated in those decisions provides a logical framework for
addressing such a dispute.
The Third-Party Defendants agree that the Chamison test for
contribution applies here, and make no argument that the first two
elements of the test (i.e., concurrent obligations benefiting the same
insured) have been satisfied. Their opposition is based solely on the
argument that "the Third-Party Defendants and AngioScore do not insure
the 'same risk. '"'67 The premise of this argument is that Konstantino was
sued for breaching a duty in his capacity as a fiduciary of AngioScore,
and thus the Third-Party Agreements "do not insure the same activity
68
that is at issue in the Federal Action.,
In opposition, AngioScore contends that the only relevant question
before the Court is whether any of the Third-Party Agreements would
provide any coverage for Konstantino's defense of the Federal Action. In
essence, this is the flip-side of the Third-Party Defendants' position-that
is, if the Third-Party Agreements would provide such coverage, they
necessarily insure the "same risk." In making this argument, AngioScore
64Chamison v. HealthTrust, Inc., 735 A.2d 912, 926 (Del. Ch. 1999), affd,
748 A.2d
407 (Del. 2000).
65Levy v. HLI OperatingCo., Inc., 924 A.2d 210, 220 (Del. Ch.
2007).
66See, e.g., Sodano v. American Stock Exchange LLC, 2008
WL 2738583, at *16, n. 84
(Del. Ch. Apr. 25, 2008) ("Chamison makes clear that a co-indemnitor who pays more than its
fair share has a right to seek contribution from its fellow co-indemnitor.") (Chamison found
not to apply because one of two sources of advancement reflected a "hierarchical intent" to be
only a secondary source of advancement, and therefore contribution was not the appropriate

theory of recovery).
67d.

61Op. Br. 45.
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emphasizes the dual roles Konstantino was playing when he usurped the
corporate opportunity of the Chocolate device, specifically, that
Konstantino oversaw the development of the device while serving as
fiduciary of TriReme and Quattro (as well as a fiduciary of AngioScore)
and made the device to benefit TriReme and Quattro and, ultimately, the
Group as a whole. In my opinion, AngioScore has the better of this
argument.
As discussed above, each of the Third-Party Agreements provides,
in substance, similar rights to advancement for directors and officers of
the relevant entity. Using the 2013 TriReme Agreement to illustrate,
Konstantino has a mandatory right to advancement if he becomes
involved in a proceeding "as a party, a potential party, a non-party
witness or otherwise by reason of the fact" of one of three circumstances:
by reason of (i) the fact that [Konstantino] is or was a
director or officer of [TriReme], (ii) any action taken by
[Konstantino] or any action or inaction on [Konstantino's]
part while acting as a director or officer of [TriReme], or
(iii) the fact that he or she is or was serving at the request of
[TriReme] as a director, trustee, general partner, managing
member, officer, employee, agent or fiduciary of [TriReme]
or any other Enterprise ....

69

In Homestore, Inc. v. Tafeen,7 ° the Delaware Supreme Court explained
that a proceeding for which advancement is sought is "by reason of the
fact" that one is or was a director or officer "if there is a nexus or causal
connection between" the underlying proceeding and "one's official
corporate capacity." A causal connection exists "if the corporate powers
were used or necessary for the commission of the alleged misconduct."7 1
It is plainly correct, as the Third-Party Defendants contend, that
Konstantino was sued in the Federal Action by reason of his status as
director of AngioScore. Specifically, Konstantino was sued (and
ultimately found liable) for breaching a fiduciary duty he owed to
AngioScore by usurping a corporate opportunity when he created the
Chocolate device. This is the reason summary judgment was granted in
Konstantino's favor earlier in this case requiring AngioScore to provide
advancement to him under its Bylaws and the AngioScore Agreement.
But that does not end the inquiry.
69

Letter firom Patricia L. Enerio (June 4, 2015) Ex. 2 (2013 TriReme Agreement) §

l(g).

70888 A.2d 204, 214 (Del. 2005).
7lBernstein v. TractManager,Inc., 953 A.2d 1003, 1011 (Del. Ch. 2007).
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It is also true that, while he was serving as a director of
AngioScore, Konstantino was serving simultaneously as a director and
officer of TriReme and Quattro, in which capacities he oversaw the
development of the Chocolate device to benefit those entities- not
AngioScore. As noted above, the federal court made specific factual
findings that Konstantino, as the CEO of TriReme, supervised TriReme
employees who were designing and testing the Chocolate device, and
raised funds to develop and make the Chocolate device as a director of
72
Quattro.

Given the dual roles Konstantino was serving when he worked on
the development of the Chocolate device, it is reasonably conceivable in
my view that AngioScore would be able to demonstrate the required
nexus between the subject matter of the Federal Action and actions
Konstantino took as a director and officer of TriReme and Quattro so as
to trigger coverage under the Third-Party Agreements. Put in terms of the
plain language of the 2013 TriReme Agreement, for example, a
reasonable argument can be made that Konstantino was involved in the
Federal Action both "by reason of the fact" that he was a director or
officer of TriReme, and by reason of actions he took "while acting as a
director or officer" of TriReme. The fact that the recovery in the Federal
Action ultimately flowed from breaching a duty owed to AngioScore
instead of TriReme or Quattro appears irrelevant. The advancement
provisions in the 2013 TriReme Agreement do not condition coverage on
requiring that Konstantino be made a party to a proceeding or necessarily
be exposed to liability-it would be sufficient if he is involved even as "a
non-party witness or otherwise."
For the reasons explained above, I conclude it is reasonably
conceivable that two separate sources of advancement are available to
Konstantino for the Federal Action, one from AngioScore and the other
from the Third-Party Defendants. Thus, AngioScore has made a
sufficient showing to demonstrate the existence of concurrent obligations
benefiting the same insured and covering the same risk so as to state a
claim for contribution. Accordingly, the motion to dismiss Counts III and
IV is denied.
During briefing of the present motion, which occurred in a
disjointed fashion over an extended period, the parties raised a host of
sub-issues involving some complex questions that were unnecessary to
resolve on this motion and would need more considered treatment if they
72
AngioScore, Inc., 2015 WL 4040388, at *21, *23. I take judicial notice of the federal
court's findings of fact for the purpose of considering the 12(b)(6) motion. See D.R.E. 201(b).
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become relevant in the future. For clarity, I outline some of those issues
below.
First, I express no views concerning which entity ultimately may
be responsible for the advancement obligations arising under any of the
Third-Party Agreements. In opposing dismissal for lack of personal
jurisdiction, AngioScore argued that TriReme Singapore assumed the
obligations owed under the 2005 and 2013 TriReme Agreements by
virtue of the fact that the Third-Party Defendants agreed in the
Reorganization Agreement that TriReme Singapore would "undertake all
liabilities of [TriReme] as [sic] 11 July 2013.""7 It is far from clear if this
provision means that TriReme Singapore assumed all of TriReme's
obligations under the 2005 and 2013 Agreements, as opposed, for
example, to assuming liabilities that were on the books of TriReme as of
the effective date of the Reorganization Agreement.74 In its July 1, 2015
decision, moreover, the federal court found that QT "is liable as a
successor in interest to the liabilities of Quattro and TriReme" and that
QT "assumed the assets and liabilities of TriReme or Quattro wholesale
in the final transaction," apparently referring to the 2013
reorganization.75 All of these issues remain open for further litigation.
Second, as noted above, the QT Agreement contains a forum
selection clause providing that "any action or proceeding arising out of or
in connection with" that agreement shall be brought only in the
Singapore courts.

6

The parties have not addressed whether it would be

unreasonable to enforce that provision in this case,77 and I express no
view on that subject.
Finally, Counts III and IV were asserted against each of the ThirdParty Defendants individually and against the four of them as a unitary
"Group" based on the notion that these four entities constitute a "de facto
partnership. 7 8 The parties have not adequately briefed whether a
legitimate basis exists to disregard the separate corporate existence of
73

Enerio Aff. (Nov. 7, 2014) Ex. G (Reorganization Agreement) § 3. As noted above,
although the 2013 TriReme Agreement was not executed until January 2015, it contains an
effective74date of July 11, 2013.
The Third-Party Defendants also argued that the 2013 TriReme Agreement replaced
the 2005 TriReme Agreement. See Tr. of Oral Arg. 10 (July 27, 2015). The record is
incomplete on this issue and it would not be appropriate to resolve such a factual dispute on a
motion to dismiss.
75AngioScore, Inc., 2015 WL 4040388, at *23-26, Findings of Fact No. 190.
76
Letter from Patricia L. Enerio (June 4, 2015) Ex. 3 (QT Agreement) § 26.
7See generally M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972); see also
Ingres Corp. v. CA, Inc., 8 A.3d 1143, 1145-46 (Del. 2010) (adopting Bremen test in
Delaware), Boilermakers Local 154 Ret. Fund v. Chevron Corp., 73 A.3d 934, 954-62 (Del.
Ch. 2013) (applying Bremen test for enforceability of forum selection bylaw).
10, 40-44, 65-77.
7See Am. Third-Party Compl.
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these entities in order to treat them as singular entity, and I likewise
express no views on that subject.
2. Tortious Interference
In Count V of the Amended Third-Party Complaint, AngioScore
alleges that the Third-Party Defendants tortiously interfered with the
performance of Konstantino's obligations under Section 12(g) of the
AngioScore Agreement. That provision provides, in relevant part, that
Konstantino "do all acts that may be necessary to secure" any rights of
recovery Konstantino may have against other parties and "to enable
79
[AngioScore] to effectively bring suit to enforce such rights."
To demonstrate tortious interference with contractual relations, a
plaintiff must demonstrate the following elements: "(1) a valid contract;
(2) about which defendants knew; (3) an intentional act that is a
significant factor in causing the breach of such contract; (4) without
justification; (5) which causes injury." 80 To properly allege an intentional
act, the plaintiff must allege facts demonstrating, or that at least raise a
reasonable inference, that the defendant "knew an injury [was] certain or
substantially certain to occur as a result of his action., 81 Consistent with
the cursory treatment Count V received in its brief, AngioScore has
failed to identify any well-pled facts in the Amended Third-Party
Complaint sufficient to demonstrate an intentional act taken by any of
the Third-Party Defendants that was a significant factor in causing a
breach of the AngioScore Agreement. Thus, Count V is dismissed for
failure to state a claim for relief.
The dismissal of Count V, however, is without prejudice. Good
cause has been shown that it would not be just under the circumstances
to dismiss Count V with prejudice at this time. As noted above, in an odd
series of events, the Third-Party Defendants did not produce the 2013
TriReme Agreement and the QT Agreement to AngioScore until April
2015-despite the fact that those agreements apparently had been
approved in November 2014 and signed in January 2015. All the while,
AngioScore was advancing millions of dollars to Konstantino for his
defense of the Federal Action. Under these circumstances, it would not
be just to preclude AngioScore from seeking to replead a claim for
tortious interference if it believes there is a legitimate basis for doing so
79Verified Complaint for Advancement Ex. C (AngioScore Agreement) § 12(g).
80Beard Research, Inc. v. Kates, 8 A.3d 573, 604 (Del. Ch.2010) (citing AeroGlobal
CapitalMgmt., LLC v. CirrusIndus., Inc., 871 A.2d 428, 437 n.7 (Del. 2005)).
81
UbiquiTel Inc. v. Sprint Corp., 2005 WL 3533697, at *6 (Del. Ch.Dec. 14, 2005).
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once it has been afforded an opportunity to obtain discovery concerning
these matters.
III. CONCLUSION
For the reasons discussed above, the Third-Party Defendants'
motion to dismiss the Singapore entities for lack of personal jurisdiction
is denied, and their motion to dismiss Counts Ill-V of the AmendedThird-Party Complaint is denied as to Counts III and IV, and granted as
to Count V, but without prejudice. In view of these rulings, the stay of
discovery that was imposed on August 6, 2014, is hereby lifted.
IT IS SO ORDERED.

MERION CAPITAL LP and MERION CAPITAL II LP
V.
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GLASSCOCK, Vice Chancellor.
This case presents what has become a common scenario in this
Court: a robust marketing effort for a corporate entity results in an arm's
length sale where the stockholders are cashed out, which sale is
recommended by an independent board of directors and adopted by a
substantial majority of the stockholders themselves. On the heels of the
sale, dissenters (here, actually, arbitrageurs who bought, not into an
ongoing concern, but instead into this lawsuit) seek statutory appraisal of
their shares. A trial follows, at which the dissenters/petitioners present
expert testimony opining that the stock was wildly undervalued in the
merger, while the company/respondent presents an expert, just as
distinguished and learned, to tell me that the merger price substantially
exceeds fair value. Because of the peculiarities of the allocation of the
burden of proof in appraisal actions-essentially, residing with the
judge-it becomes my task in such a case to consider "all relevant
factors" and determine the fair value of the petitioners' shares.
Here, my focus is the fair value of shares of common stock in
BMC Software, Inc. ("BMC" or the "Company") circa September 2013,
when BMC was taken private by a consortium of investment firms (the
"Merger"), including Bain Capital, LLC, Golden Gate Private Equity,
Inc., and Insight Venture Management, LLC (together, the "Buyer
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Group"). Our Supreme Court has clarified that, in appraisal actions, this
Court must not begin its analysis with a presumption that a particular
valuation method is appropriate, but must instead examine all relevant
methodologies and factors, consistent with the appraisal statute.!
Relevant to my analysis here are the sales price generated by the market,
and the (dismayingly divergent) discounted cash flow valuations
presented by the parties' experts (only Respondent's expert conducted an
analysis based on comparable companies, and only as a "check" on his
DCF valuation). Upon consideration of these factors in light of a record
generated at trial, I find it appropriate to look to the price generated by
the market through a thorough and vigorous sales process as the best
indication of fair value under the specific facts presented here. My
analysis follows.
2
I. BACKGROUND FACTS

A. The Company
1. The Business
BMC is a software company-one of the largest in the world at the
time of the Merger-specializing in software for information technology
("IT") management. 3 Specifically, BMC sells and services a broad
portfolio of software products designed to "simplif[y] and automate[] the
management of IT processes, mainframe, distributed, virtualized and4

and databases.",
cloud computing environments, as well as applications
In addition, the Company provides professional consulting services
related to its products, including "implementation, integration, IT
process, organizational design, process re-engineering and education
services." 5 From fiscal years 2011 to 2013.6 BMC's software sales, which
it offers through either perpetual or term licenses, accounted for
approximately 40% of total revenues, which share was steadily
decreasing leading up to the Merger; BMC's maintenance and support

18Del. C. § 262(h); see Global GT LP v. Golden Telecom, Inc., 11 A.3d 214, 217-18
(Del. 2010).
2
The following are the facts as I find them by a preponderance of the evidence after
trial. Facts concerning the Company pertain to the period prior and leading up to the Merger.
References in footnote citations to specific page numbers indicate the exhibit's original
pagination, unless unavailable.
3
JX 254 at 4.
'Id.
5
61d. at 7.
The Company's fiscal year runs from April 1 to March 31 of the following calendar
year and is denoted by the calendar year in which it ends. Trial Tr. 11:10-15 (Solcher).
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services, which it offers through term contracts, accounted for
approximately 50% of total revenues, which share was steadily
increasing leading up to the Merger; and BMC's consultation services
accounted for approximately 10% of total revenues, which share was
also steadily increasing leading up to the Merger. 7
The Company is organized into two primary business units:
Mainframe Service Management ("MSM") and Enterprise Service
Management ("ESM"). 8 As explained by BMC's CEO and Chairman
Robert Beauchamp, MSM consists primarily of two product categories:
mainframe products, which are designed to maintain and improve the
efficiency and performance of IBM mainframe computers; and workload
automation products, which are designed to orchestrate the multitude of
back-end "jobs"-each a series of executions of specific computer
programs-that a computer system must perform to carry out a complex
computing process, such as a large corporation running its bi-weekly
payroll. 9 ESM, on the other hand, is concerned more with providing
targeted software solutions to a business's needs, and consists primarily
of the Company's consulting division as well as three product categories:
performance and availability products, which are designed to alert
BMC's customers in real time as to delays and outages among their nonmainframe computer systems, and to diagnose and fix the underlying
problems; data center automation products, which are designed to
automate BMC customers' routine tasks concerning the design,
construction, and maintenance of data centers, both in local data centers
and cloud data centers; and IT service management products, which are
designed to assist BMC's customers troubleshoot their own customers' IT
problems. 10 In each of fiscal years 2011, 2012, and 2013, MSM and ESM
accounted for approximately 38% and 62% of BMC's total revenues,
respectively."
2. Stunted but Stable Performance
Beauchamp and BMC's CFO Stephen Solcher both testified that, at
the time of the Merger, BMC's business faced significant challenges to
growth due to shifting technologies. Foremost, MSM was in a state of
stagnation, as hardly any businesses were buying into the outdated, so7

See JX 254 at 7.

8

Id. at 5.
9Trial Tr. 362:3-364:3 (Beauchamp); see also JX 254 at 6.
l0Trial Tr. 367:8-370:10 (Beauchamp); see also JX 254 at 5-6.
"1JX 254 at 85-86; see also Trial Tr. 364:4-8 (Beauchamp).
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called "legacy" technology at the heart of MSM products and servicesthe IBM mainframe computer-and indeed some of BMC's MSM2
altogether.'
customers were moving away from mainframe technology
Even though the market's migration away from the heavily entrenched
mainframe computer was expected to continue at only a crawl-in the
words of Beauchamp, a "very slow, inexorable decline"-the steadily
falling price of new mainframe computers meant that BMC still faced
shrinking margins in renewing MSM product licenses with customers
that stayed with the technology. 13 BMC had managed to ease the
downward pressure on its MSM business by increasing the number of
4
products it sold to each customer that remained with MSM,1 but this
side of the business remained flat, at best, in the years leading up to the
Merger. 15
As a result of the decline in mainframe computing, BMC had6
for growth.'
become entirely dependent on its ESM business
Specifically, Solcher identified ESM license bookings as the primary
driver of growth for the Company. 17 However, the ESM side of BMC's
business faced its own challenges, principally high levels of
competition-from a handful of the most established software companies
in the world to a sea of startups-brought on by the constant innovation
of ESM technologies, which competition in turn created significantly
18
lower margins on the ESM side of the business.
Notwithstanding these challenges to its growth, BMC's business
remained relatively stable leading up to the Merger, aided in part by
BMC's role as an industry leader in several categories of products, in part
by the overall diversity and "stickiness" of its products, and in part by its
multiyear, subscription-based business model, which spreads its
19
customer-retention risk over several years. In fiscal years 2011, 2012,
and 2013, BMC generated total revenues of $2.07 billion, $2.17 billion,
and $2.20 billion, respectively, and net earnings of $456.20 million,
2
$401.00 million, and $331.00 million, respectively. 0 During this period,
total bookings remained essentially flat, while ESM license bookings fell
12

See Trial Tr. 364:19-365:24 (Beauchamp); id. at 24:3-9 (Solcher).
at 364:22-23, 366:1-18 (Beauchamp).
1d. at 366:19-367:7, 651:15-652:6 (Beauchamp).

3
1 1d.
14

15See e.g., id. at 24:5-7 (Solcher).
16See id.
at 23:22-24:9 (Solcher).
7
' 1d. Bookings represent the contract value of transactions closed and recorded in any

given period of time. E.g., JX 254 at 24; Trial Tr. 23:11-13 (Solcher).
18
Trial Tr. 370:11-372:8 (Beauchamp); see also id.at 309:24-310:24 (Solcher) ("On
the MSM side was where we had the larger margins. We're 60-plus percent. And on the ESM
side, you're probably looking somewhere in the mid-20s.").
9
2' 1d. at 383:10-384:5 (Beauchamp).
pX 254 at 56.
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11.3% from fiscal years 2011 to 2012 and another 1.2% from fiscal years
2012 to 2013.21
3. M&A Activity
The primary way that BMC has historically dealt with the high
rate of innovation and competition in the IT management software
industry is to lean heavily on mergers and acquisitions ("M&A") to grow
and compete. 22 Along with a corporate department devoted solely to
M&A, the Company maintained a standing M&A committee among its
board of directors that met quarterly to oversee the Company's M&A
activity (the "M&A Committee"), which Beauchamp explained was
designed to spur the Company's management to continuously and rapidly
seek out and execute favorable transactions.23 Management played an
active role in all M&A activity, but formal decision-making authority
was stratified across the board, the M&A Committee, and management
based on the size of potential transactions (as estimated by management):
deals over $50 million were evaluated and recommended by the M&A
Committee and had to be approved by the board as a whole; deals
between $20 million and $50 million were evaluated by the M&A
Committee and could be approved by that Committee without prior
approval or consideration by the board; and transactions under $20
million could be evaluated and approved by management, without prior
24
approval or consideration of the M&A Committee or the board.
At trial, Beauchamp and Solcher both conceptually clustered the
Company's M&A activity into two general categories, what they referred
to as "strategic" transactions and "tuck-in" transactions. 25 As they
described it, strategic transactions are large "move-the-needle type
transactions,, 26 ones that would change the Company in a fundamental
way, such as acquiring a new business unit.27 These types of transactions
were relatively rare for the Company, it having only engaged in one such
acquisition in the five years leading up to the Merger-the approximately
$800 million acquisition of a company called "BladeLogic" in fiscal year
2009, through which BMC acquired its current data center automation
21

pX 254 at 24; JX 39 at 23.
See, e.g., Trial Tr. 385:13-386:19 (Beauchamp); id.at 73:24-74:4,
91:8-16

22

(Solcher).
23

1d.at 393:3-394:5 (Beauchamp); see also id. at 78:10-21
(Solcher).

24

See id.
at 548:21-556:16 (Beauchamp).
23See, e.g., id. at 388:18-390:19 (Beauchamp); id. at 74:5-75:5
(Solcher).
261d. at 86:19-24 (Solcher).
27E.g., id. at 388:18-389:3 (Beauchamp).
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business. 28 Tuck-in transactions, on the other hand, are everything elsesmaller transactions by which the Company would buy an individual
that it could "tuck in" or "bolt on" to an existing
product or technology
29
business unit.
As explained by Beauchamp and Solcher, it was these latter,
smaller acquisitions that formed the basis of BMC's inorganic growth
strategy. 30 The Company carried out over a dozen tuck-in transactions in
the years leading up to the Merger: three deals totaling $117 million in
fiscal year 2008; one deal totaling $6 million in fiscal year 2009, the
same year of the $800 million acquisition of BladeLogic; three deals
totaling $97 million in fiscal year 2010; two deals totaling $54 million in
fiscal year 2011; six deals totaling $477 million in fiscal year 2012; and
one deal totaling $7 million in fiscal year 2013, the year in which BMC
31
began and ran much of the sales process for the Merger. Beauchamp
and Solcher explained that, had the Company remained public, it had
into the future, 32
every intention of continuing its tuck-in M&A activity
and indeed the M&A Committee's presentation materials throughout
28

JX 204 at 4; Trial Tr. 387:6-388:17 (Beauchamp); id. at 75:20-23 (Solcher); see

254 at 5 (describing the BladeLogic suite of products).
also JX 29
E.g., Trial Tr. 390:7-16 (Beauchamp); id.at 74:5-75:5 (Solcher). At trial, the
Petitioners stressed the fact that the M&A Committee in its meeting presentation materials had
consistently used a different, value-based categorization for M&A deals in describing BMC's
M&A pipeline: deals over $300 million were labeled as "scale," deals over $100 million were
labeled as "product," and deals under $50 million were labeled as "tuck-in." See, e.g., id.at
163:13-173:5 (Solcher). However, as my analysis below illustrates, the Petitioners' focus on
this semantic difference misses the point. For the sake of this appraisal, I am concerned with
.how those who prepared the projections that will be used in my valuation (i.e., management)
conceptualized BMC's M&A activity, in order to understand how M&A activity was
forecasted in those projections and to what extent the forecasts are reasonable. Thus, in this
Memorandum Opinion, I adopt management's nomenclature in reference to BMC's M&A
activity, referring to transactions so significant that they change the Company's business in a
fundamental way-those valued at over $300 million and labeled "scale" by the M&A
Committee-as "strategic" and to all other transactions as "tuck-in." See, e.g., id. at 86:787:18 (Solcher).
30
See id. at 390:7-19 (Beauchamp) ("Q: .. . [W]hat do you think of when you're
talking about tuck-in? A: Well, tuck-in is ...if you're the president or the general manager of
one of these units, you have a whole set of competitors and things are changing pretty quickly.
And you also have a lot of customers telling you, 'We want this and we want that.' You have
regular meetings with your customers. You either have to build those features or you have to
go buy those features. And so tuck-ins, to me, is responding to the competitive pressures or the
customer demands by using build versus buy. And frequently we use buy."); id.at 74:22-75:5
(Solcher) ("Q: . . .[W]hy was tuck-in important at BMC? A: Well, we had to fill out our
portfolio, for one. We had to acquire talent. This industry is rapidly evolving, and tech is
something that you've got to constantly be thinking about the next move you're going to make.
So we're always looking for that next widget to go acquire, whether it be the individual or the
actual technology itself").
"See JX 204 at 4.
32
E.g., Trial Tr. 85:5-93:5 (Solcher); id. at 392:16-20 (Beauchamp).
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fiscal year 2013 and into fiscal year 2014, after BMC had agreed to the
Merger, identified dozens of tuck-in merger targets of varying sizes and
stages of development in the Company's M&A pipeline.33
4. Stock-Based Compensation
Like many technology companies, in order to attract and maintain
talented employees, BMC compensated a significant portion of their
employees using stock-based compensation ("SBC").a The Company
had two forms of SBC: (1) time-based stock options that vested over a
specific period of time, which the Company valued using the price of
BMC's stock on the date of the grant; 35 and (2) performance-based stock
options, reserved for select executives, that vested based on the
performance of BMC's stock compared to a broad index and were valued
using a Monte Carlo simulation which accounted for the likelihood that
the performance targets would be met.36 The Company expensed the fair
value of the stock options, less expected amount of forfeitures, on a
straight-line basis over the vesting period.37 SBC expense grew
substantially each year and in 2013 was approximately seven percent as a
38
percentage of revenue.
Because the Company believed SBC was vital to maintaining the
strength of its employee base, management had no plans to stop issuing
SBC had it remained a public company.39
5. Financial Statements
a. Regular Management Projections
BMC in the ordinary course of business created financial
projections- which it called its "annual plan" 4 0-for the upcoming fiscal
4
year. 41 Under the oversight of Solcher,42
management began formulating
33

See JX 204 at 11; JX 312 at 10.
Solcher testified that approximately 20% of BMC's employees were compensated, in
part, by SBC.
Trial Tr. 42:3-16 (Solcher).
35
1d. at 45:2-46:12 (Solcher); JX 254 at 78-79.
36
Trial Tr. 45:5-46:6 (Solcher); JX 254 at 78-79.
37Trial Tr. 45:2-46:18 (Solcher); JX 254 at 78-79.
38
39Trial Tr. 43:14-18 (Solcher).
d. at 42:12-43:7 (Solcher). Additionally, in order to avoid dilution of the Company's
shares, each time the Company issued stock pursuant to SBC it would also buy BMC stock in
the open40market. Id. at 46:19-47:7 (Solcher).
See, e.g., id. at 329:4-10 (Solcher).
41
id. at 11:16-18 (Solcher).
34
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its annual plan in October using a bottom-up approach that involved
multiple layers of management representing each business unit.43
Preliminary projections were presented to the board in the fourth
quarter, 44 who then used a top-down approach to provide input before the
annual plan was finalized.45
The annual plan was limited to internal use and represented
optimistic goals that set a high bar for future performance.46 Although
management intended the projections to be a "stretch" and the Company
often did, in fact, fail to meet its goals, management maintained that
meeting the projections included in its annual plan was always
attainable.4 7
Also in October of each year, BMC would begin to prepare highlevel three-year projections that were not as detailed as the one-year
annual plan.4 8 Additionally, as part of a separate process, the finance
group prepared detailed three-year projections that Solcher presented to
ratings agencies, usually on an annual basis.49 Although the projections
presented to the ratings agencies were prepared in the ordinary course of
business, they were prepared under the direction of Solcher and were not
subject to the same top-down scrutiny as the high-level three-year
projections. 50
b. Reliability of ProjectedRevenue from Multiyear Contracts
Although management's projections required many forecasts and
assumptions, BMC benefited from the predictability of their
subscription-based business model. A significant amount of the
Company's revenue derived from multiyear contracts that typically
spanned a period of five to seven years. 5' Depending on the nature of the
contract, the Company did not immediately recognize revenue for the
42
1Id.
43

at
Id. at
44Id. at
45
461d. at

11:23-12:3 (Solcher).
12:4-13:9 (Solcher).
12:8-12 (Solcher).
16:19-17:4 (Solcher).

Id. at 13:24-14:13 (Solcher).
Id. at 13:24-16:15 (Solcher).

47

48See, e.g., id. at 264:11-268:22 (Solcher) ("Q: In the regular course of its business,
did BMC management prepare statements of cash flows that projected out three years? A: We
projected out captions within a statement of cash flow ... Q: So what you did internally was..
. a six-line cash flow statement, not a 20-line cash flow statement. A: Right.") (emphasis
added); see also, e.g., id. at 276:8-16 (Solcher) ("I just would characterize it that the board and
the rest of the management team did [three-year projections] at a very high level in the October
time frame.").
49Id. at 270:21-273:20 (Solcher).
"0 See id. at 276:12-277:19 (Solcher).
5

Id. at 23:22-25:1 (Solcher).
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entire contract price in the year of sale. 52 Instead, general accounting
principles dictated that the sales price be proportionately recognized over
the life of the contract. 3 Therefore, upon the signing of certain multiyear
contracts-such as an ESM or MSM software license 54-the Company
recorded deferred revenue as an asset on the balance sheet and then, in
each year for the life of the contract, recognized revenue for a portion of
the contract. 55 As a result, management was able to reliably predict a
significant portion of revenue from multiyear contracts many years into
the future.
c. Management ProjectionsLeading Up to the Merger
BMC created multiple sets of financial projections leading up to
the Merger. In July 2012, BMC began preparing detailed multiyear
projections as the Company began exploring various strategic
alternatives, including a potential sale of the Company. 56 Building off of
the 2013 annual plan, management created three-year financial
projections using a similar top-down and bottom-up approach that was
historically employed to create the Company's internal annual plan.57
Consistent with their regular approach, management used optimistic
forecasts in their detailed multiyear projections.58 In October 2012,
management finalized their first set of projections (the "October
Projections") that were included in a data pack used by the financial
advisors to shop the Company. 59
As discussed in more detail below, the Company quickly
abandoned their initial efforts to sell the company. In January 2013,
however, following poor financial results in the third quarter, BMC again
decided to explore strategic alternatives, requiring management to update
the October Projections. 60 In February, using the same approach, the
Company revised the multiyear projections (the "February Projections"),
Id. at 24:13-25:1 (Solcher); id. at 384:6-24 (Beauchamp).
13Id. at 384:6-20 (Beauchamp); JX 254 at 27-28.
54According to the Company's 2013 Form 10-K, of the software license transactions
recorded in fiscal years 2011, 2012, and 2013, only 51%, 54%, and 54% of the transactions
were recognized as license revenue upfront in each of those years, respectively. JX 254 at 27.
55Trial Tr. 384:6-20 (Beauchamp); id. at 24:13-25:1 (Solcher); JX 254 at 27-28.
56Trial Tr. 32:8-19 (Solcher).
57Id. at 34:2-16 (Solcher). Solcher testified at trial that, although both approaches were
used, projections for years two and three were generated using mainly a top-down approach.
id. at 34:15-6 (Solcher).
"Id. at 34:17-35:8 (Solcher).
9Id. at 33:6-34:1 (Solcher); see also JX 88.
60Trial Tr. 36:12-37:6 (Solcher).
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resulting in lower projected results that were provided to the financial
advisors to create a second data pack. 61 Finally, in April, management
provided the financial advisors a slight update to their projections (the
"April Projections"), on which the financial advisors ultimately based
their fairness opinion and used to create a final data pack.62 The financial
advisors also extrapolated the April Projections to extend the forecast
period an additional two years, creating a total of five years of
projections that were provided to potential buyers.63
d. SBC in ManagementProjections
As I have described above, SBC was an integral part of BMC's
business before the Merger and management had no reason to believe
that SBC would decrease if the Company had remained public.
Additionally, because BMC had a regular practice of buying shares to
offset dilution, management believed SBC was a true cost and, therefore,
included SBC expense in their detailed projections.6 4 With the help of
human resources and third-party compensation consultants, management
projected SBC expenses of $162 million for both fiscal years 2014 and
2015, and $156 million for fiscal year 2016.65
e. M&A in Management Projections
Management believed tuck-in M&A was integral to the Company's
revenue growth and, therefore, its projected revenues took into account
continued growth from tuck-in M&A transactions.66 Furthermore,
management believed that BMC would continue investing in tuck-in
M&A if it had remained a public company. 67 Since growth from tuck-in
611d. at 36:12-38:12 (Solcher); see also JX 146.
62
Trial Tr. 38:13-39:11 (Solcher); see also JX 210.
63
See Trial Tr. 40:21-24 (Solcher).
64
See id. at 47:15-49:20 (Solcher) ("We had a historical practice of offsetting that

dilution. So ... it's cash out the door.").
65

Id. at 47:15-49:20 (Solcher); JX 225 at 32. Although management and the financial
advisors believed that the inclusion of SBC was the most accurate way to present BMC's

financial projections, most of the presentations, as well as the proxy, also included financial
projections that were "unburdened" by SBC. Trial Tr. 48:20-52:3 (Solcher). According to the
proxy statement, the board requested that the financial advisors perform for "reference and

informational purposes only" discounted cash flow analysis that included, among other
changes, financial projections unburdened by SBC. Id. at 51:10-52:3 (Solcher) (emphasis
added); JX
66 284 at 59.
Trial Tr. 91:13-92:1 (Solcher) (describing M&A as part of the Company's "core

fabric").
67Id. at 92:24-93:5 (Solcher). BMC did reduce actual M&A activity in January 2013.
This was not a permanent shift in the Company's strategy, but was instead an intentional and
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M&A was built into their revenue projections, management also included
projected tuck-in M&A expenditures.68 Larger strategic deals, however,
were too difficult to predict and were, therefore, excluded from
management's projections. 69 Based on the first three quarters of M&A
activity in fiscal year 2014, management projected $200 million in total
tuck-in M&A expense for fiscal year 2014 and, based on the Company's
historical average tuck-in M&A activity, management projected $150
million in M&A expenditures for both fiscal years 2015 and 2016. 7o
B. The Sales Process
1. Pressure from Activist Stockholder
In May 2012, in response to "sluggish growth" and
"underperformance," activist investors Elliott Associates, L.P. and Elliott
International, L.P. (together, "Elliot") disclosed that Elliot had increased
its equity stake in BMC to 5.5% with the intent to urge the Company to
pursue a sale. 71 To accelerate a sales process, Elliott commenced a proxy
contest and proposed a slate of four directors to be elected to BMC's
board.72 According to Beauchamp, BMC's CEO, Elliot's engagement had
a negative impact on the Company's business operations: BMC's
competitors used customer concerns as a tool to steal business; it hurt
BMC's ability to recruit and retain sales employees; and it generally
damaged BMC's reputation in the marketplace.73
On July 2, 2012, after discussions with other large stockholders,
BMC agreed to a settlement with Elliott that ended its proxy contest. 74
Under the settlement, the Company agreed to increase the size of the
board from ten to twelve directors and to nominate John Dillion and Jim
temporary reduction in spending in order to conserve cash in anticipation of closing the
Merger. See id. at 88:16-89:13 (Solcher); id. at 392:21-393:21 (Beauchamp).
68See, e.g., id. at 81:15-82:9, 85:16-86:1 (Solcher).
Despite management's repeated
testimony that tuck-in M&A was necessary to the Company's revenue projections, Petitioners
argue that certain presentations made to potential buyers and lenders described M&A as
"upside" to management's base projections and were, therefore, not already included. See
Pet'r's Opening Post-Trial Br. at 17-19. Management, however, included a separate line item
for M&A expenditures in its projections which informed each of the three data packs used
during the sales process. See JX 88 at 6 (October Projections); JX 146 at 7 (February
Projections); JX 210 at 6 (April Projections).

69Trial Tr. 77:21-23 (Solcher).
"Id.
at 80:14-81:24 (Solcher); JX 146 at 7.
71
See JX 43.
72
See id.

73
74 Trial

Tr. 526:9-527:20 (Beauchamp).
See id. at 396:1-399:7 (Beauchamp); JX 57.
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Schaper-two members of Elliott's proposed slate-as directors at the
upcoming annual meeting. 75 In return, Elliott agreed to immediately
terminate its proxy contest and agreed to a standstill agreement that
restricted Elliott's ability to initiate similar significant stockholder
engagement moving forward.76
2. The Company on the Market
a. The FirstAuction
In July 2012, in conjunction with its settlement with Elliott,
BMC's board formed a committee (the "Strategic Review Committee") to
explore all potential strategic options that could create shareholder value,
including a sale.77 BMC retained Bank of America Merrill Lynch to help
explore strategic options and to alleviate any concerns that Morgan
Stanley, the Company's longstanding financial advisor, was too close to
management.78
On August 28, 2012, the board instructed Beauchamp to begin
contacting potential strategic buyers and instructed the team of financial
advisors to begin contacting potential financial buyers to gage their
interest in an acquisition. 79 Even though all potential strategic buyers
ultimately declined to submit an initial indication of interest, BMC
received two non-binding indications of interest from potential financial
buyers: one from Bain Capital, LLC ("Bain") for $45-47 per share and
from a team of financial sponsors (the "Alternate
one for $48 per share
80
Sponsor Group").
The Strategic Review Committee evaluated the indications of
interest and, encouraged by BMC's improved financial results in the
81
second quarter of fiscal year 2013, unanimously recommended that the
board reject the offers.82 On October 29, 2012, the board unanimously
rejected a sale of the Company and, instead, approved a $1 billion
share repurchase plan that was publicly announced two days
accelerated
83
later.

7"See JX 57.
76See id
77Trial Tr. 395:10-24, 399:23-400:14 (Beauchamp).

781d. at 401:17-403:4 (Beauchamp).
791d.

at 403:17-408:23 (Beauchamp); JX 68 at 2.

80

Trial Tr. 409:19-410:6 (Beauchamp); X 284 at 27.
JX 104.

8
See Trial Tr. 412:8-24 (Beauchamp);
82Trial Tr. 410:7-411:13 (Beauchamp).
3
1 Id. at

411:14-413:7 (Beauchamp); JX 105.
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b. The Second Auction
Despite the Company's renewed confidence following improved
quarterly -results, in December 2012 Elliott sent a letter to the board that
expressed continued skepticism of management's plans and reiterated its
belief that additional drastic measures, like a sale, were required to
maximize stockholder value.84 Shortly thereafter, BMC reported sluggish
third quarter financial results which revealed that management's previous
financial projections-specifically ESM license bookings-had been
8
overly optimistic.

1

The board called a special meeting on January 14, 2013 to
reevaluate their options, which included three strategic opportunities: (1)
a strategic acquisition of Company A, another large software company;
(2) a modified execution plan that included less implied growth and deep
budget cuts; and (3) a renewed sales process targeted at the previously
interested financial buyers.86 The board decided to pursue all three
strategies. In late January, building on previous consulting work
provided by BMC's management consultants, the Company began
implementing Project Stanley Cup, which mainly focused on reducing
costs to increase BMC's margins and earnings per share.87 In addition,
the Company reached out to Company A regarding a potential
acquisition of Company A by BMC. Although their initial meetings led
to preliminary interest, the diligence efforts moved slowly and finally,
following Company A's poor financial performance, BMC abandoned
their pursuit of an acquisition.88
In March 2013, after contacting potential financial buyers,8 9 the
Company received expressions of interest from three buyers: one from a
new financial sponsor ("Financial Sponsor A") for $42-44 per share, one
from the Alternate Sponsor Group for $48 per share, and one from Bain,
who had received permission to partner with Golden Gate to form the
Buyer Group, for $46-47 per share. 90 Despite encouragement from
84

Trial Tr. 417:6-20 (Beauchamp); JX 112.

85

Trial Tr. 417:21-418:19 (Beauchamp).

86

1d. at 420:1-421:20 (Beauchamp); JX 116.

87
See
8

JX 120.
Negotiations with Company A ended in April 2013. See Trial Tr. 429:16-430:6
(Beauchamp); JX 284 at 31-33.
89See Trial Tr. 423:21-424:5. BMC did not reach out to potential strategic buyers in
the second auction because it did not receive any indications of interest in the first auction and,
considering it had just released negative financial results, BMC believed that a strategic buyer

would only show interest if it could obtain an extremely low price. Id. at 425:4-20
(Beauchamp).
9°1d. at 426:19-427:11 (Beauchamp); JX 225 at 3.
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BMC's financial advisors, Financial Sponsor A declined to increase its
91
bid and was, therefore, not invited to proceed with due diligence. In
early April, the Alternate Sponsor Group told the Company's financial
advisors that it could not make the April 22 deadline the Company had
92
established and needed more time to complete due diligence. The board
decided that it was important to keep the Alternate Sponsor Group
engaged and thus continue negotiations.9 3 On April 18, one of the
financial sponsors dropped out of the process leaving its former partner
to consider proceeding with a valuation that was closer to the then
current trading price of $43.75 and requesting an extension of one month
94

to submit a bid.

95
On April 24, 2013, the Buyer Group submitted a bid of $45.25.
Over the next two days, the board met with the financial advisors to
consider the developments and voted to create an ad hoc planning
committee to review alternative options in the event a transaction was
not approved or failed to close.96 On April 26, the financial advisors
requested that the Buyer Group increase their price to at least $48 and
that their bid also include a 30-day go-shop period.97 On that same day,
the Buyer Group responded with a counteroffer of $45.75 that included a
30-day go-shop period. 98 Following further pushback from BMC's
April 27, the Buyer Group responded with their
financial advisors, on
99
$46.25.
of
offer
final

3. The Company Accepts the Buyer Group's Offer
Starting on April 27, 2013 and continuing over the next few days,
the board met with the financial advisors to discuss the details of the
Buyer Group's final offer, which included: a 30-day go-shop period that
started upon signing the Merger agreement; a two-tiered termination fee
100 On May 3, the
of a 2% and 3%; and a 6% reverse termination fee.
financial advisors presented their fairness opinion to the board, opining
01
that the transaction was fair from a financial standpoint. ' On that same
day, the board approved the signing of the Merger agreement and
91

92Trial Tr. 431:1-9 (Beauchamp); JX 284 at 31.

jX 196 at 2.

93

1d.
94

Trial Tr. 431:1-13 (Beauchamp); JX 465 at 1.
Trial Tr. 431:14-17 (Beauchamp).
96
1d. at 433:10-434:8 (Beauchamp); X 464 at 1-5.
97
See Trial Tr. 431:14-432:12 (Beauchamp); JX 284 at 34-35.
95

98
See Trial Tr. 432:13-433:1 (Beauchamp); X 284 at
99
JX 284 at 35.
00Trial Tr. 432:13-433:9 (Beauchamp);

JX 284 at 35.
'O°Trial Tr. 436:5-15 (Beauchamp); JX 229 at 1.

35.
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recommended that BMC's stockholders approve the Merger, which was
formerly announced on May 6.102
The go-shop period lasted from May 6, 2013 through June 5,
2013.103 During this period, the financial advisors contacted both
financial and strategic entities-many of whom were contacted during
the first and second sales processes' 04 -and, in addition, the board
waived any provisions pursuant to standstill agreements that would have
prohibited a potential bidder from reengaging with the Company. 10 5
Despite these efforts, only two parties entered into confidentiality
06
agreements and, ultimately, no alternative proposals were submitted. 1
On May 10, 2013, a group of stockholders brought a breach of
fiduciary duty action to challenge the sales process. 1°7 On June 25, BMC
filed its definitive proxy statement that urged stockholders to vote in
favor of the Merger. 108 The stockholders approved the transaction on July
24 with 67% of the outstanding shares voting in favor. 10 9 On September
10, the Merger closed. On April 28, 2014 this Court approved a
settlement between stockholders and the Company and described the
sales process as fair and the Revlon claims as weak." 0
C. The Expert Opinions
The Petitioners' expert witness, Borris J. Steffen, exclusively relied
on the discounted cash flow ("DCF") method and determined that the fair
value of BMC was $67.08 per share; 111 that is, 145% of the Merger price
and 148% of the pre-announcement market price. 1 2 Steffen considered
using other methodologies, such as the comparable company method and
the comparable transaction method, but ultimately decided that those
methodologies were not appropriate given the specific facts in this
case. 113
102
03

1

Trial Tr. 441:6-11 (Beauchamp); JX-229 at 3-9.
JX 284 at 37.

'1 4Trial Tr. 442:19-444:13 (Beauchamp).
'°51d.
at 444:21-445:3 (Beauchamp).
06
1 JX 284
at 37.
07
1 The cases were consolidated as In re BMC Software,
Inc. S'holder Litig., 8544-VCG
(Del. Ch. June 6, 2013).
""SSee JX 284.
09

See JX 316.

ll°See In re BMC Software, Inc. S'holder Litig., 8544-VCG (Del. Ch. Apr. 28, 2014)
(TRANSCRIPT).
"'Trial Tr. 831:11-832:9 (Steffen); JX 386 109.
12The Company's common stock closed
at $45.42 on May 3, 2013, the last day
trading day before the merger was announced. JX 284 at 105.
11Trial Tr. 832:15-834:4 (Steffen); JX 386 16-21.
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The Respondent's expert witness, Richard S. Ruback, similarly
relied on the DCF method to conclude that the fair value of BMC was
$37.88 per share,1 14 16% below the pre-announcement market price and

little more than half the fair value as determined by Steffen. In addition,
Ruback performed two "reality checks" to test his DCF valuation for

reasonableness: first, he performed a DCF analysis using projections
derived from a collection of Wall Street analysts that regularly followed

the Company, which he called the "street case"; second, he performed a
comparable companies analysis using trading multiples from selected
publicly-traded software companies. 115
Although the difference between the experts' estimates is large, the

the result of a few different assumptions, which I
contrasting prices are
1 16
now describe below.

1. Financial Projections
Steffen based his calculation of free cash flow on management's
projections for 2014 through 2018 that BMC reported in its proxy
statement dated June 25, 2013.117 He concluded the use of management's

projections

was

reasonable

based. on

his

analysis

of

other

contemporaneous projections prepared by management; BMC's historical
1
operating results; and the economic outlook for the software industry."

Ruback, however, concluded that management's projections were
biased by "overoptimism" and, therefore, reduced management's revenue
projections used in his calculation of free cash flow by 5%.119 He
114

JX 383 at 68.
68-69.
"'Trial Tr. 1028:11-1030:12 (Ruback); JX 383 at
116In addition to the diverging key assumptions described in detail here, Steffen
included an adjustment for additional cost savings that neither management nor Ruback
included. Steffen believed-based on his interpretation of a chart presented to potential
buyers-that certain cost savings were misidentified by management as "public-to-private"
savings and thus improperly excluded from management's projections. Id. at 866:18-867:19
110-113. But at trial, Solcher testified that management had already
(Steffen); JX 386
implemented and included in its projections all cost saving strategies that it believed were
available to BMC as a public company. Trial Tr. 58:12-59:11 (Solcher); see also id. 64:3-68:9
(Solcher) (specifically referring to those cost savings identified by Steffen). Without more
evidence that management misclassified these expenses, Steffen's decision to include
additional cost savings appears to be overly speculative and, therefore, my DCF analysis does
not include a similar adjustment.
.lTrial Tr. 837:5-11 (Steffen).
"'Id. at 844:18-845:10 (Steffen). Steffen did not form an opinion as to whether BMC
was more likely or not to meet its projections, but instead relied on management's assertion
that they were reasonable. Id. at 846:16-22 (Steffen).
" 9 d. at 1031:18-24 (Ruback). Ruback calculated the average amount by which the
Company failed to meet their projections; he first recognized management's alleged bias after
BMC's financial performance for the quarter following the announcement of the Merger fell
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believed this reduction was appropriate because, although management
thought their projections were "reasonable," a DCF model requires
projections that are expected. 120 Ruback's adjustment decreased his
121
valuation by approximately $2.82 per share.
2. Discount Rate
Steffen used a discount rate of 10.5% while Ruback used a
discount rate of 11.1%. The difference in discount rates is almost entirely
explained by the experts' contrasting views of the equity risk premium
("ERP"). Steffen calculated his discount rate using a supply-side ERP of
6.11%, which he believed was preferable since valuation calculations are
forward-looking.1 22 Ruback calculated his discount rate using the longrun historical ERP of 6.7%.123 Ruback used the long-run historical ERP
because he believed it is the most generally accepted ERP and that any
model that attempts to estimate future ERP is subject to intolerable
124
estimation errors.
3. Terminal Growth Rate
Steffen selected a long-term growth rate of 3.75%.125 To determine
this number, Steffen first created a range of rates between expected longrun inflation of 2% and nominal GDP rate of 4.5%. 126 Steffen ultimately
concluded that BMC's long-term growth rate would be 50 basis points
greater than the midpoint between this range.12 7 Ruback used a rate of
inflation of 2.3% as his long-term growth rate because he believed that
128
the real cash flows of the business would stay constant in the long run;
short of management's projections and also after hearing Solcher's deposition where he
characterized
management's forecasts as a "stretch." Id. at 1032:1-1034:24 (Ruback).
1201d. at 1036:3-19 (Ruback).
1211d at 1050:4-17 (Ruback).
1221d.

at 969:15-970:7 (Steffen); JX 386 at

94. Steffen also cited his belief that

Delaware law dictated the use of a supply-side ERP in Golden Telecom. See Trial Tr. 969:15-

970:7 (Steffen).
12'1d. at 1056:18-1057:14 (Ruback).
1241d. at 1061:10-1063:7 (Ruback).
125

jX 386 87.

126
27

Trial Tr. 848:14-849:17 (Steffen).

1 See id. at 849:13-17 (Steffen).
28

1 1d at 1050:19-1051:20 (Ruback). Ruback tested the reasonableness of his
growth
rate by comparing it to other growth rates that he implied from exit multiples used by the
financial advisors and the multiples used in his comparable company analysis. Id. at 1051:211056:17 (Ruback). Ultimately, Ruback noted that both experts in this case used a growth rate
that was greater than those he implied in his reasonableness analysis. Id.
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a "mature software business" in a "mature part of the
he viewed BMC as 129
industry."
software
4. Excess Cash
Steffen used an excess cash value of $1.42 billion, which he
calculated by reducing cash and cash equivalents as of September 10,
2013 by the minimum cash required for BMC to operate of $350
million. 130 Steffen did not account for repatriation of foreign cash
because he believed that it was the Company's policy-as publicly
disclosed in1 31its 10-K filings-to maintain its cash balance overseas
indefinitely.
Ruback started with cash and cash equivalents as of June 30,
2013 132 and, in addition to the same $350 million deduction for required
operating expenses, further reduced excess cash by $213 million to
account for the tax consequences of repatriating the cash held in foreign
would be forced to pay tax in order to
jurisdictions that the Company
33
access it in the United States.1
5. Stock-Based Compensation
Steffen's analysis did not account for SBC in his free cash flow
projections. 34 Instead, Steffen calculated shares outstanding using the
treasury stock method, which increases the number of shares outstanding
effect of share-based compensation
to account for the dilutive economic
35
that has already been awarded. 1
Conversely, Ruback included SBC as a cash expense that directly
reduced his free cash flov projections.1 36 Ruback used management's
estimates of future SBC expense-an accounting value-to directly
29

113 0JX 383

37.

Trial Tr. 858:3-8 (Steffen).

131

1d. at 858:9-2i (Steffen).

13 2

Id. at 1156:8-13 (Ruback).
1131d. at 1065:12-21, 1163:8-19 (Ruback).
134
(Steffen).
1351d. at 998:21-1000:3

Id.at 859:3-7 (Steffen) The treasury stock method assumes that all stock options

are exercised immediately-thus resulting in the issuances of new shares-and the cash
proceeds received from the exercise are used to repurchase shares, the net of effect of which
increases the number of shares outstanding and, in turn, decreases the value per share. See id.

at 859:8-20.
"'Id. at 1015:13-1016:10 (Ruback). Ruback illustrated his belief that SBC expense is
a reduction in the value of the Company by showing that a hypothetical company would
supposedly lose the same amount of value if it compensated its employees in cash or in stock.

See id. at 1017:9-1023:12 (Ruback).
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reduce free cash flow. 13 7 The difference between the two approaches is
that Steffen's analysis accounts for SBC that had been awarded as of the
date of his report, whereas Ruback's analysis also accounts for SBC that
is expected to be issued in the future.
6. M&A Expenses
Steffen did not deduct M&A expenditures from free cash flow. He
believed that management's projections were not dependent on M&A
activity since he did not find that management deducted M&A
expenditures in their own analysis. 138 Ruback, on the other hand, did
include management's projections of M&A expenditures in his valuation.
Ruback believed that management's revenue projections included the
impact of tuck-in M&A and that the Company planned to continue tuckin M&A activity if it remained a public company. 13 9 Moreover, although
the financial advisors did not include M&A expenditures for years 2017
and 2018-these being the years the financial advisors extrapolated from
management's projections-Ruback used the same $150 million in M&A
expenditures projected for 2016 in his projections for year 2017, 2018,
and the terminal period. 140
D. ProceduralHistory
On September 13, 2013, Petitioners Merion Capital LP and
Merion Capital II LP commenced this action by filing a Verified Petition
for Appraisal of Stock pursuant to 8 Del. C. § 262. Immediately prior to
the Merger, Petitioners owned 7,629,100 shares of BMC common stock.
On July 28 2014, Respondent BMC filed a Motion for Summary
Judgment, arguing that Petitioners lacked standing to pursue appraisal
because they could not show that each of their shares was not voted in
favor of the Merger. I denied the Motion in a Memorandum Opinion
dated January 5, 2015.141
I presided over a four-day trial in this matter from March 16 to
March 19, 2015. The parties submitted post-trial briefing and I heard
post-trial oral argument on June 23, 2015. Finally, in July the parties
'Id. at 1152:23-1153:14 (Ruback).

"Id at 870:15-871:12 (Steffen).
'"Id.
at 1025:10-21 (Ruback).
1401d. at 1026:10-1027:2 (Ruback).
141See Merion Capital LP v. BMC Software, Inc., 2015 WL 67586 (Del. Ch. Jan.
5,
2015).
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submitted supplemental post-trial briefing regarding the treatment of
synergies. This is my Post-Trial Opinion.
II. ANALYSIS
The appraisal statute, 8 Del. C. § 262, is deceptively simple; it
provides stockholders who choose not to participate in certain merger
transactions an opportunity to seek appraisal in this Court. When a
stockholder has chosen to pursue its appraisal rights, Section 262
provides that:
[T]he Court shall determine the fair value of the shares
exclusive of any element of value arising from the
accomplishment or expectation of the merger or
consolidation, together with interest, if any, to be paid upon
the amount determined to be the fair value. In determining
such fair value, the Court shall take into account all relevant
factors.142
Section 262 vests the Court with significant discretion to consider
the data and use the valuation methodologies it deems appropriate. For
example, this Court has the latitude to select one of the parties' valuation
models as its general framework, or fashion its own, to determine fair
value. The principal constraint on my analysis is that I must limit my
valuation to the firm's value as a going concern and exclude "the
that may arise from the accomplishment or
speculative elements of value
1 43
expectation of the merger."
Ultimately, both parties bear the burden of establishing fair value
by a preponderance of the evidence. In assessing the evidence presented
at trial, I may consider proof of value by any techniques or methods
which are generally considered acceptable in the financial community
and otherwise admissible in court. Among the techniques that Delaware
courts have relied on to determine the fair value of shares are the
discounted cash flow approach, the comparable transactions approach,
and comparable companies approach. This Court has also relied on the
merger price itself as evidence of fair value, so long as the process
leading to the transaction is a reliable indicator of value and any mergerspecific value in that price is excluded.
Here, the experts offered by both parties agreed that the DCF
approach, and not the comparable transactions or comparable companies
1428

Del. C. § 262(h) (emphasis added).
UOP, Inc., 457 A.2d 701, 713 (Del. 1983) (quotations omitted).

43
1 Weinberger v.
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approach, is the appropriate method by which to determine the fair value
of BMC. Thus, I will start my analysis there.
A. DCFAnalysis
In post-trial briefing and at closing argument, the parties helpfully
laid out the limited areas of disagreement between their two experts as to
DCF inputs. I will briefly explain my findings with respect.to those areas
in contention, but I note at the outset that, while I have some
disagreements with the Respondent's expert, Ruback, I generally found
him better able to explain-and defend-his positions than the
Petitioners' expert, Steffen. Since I generally find Ruback more credible,
I start with his analysis as a framework, departing from it as noted below.
1. Financial Projections
The parties' experts both relied on the same management
projections. Ruback, however, made a 5% reduction to projected revenue
based on his analysis that the Company had historically fallen short of its
projected revenues. Although it is apparent to me that the management
projections, while reasonable, harbored something of a bias towards
optimism, I ultimately find Ruback's approach too speculative to
accurately account for that bias. Thus, in conducting my own DCF
valuation of the Company, I use the management projections as is,
without a 5% deduction.
2. Discount Rate
The parties contend that the key difference in their experts'
respective discount rates is that the Petitioners' expert used a supply side
ERP, while the Respondent's expert used a historical ERP. This
calculation is forward-looking, and this Court has recently tended to
employ the supply side ERP approach. In then-Chancellor Strine's
decision in Global GT LP v. Golden Telecom, Inc.,144 this Court noted
that using the supply side ERP as opposed to the historical ERP is a
decision "not free from doubt," but it nevertheless adopted it over a
historical ERP as a more sound approach. 145 The Chancellor followed
that approach again in In re OrchardEnterprises,146 where he noted that
144993 A.2d 497 (Del. Ch.), affid, 11 A.3d 214 (Del. 2010).

141,d. at 516.
1462012 WL 2923305 (Del. Ch. July 18, 2012).
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the respondent there had "not provided [him] with a persuasive reason to
revisit" the debate. 147 In other cases, this Court has explicitly adopted a
supply side ERP.
While it may well be the case that there is an argument in favor of
using the historical ERP, nothing in Ruback's testimony convinces me to
depart from this Court's practice of the recent past. I note, however, that
the testimony at trial showed this to be a vigorously debated topic, not
just between these two experts, but in the financial community at large;
scholarship may dictate other approaches in the future. Here, though, I
ultimately find the 4most appropriate discount rate, using the supply side
ERP, to be 10.5%.1 1
3. Terminal Growth Rate
The Respondent's expert adopted the inflation rate as the
Company's growth rate, but I did not find sufficient evidence in the
record to support the application of a growth rate limited to inflation. In
149
Golden Telecom, and again in Towerview LLC v. Cox Radio, Inc., this
150
value.
terminal
a
for
Court noted that inflation is generally the "floor"
Testimony and documentary evidence are inconclusive on the Company's
prospects for growth as of the time of the Merger. Ultimately, I find it
most appropriate to follow this Court's approach in Golden Telecom and
apply a terminal growth rate that is at the midpoint of inflation and GDP.
The Petitioners' expert purported to use this methodology, but
arbitrarily opted to add 50 basis points to the midpoint of inflation and
GDP, an approach I do not find supported in the record. Therefore,
though I find the midpoint approach to be sound, I reject Steffen's
addition of 50 basis points and use 3.25% as my growth rate.
I note that the Respondent's expert did an analysis of implied
EBITDA growth rates for comparable companies, which he found to be
an average of -1.7%. I do not find there to be sufficient evidence of the
14Id.at *19.
it of some relevance to note, however, that had I used a discount rate of
10.8%-which is the midpoint between the experts' diverging discount rates-my DCF
analysis would have resulted in a per share price for BMC of $46.44, closely consistent with
the $46.25 Merger price.
1492013 WL 3316186 (Del. Ch. June 28, 2013).
1501d. at *27 ("As noted, the rate of inflation generally is the "floor for a terminal
value. Generally, once an industry has matured, a company will grow at a steady rate that is
roughly equal to the rate of nominal GDP growth."); Global GT LP v. Golden Telecom, Inc.,
993 A.2d 497, 511 (Del. Ch.) ("A viable company should grow at least at the rate of inflation
and, as Golden's expert Sherman admits, the rate of inflation is the floor for a terminal value
estimate for a solidly profitable company that does not have an identifiable risk of
insolvency."), affd, 11 A.3d 214 (Del. 2010).
1411 find
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true comparability of those companies such that the approach I am
adopting, just discussed, is unreasonable.
4. Excess Cash
The Petitioners' expert used an excess cash figure as of the Merger
date, while the Respondent's expert used a figure from the last quarterly
report prior to the Merger. I found credible the testimony at trial that the
Company was preserving its cash balance in contemplation of closing the
Merger and that, but for the transaction, the Company would not have
conserved an extra $127 million in cash. 151
The Respondent's expert also made an adjustment to excess cash
for the expense associated with repatriating cash held abroad. The
Petitioners argued that this was inappropriate because the Company's 10K stated its intent to maintain cash balances overseas indefinitely. These
funds, however, represent opportunity for the Company either in terms of
investment or in repatriating those funds for use in the United States,
which would likely trigger a taxable event. Accordingly, I find it
appropriate to include a reasonable offset for the tax associated with
repatriating those funds.
5. Stock-Based Compensation
It is abundantly clear to me that, as a technology company, BMC's
practice of paying stock-based compensation is an important
consideration in this DCF valuation. Both experts accounted for stockbased compensation, but only the Respondent's expert did so in a way
that accounted for future stock-based compensation, which I find to be
the reasonable approach. His approach was to treat estimated stock-based
compensation as an expense, which I find reasonable in light of the
Company's history of buying back stock awarded to employees to
prevent dilution; in that sense, it is clearly in line with a cash expense.
The Petitioners have argued strenuously that this overstates the cost, but
they presented only the methodology of Steffen-which fails to account
for future SBC-as an alternative. Accordingly, I adopt Ruback's
calculation as it relates to stock-based compensation.
"See Trial Tr. 114:11-115:1 (Solcher); see also id. 952:7-953:15 (Steffen) (noting
that he was not aware of the Company's merger-driven conservation of cash before trial and
did not account for it); Gearrealdv. Just Care, Inc., 2012 WL 1569818, at *8 (Del. Ch. Apr.
30, 2012) ("This Court previously has rejected the proposition that changes to a company's
capital structure in relation to a merger should be included in an appraisal.").
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6. M&A Expense
The parties also disagreed as to whether so-called "tuck-in" M&A
expenses should be deducted in calculating free cash flows. I find that
the projections prepared by management and used throughout the sales
process, including those projections that formed the basis for the fairness
opinion, incorporated the Company's reliance on tuck-in M&A activity in
their estimation of future growth and revenues. Those projections
expressly provided a line-item explaining the Company's expected tuckin M&A expenses in each year of the projections, and the Company's
CFO, Solcher, credibly testified that, because the Company planned to
continue with its inorganic growth strategy had it remained a public
company, he prepared the management projections with growth from
tuck-in M&A in mind. 15 2 Thus, those projections are inflated if M&A,
and its accompanying expense, is not taken into account in the valuation.
Although it is not determinative of my analysis, I also note that the
multiple potential buyers through the course of the Company's sales
process must have similarly determined that tuck-in M&A was
embedded in the Company's growth projections, or else those buyers
would have been forgoing up to $1.89 billion in value by not topping the
Buyer Group's winning bid. In any event, because I find that
management's projections incorporated M&A in their forecast of future
performance, the expenses of that M&A must be deducted from income
to calculate free cash flow.
7. Conclusion
Taking all of these inputs and assumptions together, I conducted a
DCF analysis that resulted in a per share price for BMC of $48.00.13
B. The Merger Price
Having found a DCF valuation of $48.00, I turn to other "relevant
factors" I must consider in determining the value of BMC. Neither expert
presents a value based on comparables, although Ruback did such an
52

1 See Trial Tr. 92:12-23 (Solcher) ("Q: And when you prepared those projections,

were you assuming there would be revenue through companies bought through tuck-in M&A?
A: We did. Q: If you had not assumed that there would be such tuck-in M&A, would the
revenues you were showing have been higher or lower? A: Lower."); id. at 119:7-120:15
(Solcher).53
1 Because I ultimately rely on deal price here, I will not attempt to set out my DCF
analysis in further detail.
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analysis as a check on his DCF. Thus, I turn to consideration of the
merger price as indication of fair value. As our Supreme Court recently
affirmed in Huff Fund Investment Partnershipv. CKx, Inc., 154 where the
sales process is thorough, effective, and free from any spectre of selfinterest or disloyalty, the deal price is a relevant measure of fair value.
Even where such a pristine sales process was present, however, the
appraisal statute requires that the Court exclude any synergies present in
the deal price-that is, value arising solely from the deal.
1. The Sales Process Supports the Merger Price as Fair Value
The record here demonstrates that the Company conducted a
robust, arm's- length sales process, during which the Company conducted
two auctions over a period of several months. In the first sales process,
the Company engaged at least five financial sponsors and eight strategic
entities in discussing a transaction from late August 2012 through
October 2012. As a result, the Company received nonbinding indications
of interest from two groups of financial sponsors: one for $48 per share
and another, from a group led by Bain, for $45-$47 per share. Ultimately
the Company decided at the end of October to discontinue the sales
process based on management's confidence in the Company's stand-alone
business plan, which was temporarily bolstered by positive second
quarter financial results.
However, when the Company returned to underperforming in the
third quarter, it decided to reinitiate the sales process. In the second sales
process, which was covered in the media, the Company reengaged
potential suitors that had shown interest in acquiring the Company in the
previous sales process, from late January 2013 through March 2013. As a
result, the Company received nonbinding indications of interest from
three different groups of financial sponsors in mid-March, one for $42$44 per share, one from the Buyer Group, led by Bain, for $46-47 per
share, and one from the Alternate Sponsor Group for $48 per share.
Negotiations with the low bidder quickly ended after it refused to raise
its bid. The Company, therefore, proceeded with due diligence with the
two high bidders through April 2013, distributing a draft merger
agreement to them, and setting the deadline for the auction process at
April 22, 2013.
On April 18, 2013, just days before the impending deadline, one of
the sponsors in the Alternate Sponsor Group backed out of the auction
1542015 WL 631586 (Del. Feb. 12, 2015), affg 2013 WL 5878807 (Del. Ch. Nov. 1,
2013).
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and the remaining financial sponsor explained that it could no longer
support its prior indication of interest but was considering how to
proceed in the auction at a valuation closer to the stock's then-current
trading price of $43.75. The Company agreed to extend the auction
deadline at the request of the Alternate Sponsor Group in an attempt to
maintain multiple bidders. On April 24, the Buyer Group submitted an
offer of $45.25 per share. The remaining financial sponsor told the
Company that it was still interested in the auction, but that it would need
an additional month to finalize a bid and reiterated that if it did
ultimately make a bid, it would be below the initial indication of interest
from the Alternative Sponsor Group. On April 26, the Company
successfully negotiated with the Buyer Group to raise its offer to $45.75
per share, and then to raise its offer again, on April 27, to $46.25 per
share.
On May 6, 2013 the Company announced the Merger agreement,
which included a bargained-for 30-day market check or "Go Shop,"
running through June 5. As part of the Go Shop process, the Company
contacted sixteen potential bidders-seven financial sponsors and nine
strategic entities-but received no alternative offers.
The sales process was subsequently challenged, reviewed, and
found free of fiduciary and process irregularities in a class action
litigation for breach of fiduciary duty. At the settlement hearing,
plaintiffs' counsel noted that the activist investor, Elliot, had pressured
the Company for a sale, but agreed that the auction itself was "a fair
process."
I note that the Petitioners, in their post-trial briefing, attempt to
impugn the effectiveness of the Company's sales process on three
grounds. First, the Petitioners argue that Elliot pressured the Company
into a rushed and ineffective sales process that ultimately undervalued
the Company. However, the record reflects that, while Elliot was clearly
agitating for a sale, that agitation did not compromise the effectiveness of
the sales process. The Company conducted two auctions over roughly the
course of a year, actively marketed itself for several months in each, as
well as vigorously marketed itself in the 30-day Go Shop period. The
record does not show that the pre-agreement marketing period or the Go
Shop period, if these time periods can be said to be abbreviated, had any
adverse effect on the number or substance of offers received by the
Company. In fact, the record demonstrates that the Company was able to
and did engage multiple potential buyers during these periods and pursue
all indications of interest to a reasonable conclusion. The Petitioners'
argument that Elliot could force the Company to carry out an
undervalued sale is further undermined by the fact that the Company
chose not to pursue the offers it received in the first sales process, despite
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similar agitations from Elliot, because management was then confident in
the Company's recovery. In sum, no credible evidence in the record
refutes the testimony offered by the Company's chairman and CEO,
which testimony I find to be credible, that the Company ultimately sold
itself because it was underperforming, not because of pressure from
Elliot. The pressure from Elliot, while real, does not make the sales price
unreliable as an indication of value.
Second, the Petitioners argue that the Company's financial
advisors were leaking confidential information about the sales process to
the Buyer Group, allowing it to minimize its offer price. For this
contention the Petitioners rely solely on a series of emails and
handwritten notes prepared by individuals within the Buyer Group,
which purport to show that the Buyer Group was getting information
about the Alternate Sponsor Group from a source inside Bank of
America, one of the Company's financial advisors. 155 As a preliminary
matter, I don't find sufficient evidence to conclude that the Company's
financial advisors were actually leaking material information to the
Buyer Group. But even if that could be sustained by the emails and
handwritten notes presented by the Petitioners, nothing in those
documents or elsewhere in the record shows that the Buyer Group had
any knowledge as to the Alternate Sponsor Group's effective withdrawal
from the sales process leading up to the bid deadline. To the contrary, the
argument that the Buyer Group did have such information is directly
contradicted by the actual actions of the Buyer Group, which increased
its bid for the Company twice after its initial submission despite being
(unbeknownst to the Buyer Group) the lone bidder in the auction. At
trial, Abrahamson, the Bain principal leading the BMC deal, credibly
testified that the Buyer Group raised its bid multiple times because it
believed the auction was still competitive and that the Buyer Group did
not learn it was the only party to submit a final bid until it viewed the
draft proxy after executing the Merger agreement. And in fact, the emails
and notes relied upon by the Petitioners actually indicate that at the time
the Buyer Group submitted its bid, it had no idea where the Alternate
Sponsor Group stood and was seeking out that information. 156 Even as
far along as April 29, 2013, two days after the Buyer Group had raised its
bid for the second and final time, emails within the Buyer Group show
that it believed the Alternate Sponsor Group was still vying for the

155See Trial Tr. 489:20-526:1; JX 497.
56

' See JX 497.
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Company. 157 Therefore, I do not find that the sales process was
compromised by any type of "insider back-channeling."
Finally, the Petitioners argue that the same set of emails and notes
from within the Buyer Group show that the Company made a secret
"handshake agreement" or "gentleman's agreement" with the Buyer
Group after receiving its final offer of $46.25 per share that the Company
would not pursue any other potential bidders, including the Alternate
Sponsor Group. The Petitioners allege that this handshake agreement
prevented the Company from further extending the auction deadline to
accommodate the additional month requested by the Alternate Sponsor
Group and thus precluded a second bidder that would have maximized
value in the sales process. Again, I note as a preliminary matter that I do
not find that the Petitioners have sufficiently proven the existence of
such a so-called handshake agreement. But in any case, even if the
Company had made such an agreement, the record shows that by the
time such an agreement would have been made the Alternate Sponsor
Group had already notified the Company that one of its members had
dropped out, that it could no longer support the figure in its prior
indication of interest, and that if it was going to make a bid, that bid
would come in closer to $43.75. I also note that by this time the
Company had already extended its initial auction deadline by several
days to accommodate the Alternate Sponsor Group. Finally, the
Alternate Sponsor Group could have pursued a bid during the ensuing
go-shop period, but did not do so. In light of these facts, the Company's
decision not to wait the additional month requested by the Alternate
Sponsor Group before moving forward with the only binding offer it had
received was reasonable and does not to me indicate a flawed sales
process.
For the reasons stated above, I find that the sales process was
sufficiently structured to develop fair value of the Company, and thus,
under Huff the Merger price is a relevant factor I may consider in
appraising the Company.
2. The Record Does Not Demonstrate that the Merger Price Must be
Reduced to Account for Synergies in Calculating Fair Value
The appraisal statute specifically directs me to determine fair value
"exclusive of any element of value arising from the accomplishment or
expectation of the merger . ...

,,158 The Court in Union Illinois 1995

id at Tab F; Trial Tr. 665:21-667:3.
...
8 Del. C. § 262(h) (emphasis added).
157See
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Investment LP v. Union FinancialGroup, Ltd.15 9 thoughtfully observed
that this statutory language does not itself require deduction of synergies
resulting from the transaction at issue, where the synergies are simply
those that typically accrue to a seller, because "such an approach would
not award the petitioners value from the particular merger giving rise to
the appraisal" but instead would "simply give weight to the actual price
at which the subject company could have been sold, including therein the
portion of synergies that a synergistic buyer would leave with the subject
company shareholders as a price for winning the deal." 160 Instead, the
mandate to remove all such synergies arises not from the statute, but
from the common-law interpretation of the statute to value the company
as a "going concern."' 161 Mindful that this interpretation is binding on me
here, to the extent I rely on the merger price for fair value, I must deduct
from the merger price any amount which cannot be attributed to the
corporation as an independent going concern, 162 albeit one which
163
employs its assets at their highest value in that structure.
Understanding that such synergies may have been captured by the sellers
in the case of a strategic acquirer is easily comprehended: if company B,
holding a patent on the bow, finds it advantageous to acquire company
A, a manufacturer of arrows, synergies could result from the combination
that would not have composed a part of the going-concern or the market
value of company A, pre-merger (and excluding merger-specific
synergies). In other words, company B's patent on the bow might make it
value company A more highly than the market at large, but that patent
forms no part of the property held by the stockholders of company A,
pre-merger. Assuming that the record showed that the acquisition price
paid by company B included a portion of this synergistic value, this
Court, if relying on deal price to establish statutory fair value, would be
required to deduct that portion from the appraisal award.
'847 A.2d 340 (Del. Ch. 2003).
'Id. at 356.
1611d. The well-known standard that requires a corporation to be valued as a going
concern was established over 65 years ago in Tri-Continental Corp v. Battye, where the
Supreme Court declared that the appraisal statute entitles a dissenting stockholder "to be paid
for that which has been taken from him, viz., his proportionate interest in a going concern." 74
A.2d 71, 72 (Del. 1950); see, e.g., Montgomery CellularHolding Co. v. Dobler, 880 A.2d 206,
220 (Del. 2005) (citing Cede & Co. v. Technicolor, Inc., 684 A.2d 289, 298 (Del. 1996)).
However, the Court in Tri-Continental also described what the stockholder is entitled to
receive as the "intrinsic value" of his stock, which, I note, may not be equal to the goingconcern value
of the corporation. See 74 A.2d at 72.
162See Union Illinois, 847 A.2d at 356 (stating the Court is bound to employ "going
concern" 63valuation).
1 See ONTI v. Integra Bank, 751 A.2d 904, 910-11 (Del. Ch. 1999) (stating
that
valuation using assets at highest use is consistent with case law interpreting appraisal statute).
6
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Here, the acquisition of BMC by the Buyer Group is not strategic,
but financial. Nonetheless, the Respondent alleges that synergistic value
resulted from the acquisition, and that if the Court relies on the purchase
price to determine fair value, those synergies must be deducted. They
point to tax savings and other cost savings that the acquirer professed it
would realize once BMC is a private entity. If I assume that inherent in a
public company is value, achievable via tax savings or otherwise, that
can be realized by an acquirer-any acquirer-taking the company
private, such a savings is logically a component of the intrinsic value
owned by the stockholder that exists regardless of the merger. Therefore,
to the extent some portion of that value flows to the sellers, it is not value
"arising from . . . the merger," and thus excludable under the explicit
terms of the statute; but is likely properly excluded from the' goingconcern value, which our case law has explained is part of the definition
of fair value as I must apply it here. 164 However, as discussed below, to
the extent value has been generated here by taking BMC private, the
record is insufficient to show what, if any, portion of that value was
included in the price-per-share the Buyer Group paid for BMC.
During trial and in post-trial briefing, Respondent offered the
testimony of a Bain principal to show that the Buyer Group would have
been unwilling to pay the Merger price had they not intended to receive
the tax benefits and cost reductions associated with taking the Company
private. In fact, had these savings not existed, the Buyer Group would
have been willing to pay only $36 per share, an amount that resembles
the going-concern value posited by Respondent's expert. However,
demonstrating the acquirer's internal valuation is insufficient to
demonstrate that such savings formed a part of the purchase price. Here,
the Respondent's expert did not opine on the fair value of the Company
using a deal-price-less-synergies approach. Instead, the Respondent
offered only the testimony of the buyer and its internal documents to
show that the purported synergies were included in their analysis. While
it may be true that the Buyer Group considered the synergies in
determining their offer price, it is also true that they required a 23%65
internal rate of return in their business model to justify the acquisition,
'64See In re Sunbelt Beverage S'holder Litig., 2010 WL 26539 (Del. Ch. Feb. 15,

2010) (holding increased value inherent in taking company from a C corp. to an S corp. not
recoverable as "fair value"). It is interesting to compare Sunbelt with ONTI, 750 A.2d at 91011, and to note that non-speculative increases in value that could be realized by a company as a
going concern---even though management may have eschewed them-are part of fair value;

but non-speculative increases in value requiring a change in corporate form are excluded from
fair value: this is an artifact of the policy decision to engraft "going concern" valuation onto
language of the appraisal statute itself. See Union Illinois, 847 A.2d at 356.
the explicit
65
' Trial Tr. 719:4-720:5 (Abrahamson).
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raising the question of whether the synergies present in a going-private
sale represent a true premium to the alternatives of selling to a public
company or remaining independent. In other words, it is unclear whether
the purported going-private savings outweighed the Buyer Group's rate
of return that was required to justify the leverage presumably used to
generate those savings.
When considering deal price as a factor-in part or in toto-for
computing fair value, this Court must determine that the price was
generated by a process that likely provided market value, and thus is a
useful factor to consider in arriving at fair value. Once the Court has
made such a determination, the burden is on any party suggesting a
deviation from that price to point to evidence in the record showing that
the price must be adjusted from market value to "fair" value. 166 A twostep analysis is required: first, were synergies167 realized from the deal;
and if so, were they captured by sellers in the deal price? Neither party
has pointed to evidence, nor can I locate any in the record, sufficient to
show what quantum of value should be ascribed to the acquisition, in
addition to going-concern value; and if such value was available to the
Buyer Group, what portion, if any, was shared with the stockholders. I
find, therefore, that the Merger price does not require reduction for
synergies to represent fair value.
C. Fair Value of the Company
I undertook my own DCF analysis that resulted in a valuation of
BMC at $48.00 per share. This is compared to, on the one end, a value of
$37.88 per share offered by the Respondent, and on the other, a value of
$67.08 per share offered by the Petitioners. Although I believe my DCF
analysis to rely on the most appropriate inputs, and thus to provide the
best DCF valuation based on the information available to me, I
nevertheless am reluctant to defer to that valuation in this appraisal. My
DCF valuation is a product of a set of management projections,
projections that in one sense may be particularly reliable due to BMC's
subscription-based business. Nevertheless, the Respondent's expert,
pertinently, demonstrated that the projections were historically
problematic, in a way that could distort value. The record does not
suggest a reliable method to adjust these projections. I am also concerned
about the discount rate in light of a meaningful debate on the issue of
t66

Merlin Pship v. Autolnfo, Inc. 2015 WL 2069417 (Del. Ch. Apr. 30 2015).
0f course, the Petitioner may point to market distortions imposed on the sellers as

67
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using a supply side versus historical equity risk premium.168 Further, I do
not have complete confidence in the reliability of taking the midpoint
between inflation and GDP as the Company's expected growth rate.
Taking these uncertainties in the DCF analysis-in light of the
wildly-divergent DCF valuation of the experts-together with my review
of the record as it pertains to the sales process that generated the Merger,
I find the Merger price of $46.25 per share to be the best indicator of fair
value of BMC as of the Merger date.

III. CONCLUSION
As is the case in any appraisal action, I am charged with
considering all relevant factors bearing on fair value. A merger price
that is the result of an arm's-length transaction negotiated over multiple
rounds of bidding among interested buyers is one such factor. A DCF
valuation model built upon management's projections and expert
analysis is another such factor. In this case, for the reasons above, I find
the merger price to be the most persuasive indication of fair value
available. The parties should confer and submit an appropriate form of
order consistent with this opinion.

16'Had I used a discount rate equal to the median of the rates suggested by the parties'
experts, but kept my other inputs the same, my DCF value would be remarkably close to the
deal price. See supra note 148.
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In re Zale CorporationStockholders Litigation
Civil Action No. 9388-VCP

Dear Counsel:
On October 1, 2015, this Court issued its Memorandum Opinion
(the "Opinion") 1 denying Defendant Merrill Lynch'S2 motion to dismiss
Plaintiffs' Complaint, which alleged that Merrill Lynch aided and abetted
the Director Defendants' breach of their duty of care. On October 5,
2015, Merrill Lynch timely moved for reargument pursuant to Court of
Chancery Rule 59(f) (the "Motion"). Plaintiffs opposed the Motion on
October 9. For the reasons that follow, the Motion is granted.
I. LEGAL STANDARD

To prevail on a motion for reargument under Rule 59(f), the
moving party must demonstrate that the Court either overlooked a
decision or principle of law that would have controlling effect or
'In re Zale Corp. SholdersLitig., 2015 WL 5853693 (Del. Ch. Oct. 1,2015).
Terms not otherwise defined herein have the same meaning as in the Opinion.

2
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misapprehended the facts or the law such that the outcome of the
decision would be different.3 To justify reargument, a misapprehension
of the facts or the law must be both material and outcome-determinative
of the earlier decision.4 Mere disagreement with the Court's resolution of
a matter is not sufficient, and the Court will deny a motion for
5
reargument that does no more than restate a party's prior arguments.
II. THE MOTION SUPPORTS RECONSIDERATION OF THE OPINION'S
REASONING

In the Motion, Merrill Lynch contends that its motion to dismiss
should be granted based on a Delaware Supreme Court decision that was
issued on October 2, 2015, one day after I issued the Opinion. The crux
of the Motion is that, in evaluating whether the Director Defendants
breached their fiduciary duties, I applied the Revlon enhanced scrutiny
standard of review ("Revlon") when I should have applied the business
judgment rule standard of review ("BJR"). In In re KKR Financial
Holdings LLC ShareholderLitigation, this Court held that, although the
entire fairness standard of review generally would apply to a merger
where a majority of the corporation's directors were not independent,
BJR applies when the merger is approved by a majority vote of
is statutorily
disinterested, fully informed stockholders, even if that vote
6
required as opposed to voluntarily sought by the directors. The Supreme
Court affirmed that holding in Corwin v. KKR FinancialHoldings LLC
and agreed that the fully informed vote of a majority of disinterested
stockholders also invokes BJR review in cases in which Revlon
otherwise would apply.7
In the Opinion, I found, based on the allegations in the Complaint,
that the Merger was approved by a majority of disinterested stockholders
in a fully informed vote. 8 Despite acknowledging the strength of the
reasoning in KKR, I declined to follow this Court's holding in that case
3

See, e.g., PreferredInvs., Inc. v. T&H Bail Bonds, 2013 WL 6123176, at *4 (Del. Ch.
Nov. 21, 2013); Medekv. Medek, 2009 WL 2225994, at *1 (Del. Ch. July 27, 2009); Reserves
at * 1 (Del. Ch. Dec. 31, 2007).
Dev. LLC
4 v. Severn Sav. Bank, FSB, 2007 WL 4644708,
See, e.g., PreferredInvs., 2013 WL 6123176, at *4; Aizupitis v. Atkins, 2010 WL
318264, at *1 (Del. Ch. Jan. 27, 2010); Medek, 2009 WL 2225994, at *1.
5
See, e.g., Preferred Invs., 2013 WL 6123176, at *4; In re Mobilactive Media, LLC,
2013 WL 1900997, at *1 (Del. Ch. May 8, 2013); Brown v. Wiltbank, 2012 WL 5503832, at

*1 (Del. Ch. Nov. 14, 2012).
6101 A.3d 980, 1001 (Del. Ch. 2014), aff'd sub nom., Corwin v. KKR Fin. Hldgs. LLC,
- A.3d -, 2015 WL 5772262 (Del. Oct. 2, 2015).
72015 WL 5772262, at *3 ("[T]he Chancellor's analysis of the effect of the uncoerced,
informed stockholder vote is outcome-determinative, even if Revlon applied to the merger.").
8
Zale, 2015 WL 5853693, at *9-10.

2017

UNREPORTED CASES

because I interpreted the Supreme Court's decision in Gander v.
Stephens9 as "holding that an enhanced standard of review cannot be
pared down to the business judgment rule as a result of a statutorily
required stockholder vote, even one rendered by a fully informed,
disinterested majority of stockholders." 10 As Merrill Lynch notes,
however, the Supreme Court in Corwin interpreted Gantler "as a narrow
decision focused on defining a specific legal term, 'ratification,' and not
on the question of what standard of review applies if a transaction not
subject to the entire fairness standard is approved by an informed,
voluntary vote of disinterested stockholders."11
I therefore grant Merrill Lynch's motion for reargument as to my
interpretation of Gantler because, in the Opinion, I misapprehended the
law regarding the cleansing effect of a fully informed, statutorily
required vote by a disinterested majority of stockholders in the
circumstances of the Zale case. This misapprehension was both material
and potentially outcome-determinative as to Merrill Lynch's aiding and
abetting liability because I incorrectly applied Revlon rather than BJR
when I reviewed the Complaint to determine whether it adequately
alleged that the Director Defendants breached their fiduciary duties.

III. BJR IS THE APPROPRIATE STANDARD
In the Opinion, I concluded, under Revlon, that it was reasonably
conceivable that the Director Defendants breached their fiduciary duty of
care and that Merrill Lynch aided and abetted that breach. 12 Merrill
Lynch argues that BJR rather than Revlon should apply because: (1) the
Supreme Court held that the fully informed vote of a disinterested
majority of stockholders invokes BJR review in cases in which Revlon
otherwise would apply; and (2) I held that the Merger was approved by a
majority of disinterested stockholders in a fully informed vote.
Plaintiffs oppose the Motion and contend that, even under Corwin,
BJR should not apply in this case because a majority of the Zale
stockholders approving the Merger were not disinterested and the vote
was not fully informed. I explicitly addressed in the Opinion, however,
the grounds on which Plaintiffs base these arguments. Specifically, I
concluded that Plaintiffs failed to allege adequately that Golden Gate was
interested as to the Merger or that the Proxy materially was deficient.
9965 A.2d 695 (Del. 2009).
'°Zale, 2015 WL 5853693, at *10.
12015 WL 5772262, at *5.
2

' Zale, 2015 WL 5853693, at *18-20, *22.
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Because Plaintiffs fail to highlight a decision or principle of law or a fact
that I overlooked or misapprehended in the Opinion that would justify
reargument on this point, their opposition represents a mere disagreement
with the Opinion that does no more than restate their prior arguments. I
decline, therefore, to revisit those arguments and agree with Merrill
Lynch that BJR is the appropriate standard of review based on my
previous determination that Plaintiffs had failed to allege facts from
which one conceivably could infer that the Merger was not approved by
a disinterested majority of Zale's stockholders in a fully informed vote.
IV. THE MOTION SUPPORTS DISMISSAL OF THE COMPLAINT
A. The standardfor a breach of the duty of care is gross negligence, not
waste
Having granted in part Merrill Lynch's motion for reargument and
decided that BJR is the appropriate standard of review, my final task is to
determine whether the Opinion's conclusion as to Merrill Lynch's motion
to dismiss should change. As an initial matter, I must ascertain whether:
(1) the cleansing effect of the stockholder vote requires Plaintiffs to state
a claim for waste regarding the Director Defendants' actions in order to
defeat Merrill Lynch's motion to dismiss; or (2) whether Plaintiffs may
rebut the BJR presumption as to the Director Defendants' duty of care
and defeat Merrill Lynch's motion to dismiss by showing that it is
reasonably conceivable that the Director Defendants' actions were
grossly negligent.
Merrill Lynch argues that "[u]nder the business judgment rule,
plaintiffs must 'show that the board's decision cannot be attributed to any
rational business purpose-which, in effect, is the standard for waste
under Delaware law."' 13 Further, in KKR, Chancellor Bouchard stated,
"the legal effect of a fully-informed stockholder vote of a transaction
with a non-controlling stockholder is that the business judgment rule
the transaction from all attacks other than on the
applies and insulates
14
waste."
of
grounds
In Corwin, however, although the Supreme Court generally
affirmed KKR, the Court also suggested that "the gross negligence
standard for director due care liability under Van Gorkom" is the proper
15
standard for evaluating "post-closing money damages claims." While
3
Merrill Lynch's Mot. 8 (quoting Calma on Behalf of Citrix Sys., Inc. v.
Templeton, 114 A.3d 563, 577 (Del. Ch. 2015)).
14101

A.3dat 1001.

'"2015 WL 5772262, at *6.
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the Court in Corwin quotes KKR and a law review article for the
proposition that a fully informed majority vote of disinterested
stockholders insulates directors from all claims except waste in the
explanatory parentheticals of two footnotes, 16 the Court itself does not
hold that anywhere in its opinion. And, in In re TIBCO Software, Inc.
Stockholders Litigation, which was issued after Corwin, Chancellor
Bouchard, the author of KKR, denied a motion to dismiss after finding it
reasonably conceivable that the directors had breached their duty of care
by acting in a grossly negligent manner, despite the absence of any
indication that the merger was not approved by a majority of
disinterested stockholders in a fully informed vote.17
Based on the language in Corwin and the approach taken by this
Court in TIBCO, I conclude that when reviewing a board of directors'
actions during a merger process after the merger has been approved by a
majority of disinterested stockholders in a fully informed vote, the
standard for finding a breach of the duty of care under BJR is gross
negligence. Thus, although I concluded in the Opinion that it was
reasonably conceivable that the Director Defendants breached their duty
of care under a Revlon reasonableness standard, I have reexamined in the
context of the pending Motion the Director Defendants' actions to
determine whether it is reasonably conceivable that they were grossly
negligent. 18 If it is reasonably conceivable that the Director Defendants
breached their duty of care by acting in a grossly negligent manner, then
my conclusion in the Opinion as to Merrill Lynch's aiding and abetting
liability would not change. If, however, it is not reasonably conceivable
that the Director Defendants were grossly negligent, then there would be
no predicate fiduciary duty breach for Merrill Lynch to have aided and
abetted, and Merrill Lynch's motion to dismiss would be granted.
B. It is not reasonablyconceivable that the DirectorDefendants were
grossly negligent
To support an inference of gross negligence, "the decision has to
be so grossly off-the-mark as to amount to reckless indifference or a
6

See id at *4 nn.13 & 19 (quoting KKR, 101 A.3d at 1001; and William T. Allen,
Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of Standards of
Review in Delaware CorporationLaw, 56 BUS. LAW. 1287, 1317-18 (2001)).
172015 WL 6155894 (Del. Ch. Oct. 20, 2015).
"8 As I noted in Zale, "[t]he threshold for finding a breach of the duty of care in the

Revlon reasonableness context is lower than in the business judgment rule context ...[which]
is predicated upon concepts of gross negligence." 2015 WL 5853693, at * 19 n. 106 (citing In re
Netsmart Techs., Inc. S'holders Litig., 924 A.2d 171, 192 (Del. Ch. 2007); and McMullin v.
Beran, 765 A.2d 910, 921 (Del. 2000)).
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gross abuse of discretion." 19 Delaware law instructs that the core inquiry
in this regard is whether there was a real effort to be informed and
exercise judgment. 20 "Judicial inquiry into whether directors have
exercised 'due care' in the decision-making context . . . involves an

examination of whether the directors informed themselves, before
'making a business decision, of all material information reasonably
available to them."' 21 "In the context of a motion to dismiss, then-Vice
Chancellor Strine explained that gross negligence 'requires the
the
articulation of facts that suggest a wide disparity between the process
' 22
rational.'
been
have
would
which
process]
directors used... and [a
In TIBCO, this Court found it reasonably conceivable that the
target's board was grossly negligent in the context of a merger price that
tables
potentially was depressed due to an error in several capitalization
23
the
Although
shares.
company
target
as to the number of outstanding
notify
not
it
did
target's financial advisor notified the board of the error,
the board that the acquirer had relied on the erroneous number of shares
in making its bid. After learning of the error, the board met several times
to "assess and respond to the situation"-just as the Director Defendants
did after learning of Merrill Lynch's presentation to Signet-but the
board did not inquire further with their financial advisor to determine if
24
the acquirer had relied on the erroneous share count in making its bid.
Thus, Chancellor Bouchard stated:
One rationally would expect, for example, the Board to
press [its financial advisor], which was responsible for
negotiating with potential bidders and interacted directly
with [the acquirer], for a complete explanation concerning
the circumstances of the share count error (e.g., what caused
it, who was responsible, etc.) and for whatever information
it could provide concerning [the acquirer's] understanding
of the share count error ....

[T]he failure to make such basic

inquiries does raise litigable questions over whether the
' 9Solash v. Telex Corp., 1988 WL 3587, at *9 (Del. Ch. 1988) (internal citations
°mitted 0In re CaremarkInt 'l Inc. Deriv. Litig., 698
A.2d 959, 968 (Del. Ch. 1996) ("Where a
director in fact exercises a good faith effort to be informed and to exercise appropriate
judgment, he or she should be deemed to satisfy fully the duty of attention.").
21
R. FRANKLIN BALOTTI & JESSE A. FINKELSTEIN, THE DELAWARE LAW
OF CORPORATIONS & BUSINESS ORGANIZATIONS § 4.15 at 4-105 (3d ed. 2013)
(quoting22Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984)).
TIBCO, 2015 WL 6155894, at *23 (emphasis in original) (quoting Guttman v.
A.2d 492, 508 n.39 (Del. Ch. 2003)).
Huang, 823
23
TIBCO, 2015 WL 6155894, at *23-24.
24
1d. at *23.
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Board acted in a grossly negligent manner and thus failed to
satisfy its duty of care during the period between the
discovery
of the share count error and closing of the
25
Merger.
Although the board in TIBCO was exculpated from monetary liability for
a breach of the duty of care due to the 102(b)(7) provision in its charter,
the Court found it reasonably conceivable that the financial advisor aided
and abetted the board's duty of care breach by withholding the acquirer's
reliance on the erroneous share count in order to increase the odds of the
merger being consummated, thereby earning a significantly larger fee for
its services.2 6
In this case, I noted in the Opinion that "[a]rguably, the Board's
actions as to Merrill Lynch in this case constitute a breach of the duty of
care under a gross negligence standard as well. ''27 Interestingly, in their
opposition to the Motion, Plaintiffs made no argument that the Director
Defendants breached their duty of care under a gross negligence
standard. Unlike the Court in TIBCO, I conclude that it is not reasonably
conceivable that the Zale Director Defendants breached their duty of care
by acting in a grossly negligent manner as to their engagement of Merrill
Lynch.
My finding of reasonable conceivability as to the Director
Defendants' duty of care breach in the Opinion was based on Plaintiffs'
allegations that the Director Defendants, in examining whether Merrill
Lynch would be an appropriate financial advisor, did no more than: (1)
consider internally the possibility that Merrill Lynch may be conflicted;
and (2) rely, without question, on Merrill Lynch's representations that it
28
had "limited prior relationships [with Signet] and no conflicts.
"Because of the central role played by investment banks in the
evaluation, exploration, selection, and implementation of strategic
alternatives, directors must act reasonably to identify and consider the
implications of the investment banker's compensation structure,
relationships, and potential conflicts. ' 29 Whereas in TIBCO the Court
focused on the board's duty to investigate and inquire further after the
disclosure of the share count error, the focus of the inquiry in this case

25
1d.
26

1d.at*24-26.

27

2

Zale, 2015 WL 5853693, at*19 n.106.
1d.at *19.
1n re RuralMetro Corp., 88 A.3d 54, 90 (Del. Ch. 2014).

29
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was on whether the Director Defendants discharged their duty of care
when they first engaged Merrill Lynch.
The key issues in evaluating a duty of care claim under the gross
negligence standard are "whether there was a real effort to be informed
and exercise judgment 30 and "whether the directors informed themselves
1
The
• . . of all material information reasonably available to them.'
conduct of Merrill Lynch in this case is troubling, and it was disclosed
only belatedly to the Zale Board. I noted in the Opinion that it is
reasonable to expect directors to take additional steps to obtain
information material to the evaluation of their financial advisors'
independence, such as by "negotiating for representations and warranties
in the engagement letter as well as asking probing questions to determine
what sorts of past interactions the advisor has had with known potential
buyers. 32 Based on Merrill Lynch's conduct, I am not inclined to modify
that statement. In addition, had Merrill Lynch disclosed the Signet
presentation to the Board up front, it would have better served the Zale
stockholders and probably still could have obtained the engagement.
In any event, I referenced the additional steps mentioned above in
the Revlon context addressed in the Opinion. Applying a gross
negligence standard, I do not find it reasonably conceivable that the
Director Defendants' conduct amounted to "reckless indifference or 'a
gross abuse of discretion" or that the facts "suggest a wide disparity
between the process the directors used ...

and [a process] which would

33

I conclude, therefore, that the Complaint fails to
have been rational.
allege adequately that the Director Defendants breached their duty of
care under a gross negligence standard. Because there is no basis for a
predicate fiduciary duty breach, the Complaint also fails to allege that
Merrill Lynch aided and abetted such a breach.
V. CONCLUSION

For the foregoing reasons, the Motion is granted. Accordingly, I
have reconsidered my Opinion in the context of this request for
reargument. The Complaint provides no basis for a showing of waste.
Assuming that under Corwin the gross negligence standard for a duty of
care breach under BJR would apply, Plaintiffs have not alleged sufficient
facts to make it reasonably conceivable that the Director Defendants
breached their duty of care. As a result, I dismiss the Complaint with
3

Caremark,698 A.2d at 968.
& FINKELSTEIN, supra note 21 § 4.15 at 4-105.
1d.
33
See supra notes 19-22 and accompanying text.
3
"BALOTTI
32
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711

prejudice as to the aiding and abetting claim against Merrill Lynch. The
Opinion is hereby amended in a manner consistent with this Letter
Opinion.
IT IS SO ORDERED.
Sincerely,

/s/ DonaldF. Parsons,Jr.
Donald F. Parsons, Jr.

Vice Chancellor
DFP/ptp

