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This Memorandum Opinion resolves a petition for instructions,
interpreting a trust (the “Trust”) under California law. California, like
Delaware, respects the intent of the settlor as expressed in the trust
instrument, the plain language (if any) of which controls.1 The language
of the Trust at issue here is simple. It illustrates nicely that simplicity and
clarity are not synonyms, and that the prolixity for which trust and will
scriveners are often lampooned may be the mark of careful drafting, not
careless verbosity.
Here, the Trust instrument provides that income is to be paid to
settlor’s children for life, then—absent exercise of a power of
appointment—to settlor’s grandchildren for life, and then “such portion of
this trust estate to which [the grandchildren] would have been entitled shall
go and be paid to their heirs at law, as determined by the laws of succession
of the state of California relating to separate property then in force.”2 As
used in this Memorandum Opinion, “heir” means “heir at law” under the
terms of the Trust; that is, heir under the California law regarding intestate
succession. The question presented here involves a great-great-grandchild
of settlor Henry M. Mosher. Henry3 had four children, each of whom was
entitled to 1/4 of the income of the Trust. We are here concerned with the
share of the settlor’s daughter Marjorie. %pon Marjorie’s death, her only
surviving child, Valerie, was entitled to receive the income formerly
flowing to Marjorie. Valerie renounced this interest, which, under the
language quoted above, passed to her four children, Mark, John, Craig,
and Kent. Each of those great-grandchildren of Henry was entitled to 1/4
of the interest held by their grandmother, Marjorie. Mark has now died,
leaving one child, Ashley, the great-great-grandchild of the settlor, Henry.
The relationship is represented graphically below.

1

Cal. Prob. C. § 21122 (1990).
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. E, Declaration of
Trust [Hereinafter, “Trust Instrument”], Art. 16.
3
I use first names to avoid confusion; no disrespect is intended.
2

2019

UNREPORTED CASES

381

The dispute here is between Ashley, the Respondent, and the
interests of her three uncles, John, Craig, and Kent, as advocated by the
Petitioners, four of the five Managers of the H.M. Mosher Trust.4 Ashley
maintains that, just as her father Mark received 1/4 of Marjorie’s interest
upon Valerie’s renunciation, as one of Valerie’s four “heirs at law” Ashley
is now entitled to the same interest as was Mark, because she is also
Valerie’s heir. Ashley points out that she and her three uncles are Valerie’s
heirs under California laws of succession, as called for in the Trust. Those
laws provide for a surviving spouse’s share, and direct the balance of the
property to descendants per stirpes.5 Under this scenario, she is the
representative of one of the four stirpital lines descending from Marjorie,
and she is entitled to 1/4 of the income from Marjorie’s line; her uncles
continue to be entitled to 1/4 each.
The Petitioners disagree. They point to the language of the Trust
instrument: “after the death [or renunciation] of [Valerie] . . . then such
portion of the income of this trust to which [Valerie] would have been
entitled shall go to [Valerie’s] heirs at law,” but only for the life of those
heirs.6 According to the Petitioners, this means that, when any beneficiary
receiving income through Valerie’s line dies, that beneficiary’s right to
receive income lapses, and must be re-distributed to Valerie’s heirs; thus,
4
Managers Dawn Aull, Ran Galt, Scott Shumway, and Samuel M. Williams filed this
action. See Pet’n for Instructions re. Construction of Trust Instrument [hereinafter, “Pet’n”].
Neuberger Berman Trust Company is currently the acting successor Trustee. Id. ¶ 14.
5
See Cal. Prob. C. §§ 240, 6401–02.
6
Pet’rs’ Opening Br. in Support of J. on the Pleadings, at 7.
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each uncle and Ashley are now entitled to 1/4 of Mark’s share. Such a
scheme would result in Ashley receiving 1/16 of the income from
Marjorie’s line, and her uncles each taking 1/16 plus their original 1/4—
that is, 5/16—of Marjorie’s line. While at present, the beneficiaries are
entitled to Trust income only, the Trust terminates upon the death of the
last of Henry’s grandchildren, which, given the natural course of human
events, approaches. At termination, the considerable corpus of the Trust
will be distributed to the then-current beneficiaries in proportion to their
entitlement to income.7
The matter is before me on cross-motions for judgment on the
pleadings. Reading the Trust instrument as a whole, it is apparent that the
settlor’s intent was that (absent exercise of powers of appointment by his
children or grandchildren) Henry’s family was to benefit from a
distribution of his bounty down stirpital lines, consistent with “the laws of
succession of the State of California.”8 Nothing in the language suggests
that Henry intended the bizarre result advocated by the Petitioners, with
the Trust operating as a kind of tontine under which, by luck of timing,
some lines of descent from Henry would benefit at the expense of others.
Mark’s right to receive income terminated upon his death. The Trust
income is to be distributed to Valerie’s living heirs. His daughter is an
heir of Valerie, and under California laws of succession, she is entitled to
receive 1/4 of the income under the Marjorie line, as was her father. My
reasoning is explained in more detail below.
I.

BACKGROUND

I will recite in this Memorandum Opinion only those facts and Trust
provisions necessary to my decision.
In 1938, Henry created the Trust that is at the heart of this dispute.
The Trust provided that after Henry died, the Trust income would be paid
in equal shares to each of his four children.9 Upon the death of a child,
that child’s children would share in the Trust income.10 Following the
death of a grandchild, that grandchild’s “heirs at law” would share in the
Trust income.11 The Trust terminates upon the death of the last of the
named children and grandchildren; however, it also provides that if other
grandchildren are born, “then such [grand]children shall share equally
7

Trust Instrument, Art. 25.
Id., Art. 16.
9
Id.
10
Id. Both children and grandchildren had powers of appointment, not exercised here.
8

Id.

11

Id.
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with the other [grand]children . . . and shall have the same rights as the
other [grand]children.”12 At this time, there are, still living, named
grandchildren of Henry, and so the Trust has not yet terminated. Upon
termination, the corpus and the income will be divided between those
entitled to receive Trust income in the proportion that they are receiving
that income.13 While the Trust does not use per stirpes language, it does
say that it should be administered under the California laws of succession,
which provide in part for stirpital distribution.14
Henry died in 1948,15 and his daughter, Marjorie Mosher Schmidt,
took a 1/4 share in the Trust income. When Marjorie died, her only
surviving child, Valerie Schmidt Scudder, disclaimed her interest.16
Accordingly, Valerie’s four children, Mark, John, Craig, and &ent—the
heirs of Henry’s grandchild—each received 1/4 of Valerie’s share in the
Trust income.17 Mark Scudder died on January 22, 2017, leaving one
daughter, Ashley Scudder.18 At that time, this disagreement arose between
Ashley and the Managers regarding how Mark’s share in the Trust interest
should be distributed. Because of that disagreement, on September 8,
2017, the Managers filed a Petition for Instructions Regarding
Construction of Trust Instrument.
According to its terms, the Mosher Trust is governed by California
law.19 However, because its corporate trustee, Neuberger Berman Trust
Company, is a Delaware entity, the Trust is administered in Delaware.20
The Mosher Trust has been the subject of previous litigation in
California, Wells Fargo Bank v. Williams.21 On April 22, 1996, thentrustee Wells Fargo Bank petitioned the California Superior Court for a
determination that Marion Williams was not entitled to receive Trust
12

Id.
Id., Art. 25. In 1983, the H.M. Mosher Trust was divided into separate trusts for each
line of the then-existing income beneficiaries, pursuant to Article 3 of the Trust Instrument.
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. H, Trust Division and
Management Agreement. This division is not relevant to the issues before me, and nothing in
this Memorandum Opinion should be read as in conflict with the 1982 division of interests.
14
Trust Instrument, Art. 16; Cal. Prob. C. §§ 240, 6401–02.
15
Pet’n Ex. D, at 2.
16
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, at 12; Resp.’s
Answering Br., at 9.
17
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, at 12; Resp.’s
Answering Br., at 9.
18
Resp’t’s Answer ! 1.
19
Trust Instrument, Art. 16.
20
Pet’n ! 4–6; Del. C. tit. 12, § 3340.
21
In the California Superior Court, the case was titled In The Matter of the H.M. Mosher
Trust; on appeal, the case was titled Wells Fargo Bank v. Williams. To avoid confusion, I refer
to the California litigation as “Williams.”
13
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income.22 The facts of that case were as follows: Henry Mosher died in
1948, and at that time his son, Samuel, took a 1/4 share in the Trust
income.23 Samuel died in 1970, and his only child, his daughter Virginia,
took Samuel’s 1/4 income share in his place.24 When Virginia died in
1978, her income share was divided between her husband Arthur and the
couple’s four children.25 In 1982, Arthur remarried, to Marion Williams.26
He continued to receive a share of the Trust income until his death in
1994.27 After his death, then-trustee Wells Fargo informed Marion that
she was entitled to receive Arthur’s share in the Trust income because she
was Arthur’s heir; however, two years later in 1996, Wells Fargo
determined that the payments had been made in error.28 It petitioned the
California Superior Court for an interpretation of the Trust and for an order
compelling repayment of the Trust proceeds that had been distributed to
Marion.29
The California Superior Court found that Marion was not entitled to
receive Trust income.30 Instead, upon Arthur’s death, his income was to
be distributed to his and Virginia’s four children, who were Virginia’s
heirs.31 In upholding the Superior Court, the California Court of Appeal
reasoned:
[Marion] is not an intended beneficiary. The trust is
unambiguous that only [Henry’s] grandchildren’s “heirs
at law” are entitled to the trust income. . . . [Marion] is not
Virginia’s legal heir. In addition, [Henry’s] intent was to
benefit the “natural objects of his bounty.” . . . [Marion]
was a spouse of a spouse of a deceased grandchild. This
is not an individual status recognized by the trust. . . .
%nder the trust, the only persons without [Henry’s] blood
in their veins who are entitled to share the trust income
are the spouses of [Henry’s] grandchildren.32
The Petitioners contend that Williams determines the outcome of
this dispute. They submit that, because in that case, the California courts
held that Arthur’s interest passed to Virginia’s heirs at the time of Arthur’s
22

See Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. A.
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. D, at 2.
24
Id.
25
Id.
26
Id.
27
Id.
28
Id.
29
See Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. A.
30
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. B.
31
Id.
32
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. D, at 3–4.
23
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death, so must Mark’s interest pass to Valerie’s heirs. Thus, per the
Petitioners, Ashley is not entitled to the entirety of her father’s share.
Instead, Mark’s share must be redistributed to Valerie’s heirs as of the time
of Mark’s death.33 This would give Kent, Craig, and John each a total of
5/16 of Valerie’s share in the Trust interest (that is, 1/4 of Valerie’s share
is their own, plus 1/4 of Mark’s 1/4 share), while Ashley would receive
1/16 of Valerie’s share.
The Respondent believes that Ashley is entitled to Mark’s share in
the Trust interest in its entirety. The Respondent posits that Williams
stands “only for the proposition that someone who is not an heir at law of
a Grandchild may not receive distributions of Trust income.”34 According
to the Respondent, the settlor’s intent must govern, and here, Henry’s
intent was that income interests pass to successive generations.35
Furthermore, the Respondent points to a series of letters from the
former corporate trustee, Wells Fargo, as persuasive. One such letter was
written in 1996, in response to the Williams litigation but before the
California court had decided that case. In it, Wells Fargo’s outside counsel
wrote that, upon the death of a great-grandchild, that person’s “interest
would pass to that [person’s] children and not to that [person’s] spouse or
the surviving children [of that spouse].”36 A second letter was written in
2002, after Williams was decided.37 Mark was preparing to marry for a
second time, and he asked then-trustee Wells Fargo to confirm that only
his daughter, Ashley, would receive his share in the Trust interest upon his
death. Wells Fargo communicated to Mark, “should you die before
termination of the Trust, your entire interest will pass to Ashley, if she
survives you. If she does not survive you, your entire income interest
would be redistributed among your three brothers.”38 Wells Fargo
reaffirmed this position in a 2003 draft letter from its outside counsel
addressed to the grandchildren and great-grandchildren of Henry.39
According to the Respondent, this shows that her interpretation, that
Ashley is entitled to receive the income her father formerly received, is
reasonable. More importantly, it is persuasive to her argument that under
the doctrine of equitable estoppel, the Trust fiduciaries cannot now assert
a different position.40
On February 28, 2018, the Petitioners filed a Motion for Judgment
33

Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, at 23–25.
Resp’t’s Answering Br., at 22.
35
Id. at 30.
36
Id. at Ex. 4 (emphasis in original).
37
Pet’n, Ex. F.
38
Id. (emphasis added).
39
Pet’n, Ex. F, Subex. D.
40
Resp’t’s Answering Br., at 53–54.
34
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on the Pleadings. On March 30, 2018, the Respondents filed a crossMotion for Judgment on the Pleadings. I heard oral argument on July 20,
2018. This opinion resolves the parties’ motions.
II. ANALYSIS
A. Standard of Review
A motion for judgment on the pleadings may be granted only where
no material issue of fact exists and the movant is entitled to judgment as a
matter of law.41 When deciding a motion for judgment on the pleadings,
the court must accept as true all of the non-moving party’s well pleaded
factual allegations and draw all reasonable inferences in favor of the nonmoving party.42 Cross-motions for judgment on the pleadings function “in
a similar manner to cross-motions for summary judgment.”43
The parties’ cross-motions suggest that there is no dispute of
material fact before me. However, the mere fact that the parties have both
moved for judgment on the pleadings does not mean that the case will be
resolved at this stage.44 “The presence of cross-motions ‘does not act per
se as a concession that there is an absence of factual issues.’”45 In order
for judgment on the pleadings to be appropriate, “I must find that there is
no factual dispute that would preclude an entry of summary judgment in
this matter.”46
Under California law, a trust must be interpreted according to the
“transferor’s”—here, the settlor’s—intent.47 Where the trust is ambiguous
regarding the transferor’s intent, extrinsic evidence may be used.48 The
trust must also be construed as a whole.49 The Trust here explicitly imports
the “laws of succession of the State of California.”50 Section 6401(c) of
the California Probate Code provides for the share of the survivor of an

41

Ct. Ch. R. 12(c).
OSI Sys., Inc. v. Instrumentarium Corp., 892 A.2d 1086, 1089 (Del. Ch. 2006).
43
Silver Lake Office Plaza, LLC v. Lanard & Axilbund, Inc., 2014 WL 595378, at *6
(Del. Super. Ct. Jan. 17, 2014); see also Ct. Ch. R. 12(c).
44
Rag Am. Coal Co. v. AEI Res., Inc., 1999 WL 1261376, at *1 (Del. Ch. Dec. 7, 1999).
45
Anolick v. Holy Trinity Greek Orthodox Church, Inc., 787 A.2d 732, 738 (Del. Ch.
2001) (quoting United Vanguard Fund, Inc. v. TakeCare, Inc., 693 A.2d 1076, 1079 (Del.
1997)).
46
Id.
47
Cal. Prob. C. § 21102. “Transferor” means the testator, settlor, grantor, owner, or
other person who executes an instrument. § 81.
48
§ 21102.
49
§ 21121.
50
Trust Instrument, Art. 16.
42
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intestate spouse.51 Section 6402 then provides the “laws of succession”
referred to in the Trust instrument, as pertinent here:
Except as provided in Section 6402.5, the part of the
intestate estate not passing to the surviving spouse, under
Section 6401, or the entire intestate estate if there is no
surviving spouse, passes as follows:
(a) To the issue of the decedent, the issue taking
equally if they are all of the same degree of
kinship to the decedent, but if of unequal degree
those of more remote degree take in the manner
provided in Section 240.52
51

Cal. Prob. C. § 6401 provides:
(c) As to separate property, the intestate share of the surviving spouse is as follows:
(1) The entire intestate estate if the decedent did not leave any surviving issue,
parent, brother, sister, or issue of a deceased brother or sister.
(2) One-half of the intestate estate in the following cases:
(A) Where the decedent leaves only one child or the issue of one
deceased child.
(B) Where the decedent leaves no issue, but leaves a parent or parents
or their issue or the issue of either of them.
(3) One-third of the intestate estate in the following cases:
(A) Where the decedent leaves more than one child.
(B) Where the decedent leaves one child and the issue of one or more
deceased children.
(C) Where the decedent leaves issue of two or more deceased children.
52
§ 6402. That statute provides, in full:
Except as provided in Section 6402.5, the part of the intestate estate not passing
to the surviving spouse, under Section 6401, or the entire intestate estate if there
is no surviving spouse, passes as follows:
(a) To the issue of the decedent, the issue taking equally if they are all of
the same degree of kinship to the decedent, but if of unequal degree those
of more remote degree take in the manner provided in Section 240.
(b) If there is no surviving issue, to the decedent’s parent or parents
equally.
(c) If there is no surviving issue or parent, to the issue of the parents or
either of them, the issue taking equally if they are all of the same degree of
kinship to the decedent, but if of unequal degree those of more remote
degree take in the manner provided in Section 240.
(d) If there is no surviving issue, parent or issue of a parent, but the
decedent is survived by one or more grandparents or issue of grandparents,
to the grandparent or grandparents equally, or to the issue of those
grandparents if there is no surviving grandparent, the issue taking equally
if they are all of the same degree of kinship to the decedent, but if of
unequal degree those of more remote degree take in the manner provided
in Section 240.
(e) If there is no surviving issue, parent or issue of a parent, grandparent or
issue of a grandparent, but the decedent is survived by the issue of a
predeceased spouse, to that issue, the issue taking equally if they are all of
the same degree of kinship to the predeceased spouse, but if of unequal
degree those of more remote degree take in the manner provided in Section
240.
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Section 240, in turn, calls for assets, such as the Trust property here,
to be divided into “as many equal shares as there are living members of
the nearest generation of issue then living and deceased members of that
generation who leave issue then living.”53 The statute further provides that
“each living member of the nearest generation of issue then living
receiving one share and the share of each deceased member of that
generation who leaves issue then living being divided in the same manner
among his or her then living issue.”54 In other words, the California “laws
of succession” provide descent per stirpes.
With these principles and statutory directions in mind, I turn to an
analysis of the matter before me.
B. Overview
Occam’s Razor is not a maxim of equity; it is a useful tool
nonetheless. In addition, my analysis in this matter is simplified by the
fact that the California Court of Appeal has interpreted the Trust, in a case
pertinent here, discussed briefly above.55 Williams involved entitlement
to Trust income that passed from a grandchild of Henry’s to the
grandchild’s widower, as her heir. The widower remarried, then died.
Was his heir, his widow, entitled to receive Trust income after his death,
despite the fact that the widow was not an heir of the grandchild through
whom the widower’s right to income devolved? The Williams court
answered that question in the negative.56 The parties disagree as to
whether the case is persuasive precedent or binding law of the case here.
I need not so decide, because in any event, I find the rationale as to settlor’s
intent and construction of the language of the Trust instrument, as laid out
in Williams, to be correct, and follow it here.

(f) If there is no surviving issue, parent or issue of a parent, grandparent or
issue of a grandparent, or issue of a predeceased spouse, but the decedent
is survived by next of kin, to the next of kin in equal degree, but where
there are two or more collateral kindred in equal degree who claim through
different ancestors, those who claim through the nearest ancestor are
preferred to those claiming through an ancestor more remote.
(g) If there is no surviving next of kin of the decedent and no surviving
issue of a predeceased spouse of the decedent, but the decedent is survived
by the parents of a predeceased spouse or the issue of those parents, to the
parent or parents equally, or to the issue of those parents if both are
deceased, the issue taking equally if they are all of the same degree of
kinship to the predeceased spouse, but if of unequal degree those of more
remote degree take in the manner provided in Section 240.
53
§ 240 (emphasis added).
54
Id.
55
Pet’n, Ex. D.
56
Id.
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As the court in Williams noted, the purpose of the Trust is to provide
for Henry’s blood descendants.57 The Trust provided for Henry’s four
children to be equal life beneficiaries of the Trust income.58 The Trust was
to be treated as though each beneficiary benefited from a separate trust.59
Assuming (as was the case in Williams and is the case here) a child of
Henry’s died without exercising a power of appointment, the income
formerly enjoyed by the child was payable for life to that child’s children,
Henry’s grandchildren, who also had a (here unexercised) power of
appointment.60
Presumably to avoid the Rule Against Perpetuities, the Trust will
terminate at the end of the life of Henry’s last remaining grandchild; these
grandchildren were living at the time the Trust was created, and are named
in the Trust.61 With the exception of the last-living grandchild, upon the
death of a grandchild, the right to receive Trust income devolves on the
heirs of the grandchild as provided by California law.62 When the last
grandchild dies, the Trust is to terminate, and the corpus must be paid over
to the life beneficiaries in the proportion by which they were receiving
income just prior to termination.63
As described above, the question posed in Williams involved the
death of a grandchild, upon which the right to income passed in part to her
heir, her widower. The widower re-married, then died, leaving his widow
as his heir. The Williams court found that the widower’s interest was not
heritable, but instead belonged to the heirs of Henry’s grandchild.
The California Court of Appeal noted that the Trust provided that
the widower’s right to receive income terminated at his death. The
widower “was entitled only to a lifetime share of the Trust income,” and
he could not dictate the ultimate beneficiaries of the Trust property.64 The
Trust instrument provided that the right to receive income was limited to
the “heirs at law” of the grandchild. Marion Williams was an heir of the
widower, but not an heir of a Mosher grandchild; thus, under the language
of the Trust, she was not entitled to receive income. Moreover, the intent
of the Trust was “to benefit the natural objects of [Henry’s] bounty,” his
grandchildren and their spouses, and the descendants of his blood.65 This
57

Pet’n, Ex. B.
Trust Instrument, Art. 16.
59
Id. Art. 3.
60
Id. Art. 16.
61
Id. Art. 16, Art. 19.
62
Id. Art. 16.
63
Id. Art. 16, Art. 19.
64
Pet’rs’ Opening Br. in Support of Mot. for J. on the Pleadings, Ex. D, at 4.
65
Id. at 3.
58
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group did not include Marion Williams. The widower’s share thus went
to “[the grandchild’s] surviving legal heirs, her children.”66
Applied here, the teachings of Williams are as follows: Mark’s right
to receive income arose on the “technical death” of his mother, Valerie,
via renunciation. It terminated on his death. The right to receive income
through Valerie is provided by California law of intestacy, and the life
beneficiaries provided by California law are Ashley, John, Craig, and
Kent.
C. Ashley is Entitled to the Income Share Formerly Enjoyed by
Mark
The Petitioners interpret Williams to provide that upon the death of
a life income beneficiary, that beneficiary’s share reverts to the grandchild
of Henry in their line, and is then redistributed to that grandchild’s heirs
through the statutes of descent. Here, that would mean that Mark’s interest
would lapse back to Valerie, then pass under the statute to her heirs, the
three uncles and Ashley, per stirpes. As a result, Ashley’s share is 1/4 of
the divested share formerly held by Mark; each uncle also takes 1/4 of that
interest, on top of the interest they had already received upon Valerie’s
renunciation. But this result is not mandated by the language of the Trust,
which simply provides that upon each grandchild’s death, the right to
income vests in her heirs, for life. It is consistent with the Trust language
to find that Valerie’s heirs are defined by California law by the four
stirpital lines, note that each stirpital line is headed by a single
representative, and to vest Valerie’s interest equally in the four, for life.
In other words, the right to receive Trust income through Valerie, at any
given time, is determined simply by reference to the right of heirs to her
property under the “California laws of succession,” as called for by the
Trust instrument. In that case, Ashley is entitled to the income share
formerly enjoyed by Mark.
In addition to being consistent with the language of the Trust, this
interpretation is true to the intent expressed by the settlor, reading the Trust
instrument as a whole. That intent was to provide life income for the
settlor’s named children and grandchildren, with the corpus then to be paid
over to the grandchildren’s heirs. The Trust explicitly adopts the
California law of intestate succession, which (absent the spousal share
addressed in Williams) imposes stirpital descent. In a stirpital scheme,
each stirpital line receives the same bounty. Such equality, among the
blood heirs of Henry, I find to be consistent with the Trust as a whole. It
is clear that Henry’s object was to benefit his children, grandchildren, and
66

Id. at 4.
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heirs generally. Children and grandchildren were treated equally.
Holding, as the Petitioners urge, that each heir’s individual share divests
on death, then passes back, through the grandchild, to be redistributed to
the grandchild’s heirs, creates an absurd result—one that would benefit
certain stirpital lines at the expense of others, based on progenitor
longevity. This, to my mind, is inconsistent with the expressed intent that
distribution, post-grandchildren, was to heirs under the California law of
succession.
Despite the Petitioners’ argument to the contrary, Ashley’s position
is consistent with the California Court of Appeal’s holding in Williams.
Williams simply provides that upon the death of a life beneficiary, his
interest must pass within the heirs of the grandchild of that line. It does
not mandate that interests accumulate in some stirpital lines at the expense
of others. The Williams case relies, as it must, on Henry’s expressed
intent, which I have found consistent with ensuring, upon the death of a
life beneficiary, that the income benefit devolves on the heirs of the
grandchildren of that line per stirpes. To hold otherwise would lead to
results that are too removed from Henry’s probable intent. If I were to
accept the Petitioners’ view, the potential result would be that in the future,
Valerie’s last living son will be entitled to nearly half of Valerie’s Trust
income, while each class of the deceased sons’ descendants will receive
varying amounts of income (with one class receiving less than ten
percent). Upon termination of the Trust, this inequality would be
perpetuated in the distribution of the corpus. There is no indication in the
Trust instrument that Henry intended that the interests of his heirs be
determined based on the fortuity of the relative lengths of the lives of their
fathers and uncles.67
To the contrary, it is more likely that Henry intended for his
descendants to be treated equally, as contemplated under California laws
of succession. As the California court discussed in Williams, Henry’s
intent was to provide for his family.68 Moreover, in the Trust, Henry
provided Trust income for life in equal proportion to each of his four
children, which would subsequently be enjoyed by his children’s children,
and he included a provision so that unnamed grandchildren would be
treated equally.69 This evidences Henry’s intent to treat his family
members equally, and is aligned with Section 240 of the California Probate
Code, which calls for division into equal shares.
Having treated the object of his bounty known to him—his living
children and grandchildren—equally, it is unlikely that he lacked the intent
67

36:23–24.
68

69

The Respondent refers to this as the “death lottery approach.” July 20, 2018 Hr’g Tr.
Pet’n, Ex. B.
See Trust Instrument, Art. 16.
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to so treat his more remote descendants. Ashley is a lineal descendant of
Henry, and the sole representative of her stirpital line. Under the
Petitioners’ reading of the Trust, however, Ashley would receive only a
fraction of the Trust’s interest income as compared to her uncles, the other
stirpital representatives. I find that the Respondent’s reading of the
Trust—that Ashley, as Valerie’s heir, takes the same interest enjoyed by
her father during his life, and the same interest as the other stirpital
representatives in Valerie’s line—is in accord with Henry’s likely intent.70
I note that the Respondent raised two equitable doctrines to support
her position, equitable estoppel and unclean hands. Because, for reasons
discussed above, I find that Ashley prevails based on the language of the
Trust instrument and the law, I need not discuss these arguments. To do
so, in any event, would likely
require a more developed record.
II.

CONCLUSION

For the forgoing reasons, the Respondent’s Motion for Judgment
on the Pleadings is granted, and the Petitioner’s Motion for Judgment on
the Pleadings is denied. An appropriate form of order is attached.

Sincerely,
/s/ Sam Glasscock III
Vice Chancellor

***

70
It is perhaps worth pointing out why Ashley’s share is the same as that of her uncles,
although she is at an additional remove of consanguinity from Valerie. Ashley, as Mark’s only
child, is the sole representative of her stirpital line. If she were one of five siblings, each would
take 1/5 of the interest formerly enjoyed by their father Mark, as the benefits flowing down each
line are divided equally among the heirs at that remove.
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What began as an appraisal case has become, with the benefit of
appraisal discovery, a breach of fiduciary duty case. The plaintiff here,
Obsidian Management LLC, is a former stockholder of Xura, Inc. When
an affiliate of Siris Capital Group, LLC acquired Xura via merger,
Obsidian dissented and sought appraisal. According to Obsidian, in the
discovery that followed the filing of its petition for appraisal in this Court,
Obsidian uncovered evidence that $ura’s former CEO, Philippe Tartavull,
breached his fiduciary duties to Xura stockholders in the sale process
leading up to the merger. It initiated this breach of fiduciary duty and
aiding and abetting action individually, on its own behalf, against
Tartavull and Siris, respectively, soon after.
The appraisal and fiduciary duty actions have been consolidated and
the appraisal action stayed pending final adjudication of the breach of
fiduciary duty and aiding and abetting claims. Defendants, Tartavull and
Siris, have moved to dismiss those claims with prejudice under Court of
Chancery Rule 12(b)(6). While Defendants base their principal merits
defense on the so-called Corwin doctrine,1 they also challenge Plaintiff’s
standing to bring this fiduciary duty action given that Plaintiff purportedly
seeks identical relief in its pending appraisal action. If the Court
determines that Plaintiff has standing, and that Corwin does not apply at
the pleading stage, then Defendants challenge whether Plaintiff has stated
viable claims—Tartavull challenges the sufficiency of Plaintiff’s Revlon,
care and loyalty claims and Siris challenges the sufficiency of the pled
aiding and abetting claim.
In this Memorandum Opinion, I conclude (1) Plaintiff has standing
to pursue these claims notwithstanding its pending appraisal action; (2)
Plaintiff has pled facts that support a reasonable inference that the
stockholder vote approving the merger was uninformed; (3) Plaintiff has
pled a viable breach of fiduciary duty claim against Tartavull as $ura’s
CEO; and (4) Plaintiff has failed to plead a viable aiding and abetting claim
against Siris. My reasons follow.
I. FACTUAL BACKGROUND
I draw the facts from the allegations in the Complaint,2 documents
1
See Corwin v. KKR Fin. Hldgs. LLC, 125 A.3d 304 (Del. 2015) (holding that “when a
transaction not subject to the entire fairness standard is approved by a fully informed, uncoerced
vote of the disinterested stockholders, the business judgment rule applies.”).
2
I cite to the Plaintiff’s Verified Complaint for Breach of Fiduciary Duty as “Compl. !
++”; Philippe Tartavull’s Opening Brief in Support of his Motion to Dismiss Plaintiff’s Verified
Complaint for Breach of Fiduciary Duty as “TOB”; Philippe Tartavull’s Reply Brief in Further
Support of his Motion to Dismiss Plaintiff’s Verified Complaint for Breach of Fiduciary Duty
as “TRB”; the Siris Defendants’ Opening Brief in Support of Their Motion to Dismiss Plaintiff’s
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incorporated by reference or integral to the Complaint and judicially
noticeable facts available in public Securities and Exchange Commission
filings.3 For the purposes of this Motion to Dismiss, I accept as true the
Complaint’s well-pled factual allegations and draw all reasonable
inferences in Plaintiff’s favor.4
A. Parties and Relevant Non-Parties
Plaintiff, Obsidian Management LLC, is a Delaware Limited Liability
Company and former Xura, Inc. stockholder at all times relevant to this
litigation.5 Obsidian owned 933,555 shares of Xura common stock prior
to the Merger.6 As noted, Obsidian is also currently pursuing an appraisal
of its $ura shares in this Court (the “Appraisal Action”).7 Defendant,
Philippe Tartavull, was $ura’s CEO from 2012 until December 19, 2016.8
He served as a director of Xura from 2012 until August 19, 2016—when
an affiliate of Defendant, Siris Capital Group, LLC, acquired all
outstanding shares of Xura by merger (the “Transaction”).9 Xura
terminated Tartavull as CEO on December 19, 2016, four months after the
Transaction closed.10
Defendant, Siris, is a Delaware Limited Liability Company.
Defendant, Frank Baker, is Siris’s co-founder and one of its Managing
Partners.11 Defendant, Michael Hulslander, is a principal of Siris, having
been promoted after the Transaction’s closing.12 For the sake of clarity, I
refer to claims against these defendants collectively as claims against the
“Siris Defendants.”
Non-party, $ura, Inc. (or “the Company”),13 was a publicly traded
Verified Complaint for Breach of Fiduciary Duty as “SOB”; the Siris Defendants’ Reply Brief
in Further Support of Their Motion to Dismiss Plaintiff’s Verified Complaint for Breach of
Fiduciary Duty as “SRB”; and Plaintiff’s Combined Opposition to Defendants’ Motions to
Dismiss as “PAB.”
3
Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 860 A.2d 312, 320 (Del. 2004) (holding
that, on a motion to dismiss, the Court may consider documents that are “incorporated by
reference” or “integral” to the complaint); In re Gen. Motors (Hughes) S’holder Litig., 897 A.2d
162, 170 (Del. 2006) (holding that trial courts may take judicial notice of facts in SEC filings
that are “not subject to reasonable dispute”) (emphasis in original).
4
4en. Motors (Hughes) S’holder Litig., 897 A.2d at 168.
5
Compl. ¶ 20.
6
Id.
7
Id. ¶ 2. See Obsidian Mgmt. LLC v. Xura, Inc., C.A. No. 12698-VCS (Del. Ch.).
8
Compl. ¶ 21.
9
Id.
10
Id. ¶ 107.
11
Id. ¶ 22.
12
Id. ¶ 23.
13
For the sake of clarity, I use “$ura” to refer to $ura, Inc. regardless of the date. In
doing so, I acknowledge that, prior to August 2015, Xura, Inc. was known as Comverse, Inc.
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Delaware Corporation. Non-party, Jacky Wu (“Wu”), was $ura’s CFO
from April 2015 until August 26, 2016.14 Non-party, Hank Nothhaft, was
$ura’s Chairman of the Board from October 2012 until August 19, 2016.15
Non-party, Matthew Drapkin, was a director of Xura from March 2014
until August 19, 2016.16 Drapkin was a partner of Northern Right Capital
Management, L.P., an activist investor that held a significant amount of
Xura stock and routinely sought board seats on small-cap, public
companies.17 Non-party, Goldman Sachs & Co. (“Goldman”), was $ura’s
longtime financial advisor and served in that capacity in connection with
the Transaction.18
B. Tartavull’s First Contacts with Siris
Tartavull first met Baker in Barcelona in 2012. Tartavull sought out
Siris as a potential financial sponsor for an acquisition involving the
Company the following year. In the discussions that ensued, the parties
contemplated that Tartavull would remain as the CEO of the postacquisition Xura and would serve as chair of an operating committee that
would also include Siris executive partners and members of $ura’s senior
management. While nothing came of these discussions in 2013, the
two kept in touch.
In late 2014, Siris and Tartavull met again to discuss a potential
acquisition of Xura. Tartavull had lunch with Hubert de Pesquidoux, a
Siris Executive Partner, and Baker on November 17, 2014. Three days
later, Tartavull joined Siris representatives for dinner where discussions
about a possible acquisition continued. Later that month, Siris
representatives attended a meeting at $ura’s Wakefield, Massachusetts
headquarters.
On January 7, 2015, Siris submitted a letter of interest in which it
proposed to acquire Xura for $24 per share.19 The letter underscored that
Siris “continue[d] to be impressed by the senior leadership team and is
excited about the prospect of partnering with them.”20 $ura’s board of
directors (the “Board”) discussed Siris’s expression of interest at its
January 13, 2015 meeting. Before the Board could formally respond,
however, Siris decreased its offer to $20–$22 per share citing significant
execution risks and deteriorating financials. The Board rejected the offer
and, again, the negotiations ended.
14

Id. ¶ 25.
Id. ¶ 26.
16
Id. ¶ 27.
17
Id.
18
Id. ¶ 4.
19
Id. ! 35; Definitive Proxy Statement on Schedule 14A (the “Proxy”) at 27.
20
Compl. ¶ 35.
15
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C. Xura Focuses Inward
Following this second failed negotiation, Xura looked inward and
endeavored to enhance shareholder value. On April 14, 2015, Xura
entered into a Master Service Agreement with Tech Mahindra and began
to outsource a significant portion of its workforce in exchange for
payments totaling $211 million over six years. Two weeks later, on April
29, 2015, Xura sold its billing systems and support business (at the time
this made up approximately half of $ura’s revenues) to Amdocs for $272
million. Then, on August 6, 2015, Xura acquired Acision Global Limited
for $136 million in cash and 3.14 million shares of common stock. The
transformation ultimately led the Company to its new name—Xura.
D. Siris Circles Back
On October 19, 2015, Siris contacted Tartavull directly with an offer
to acquire the new and improved Xura for $30–$32.50 per share. Once
again, Siris made clear that it was “excited about the prospect of working
with the management team to help $ura reach its full potential.”21
Tartavull and Baker immediately began discussing Siris’s offer amongst
themselves.22 On October 21, 2015, Baker texted Tartavull looking for the
Board’s feedback on Siris’s offer. According to the Proxy, Tartavull
advised the Board of Baker’s outreach at the time or soon after it
occurred.23
The Board considered Siris’s offer at its October 22, 2015 meeting
and directed management to communicate to Siris that the offer was
inadequate and the Company was not for sale. Tartavull provided this
feedback to Baker in a telephone conversation on October 29, 2015.
Siris was undeterred. On the day it received news of the Board’s
rejection from Tartavull, Siris representatives, Tartavull and Wu continued
to discuss a possible acquisition, including a discussion of $ura’s forecasts
and other non-public information. Siris raised its offer to $35 per share
the next day. In its offer letter, Siris stated that it was “excited about the
opportunity of working with the Company and its leadership team to
accelerate $ura’s transformation without the scrutiny and pressures of the
public markets.”24 Siris followed its letter with a request directed to
Tartavull for an exclusivity period of four to six weeks. Tartavull
21

Compl. ¶ 39.
As discussed below, Plaintiff contends that many of these discussions took place via
text messages that Tartavull and Baker both failed to preserve notwithstanding a duty to do so.
PAB 10.
23
Proxy 28.
24
Compl. ¶ 43.
22
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promptly relayed the request to the Board.
E. Siris Negotiates Directly with Tartavull and Management
The Board discussed Siris’s revised proposal at its November 5,
2015 meeting. This time the Board “authorized management to continue
discussing a potential transaction with Siris” and “authoriz[ed] the
engagement of Goldman to assist the Company in the process.”25 The
Board also authorized $ura’s management to agree to a three-week period
of exclusivity with Siris if Siris could confirm a deal price and provide
assurances regarding financing.26
On November 12, 2015, Goldman emailed Siris a contract
extending the terms of the non-disclosure agreement Siris and Xura
previously executed back in 2013.27 That agreement stated:
You agree that all (i) communications regarding the
Transaction, (ii) requests for additional information, (iii)
requests for facility tours or management meetings, and
(iv) discussions or questions regarding procedures, will be
submitted or directed only to the Chief Executive Officer
of the Company or any designee thereof (the “Designated
Officer”). ,ou further agree that, subject to paragraph 11,
under no circumstances will you or your Representatives
discuss or otherwise communicate any aspect of the
Transaction to any member of the management of the
Company without the express written permission of the
Designated Officer.28
Goldman and Xura management participated in discussions and
due diligence sessions with Siris throughout November 2015. In response
to various data requests from Siris directed to Wu, on November 19, 2015,
Goldman asked Hulslander to ensure that Siris copied Goldman on all
transaction-related communications with Xura moving forward. On
November 29, 2015, Hulslander forwarded Baker an email from Goldman
offering to coordinate a call with Wu. Although Hulslander indicated he
would participate in the call orchestrated by Goldman, internally he was
working with his Siris team to come up with a plan to exclude Goldman
and work directly with $ura management to “get the remaining high
priority data.”29
25

Compl. ! 44; Joskowicz Aff. Ex. I (Pl.’s Pre-Trial Br. 10; JX163); Proxy 29.
Bookout Aff. Ex. 22 at XURA0000226.
27
Bookout Aff. Ex. 8 at GS-XURA-000180426.
28
Bookout Aff. Ex. 8 at GS-XURA-000180433–34. (Emphasis supplied).
29
Compl. ¶ 45.
26
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Siris reiterated its $35 per share offer in a December 2, 2015 letter.
Consistent with its previous communication, Siris again emphasized that
it was “excited about the opportunity of working with the Company and
its leadership team to accelerate $ura’s transformation without the
scrutiny and pressures of the public markets.”30
The Board held a meeting on December 3, 2015, with Goldman and
its legal advisor, DLA Piper LLP (%S), to discuss Siris’s December 2
letter. At the meeting, the Board created a committee consisting of
Tartavull, Nothhaft and Drapkin (the “Strategic Committee”). According
to the Proxy, the mandate of the Strategic Committee was to “review,
evaluate and negotiate the terms of a potential transaction with Siris and
to make certain decisions between meetings of the board of directors.”31
Despite its mandate, the Strategic Committee never met with Siris, never
took any formal action and never kept minutes nor any written record of
its activities. Instead, the Strategic Committee functioned essentially as a
weekly check-in with Tartavull. Indeed, one of the three Special
Committee members, Nothhaft, did not even realize that the Special
Committee existed or that he was a member of the committee until he
learned about it at his deposition in the appraisal litigation.
Later in December, Xura missed the filing deadline for its 10-Q
when it encountered technical difficulties incorporating Acision’s %&based accounting system with $ura’s system. Xura eventually filed its 10Q on December 28, 2015.
Throughout January 2016, $ura’s senior management and Goldman
engaged in various meetings and due diligence sessions with Siris. Siris
received access to the Company’s data room on January 15, 2016.
Management presentations highlighting $ura’s revenue, bookings,
expenses and product pipeline occurred during due diligence meetings on
January 12 and 20–22, 2016.
All the while, Tartavull communicated directly with Siris on a
regular basis without keeping Goldman informed—despite Goldman’s
stated preference that “communications go through [Goldman].”32
Tartavull’s regular communications with Siris troubled Wu, the
Company’s CFO. Accordingly, Wu asked Goldman to speak with
Tartavull about channeling communications through Goldman. Goldman
30

Compl. ¶ 46.
Compl. ¶ 101.
32
Compl. ¶ 53. Here again, Plaintiff alleges that these communications frequently
occurred through text messages that have since been lost or destroyed. PAB 12.
31
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agreed, but Tartavull ignored the admonition. Siris likewise ignored
Goldman’s request that it be included in all communications with $ura.
Indeed, at his deposition, Hulslander acknowledged that, even though
Goldman “smacked us on the hand,” the direct communications with
Tartavull continued.33
F. Goldman Shops Xura Unsuccessfully
During the last week of January 2016, Goldman worked with the
Board and senior management to identify nine potential parties that might
have an interest in acquiring the Xura.34 The interested parties included
five financial sponsors and four strategic buyers.35 After initial contacts,
three financial sponsors (Bain Capital, Carlyle, and Thoma Bravo) and one
strategic buyer (Nokia) executed confidentiality agreements and moved to
the next stage of the sale process.36
The second stage of the process proved to be an effective filter.37
Bain Capital never attended any presentations and never responded to
Goldman’s efforts to schedule a call.38 Xura made management and
financial presentations to Nokia, Thoma Bravo and Carlyle.39 Soon after,
Nokia and Thoma Bravo informed Goldman they were no longer
interested.40
The last potential bidder standing—Carlyle—soon followed the
other suitors out of the process. On March 8, 2016, Goldman had a call
with Carlyle to discuss the Company’s long-term model and to answer
diligence questions.41 In doing so, Goldman did not hide the fact that Xura
was a “complicated story.”42 Prior to obtaining full diligence, on March
13, 2016, Carlyle provided Goldman with a verbal indication of interest in
the range of $26–$27 per share.43 Nevertheless, Carlyle stated that it
“[had] a lot of work to do to confirm.”44 Goldman informed Carlyle that
the offering price would at least have to match Siris’s offer of $28 per
share.45 Carlyle maintained it could not bid at that price and exited the
33

Compl. ¶ 53.
Compl. ¶ 54; Proxy 30.
35
Proxy 30.
36
Compl. ¶ 54; Proxy 30.
37
Compl. ¶ 57; Proxy 30.
38
Id.
39
Id.
40
Id.
41
Compl. ¶ 67.
42
Id.
43
Compl. ¶ 68; Proxy 31.
44
Id.
45
Proxy 31.
34
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bidding process thereafter.46
While Goldman was courting other bidders, Siris held firm and
showed no sign of concern. From Hulslander’s vantage point, “the
Company [was] not ‘for sale’ and [Siris] ha[d] a proprietary angle on the
deal . . . .”47
G. Tartavull Lends Siris A Helping Hand
Despite $ura’s business transformation, its fortunes did not
noticeably improve.
On December 15, 2015, Xura announced
disappointing preliminary third quarter results and disclosed the delay in
filing of its Form 10-Q for the quarter ending October 31, 2015.48 The
Company’s stock closed at $22.53 per share that day.49 The trend of
declining share value continued into 2016. On February 17, 2016, $ura’s
stock closed at $19.12 per share, marking a nearly 15% drop in the span
of two months.50 By February 24, 2016, the Company’s common stock
was trading at $18.64 per share.51 At the time of the Transaction, $ura’s
stock was trading at $18.94 per share.52
During the course of due diligence, Siris grew uneasy about $ura’s
outlook, particularly its cash flow projections and the historic and pending
liabilities.53 Siris informed Goldman on February 18, 2016, that it
intended to submit a revised indication of interest that incorporated these
concerns.54
Meanwhile, an industry trade show, Mobile World Congress,
convened from February 22 through 25, 2016 in Barcelona, the site of the
original Tartavull-Siris encounter.55 Baker planned to attend and to meet
with “$ura personnel” while there.56 Hulslander was on board, saying it
made “sense to get together with [Tartavull] and part of his team in some
capacity.”57 By the first day of the trade show, Baker and Tartavull had
scheduled a lunch meeting.58
46

Compl. ¶ 70; Proxy 32.
Compl. ! 55; Pl.’s Ex. 3.
48
Compl. ¶ 49; Proxy 30.
49
Proxy 30.
50
Id.
51
Id. 31.
52
Id. 33.
53
Proxy 30–31.
54
Compl. ¶ 59; Proxy 30.
55
Compl. ¶ 60.
56
Compl. ¶ 60.
57
Id.
58
Id.
47
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During that February 24 lunch, Baker and Tartavull discussed
Siris’s latest offer, the timing of the Transaction and possible additional
M&A transactions.59 Baker indicated Siris would offer $27 per share.60
With a gentle nudge, Tartavull told Baker that the offer price should be
$28 per share.61 Baker later acknowledged that the parties “agreed” upon
$28 in advance of Siris sending a letter to Tartavull memorializing that
price.62
Tartavull did not inform anyone at Xura or Goldman about his
meeting with Baker, either before or after it occurred.63 Neither Baker nor
Tartavull recalled this meeting at their depositions.64 Moreover, none of
this appeared in the Proxy or any other public filing.65 The only evidence
of the meeting is an internal communication between two lower-level Siris
employees.66
The next day, Siris submitted a revised offer of $28 per share.67 The
letter echoed Siris’s statement that it was “excited about the opportunity
of working with the Company and its leadership team to accelerate $ura’s
transformation without the scrutiny and pressures of the public markets.”68
Siris also renewed its request for exclusivity.69
H. Exclusivity and Tartavull’s Continued Negotiations with Siris
On February 29, 2016, the Board, along with its legal and financial
advisors, met to discuss Siris’s revised proposal—oblivious to Tartavull’s
side conversations with Siris.70 The Board discussed the terms of Siris’s
proposal, the downward adjustment of Xura’s financial projections and
forecasts, the underperformance of the Acision business and the
Company’s ability to execute its strategic plan.71 The Board then
“authorized management to continue discussing a potential transaction
with Siris.”72 The Board also authorized management to negotiate the
59

Compl. ! 61; Pl.’s Ex. 4.
Compl. ¶ 61.
61
Id.
62
Id. ¶ 62.
63
Id. ¶ 63.
64
Id. ¶ 61. (“At their depositions, Baker and Tartavull denied ever negotiating over
60

price.”).

65

Id. ¶ 60.
Compl. ¶ 61.
67
Id. ¶ 64.
68
Id.
69
Proxy 31.
70
Compl. ¶ 64; Proxy 31.
71
Proxy 31.
72
JX 258.
66
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length of a “go-shop” period and the amount of the termination fee in
exchange for a grant of exclusivity.73 Tartavull participated in a due
diligence call on March 5, 2016, and Xura representatives attended
meetings with Siris and their respective advisors from March 7 through
March 11, 2016.74
Siris reiterated its revised indication of interest at $28 per share and
again requested exclusivity on March 14, 2016.75 On the following day,
the Board authorized management to enter into an exclusivity agreement
until April 8, 2016.76
In the meantime, Wu continued to express concern to Goldman
regarding Tartavull’s contacts with Siris. Indeed, he stated internally that
Tartavull “appears to be working directly with Siris on his own.”77 On
March 17, 2016, one day after he executed Siris’s exclusivity agreement,
Tartavull told Siris privately that Wu told “white lies.”78 He even
suggested that Siris assign someone to take over Wu’s modeling functions
during the transaction process.79 This prompted Baker to instruct his team
to “triple check” $ura’s numbers and to plan a “mind meld” between Wu
and a possible replacement.80
I. Siris Retrades Again
On March 23, 2016, Michael Ronen from Goldman predicted Siris’s
next move: “[h]ere comes the price renegotiation . . . [w]e are in
exclusivity and now [S]iris will create a crisis to take price down[.]”81 Wu
saw the price reduction coming too, noting that Siris was going to “try to
retrade.”82
The day after Goldman predicted Siris’s retrade, Siris retraded.
Siris advised Goldman it might not be able to offer more than $24 per
share. Siris confirmed its position with Tartavull on April 6, 2016, stating
it could no longer support its prior offer of $28 per share.
That same day, the Board met to discuss the status of the sale
73

Proxy 31.
Compl. ¶¶ 65–66; Proxy 31.
75
Proxy 32.
76
Id.
77
Compl. ¶ 72.
78
Compl. ! 73; Pl.’s Ex. 5.
79
Compl. ¶ 73.
80
Id.
81
Compl. ! 76; Pl.’s Ex. 6.
82
Compl. ¶ 74.
74
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process. At the meeting, management advised the Board that it might not
be able to file $ura’s Form 10-K for fiscal year ended January 31, 2016
on time. The Board instructed Goldman to disclose the potential delay to
Siris. Goldman did so and then, to make matters worse, Goldman had to
provide Siris with downward revisions to the Company’s financial
projections.
On April 7, 2016, Goldman and the Board decided that the right
response to Siris’s retrade strategy was to go “radio silent.”83 Tartavull,
however, apparently thought otherwise. He contacted Baker directly to
discuss next steps. When Siris contacted Wu to follow up, Wu lamented
to Goldman, “[w]e are bidding against ourselves.”84
On April 9, 2016, Siris offered $24.75 per share after speaking with
Tartavull. Siris justified this price move by emphasizing the material
decline in projected cash flow and the overall underperformance of the
Company’s businesses. The Board discussed the revised offer at its April
12, 2016 meeting and instructed Goldman that Siris must raise its price to
$25 per share to extend exclusivity. Siris agreed to the $25 price, and Xura
extended the exclusivity period for two weeks.
J. An Interested Seller Is Diverted to Buy Side
On April 15, 2016, Xura publicly announced that it would not meet
its 10-K filing deadline again and that it was in negotiations with a
potential buyer for a sale at $25 per share. In that announcement, Xura
stated that it missed the 10-K filing deadline due to “complex strategic
negotiations for the potential sale of the company.”85 Immediately
following the announcement, Keith Geeslin of Francisco Partners
contacted Tartavull to let him know that “if $ura is going to be sold,
[Francisco Partners] would appreciate the opportunity to bid.”86 For
reasons not coincidental by Plaintiff’s lights, Francisco Partners never
made a bid because, somehow, it learned Siris was the potential buyer.87
Instead, Francisco Partners contacted Siris about a potential co-investment
on the buy-side of the transaction.
K. The Merger Agreement, the Unfruitful Go-Shop and
Stockholder Litigation

83

Compl. ! 79; Pl.’s Ex. 8.
Id.
85
Compl. ¶ 88.
86
Id. ! 89; Pl.’s Ex. 9.
87
Compl. ¶ 90.
84
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On May 19, 2016, $ura’s Board held a special meeting to discuss
the terms of the proposed transaction with Siris. During the meeting, the
Board deliberated Siris’s request that $ura do without a go-shop or at least
limit it to 30 days. The Board declined and insisted on a 45-day go-shop.
Goldman also presented its preliminary financial analysis of the proposed
transaction. The Board met again on May 22, 2016. DLA Piper LLP (US)
discussed the material terms of the proposed Transaction and Goldman
presented an oral fairness opinion.
On May 23, 2016, Xura and Siris executed a definitive merger
agreement at $25 per share (the “Merger Agreement”). The Merger
Agreement provided for a 45- day go-shop (the “Go-Shop”), a 2%
termination fee (or $0.50 per share) if a superior proposal was submitted
during the Go-Shop and a 3.5% termination fee (or $0.875 per share) if a
superior proposal was submitted after the Go-Shop.
On May 25, 2016, Siris executed an NDA with Neuberger Berman
(“Neuberger”), which at the time held over 5% of $ura’s stock. By the
end of June 2016, Neuberger had sold nearly all of its Xura stock. Instead
of exiting its investment in Xura, however, Neuberger was co-investing its
equity with Siris. Neuberger-controlled entities ultimately co-invested
$16,985,345 on the buy-side of the Transaction. Thus, by the time of
closing, both Neuberger and Francisco Partners had joined Siris on the
buy-side.
During the Go-Shop, Goldman contacted 26 prospective buyers,
including Francisco Partners and all of the other parties contacted during
the pre-signing market check. While three parties entered into
confidentiality agreements during the Go-Shop, none submitted
acquisition proposals. By June 15, 2016, Goldman reported that there
were no parties participating in the Go-Shop. Regarding Francisco
Partners, Tartavull said at his deposition: “since Siris was engaged, I don’t
think [Francisco Partners] want[ed] to go to battle seriously in a goshop.”88 Indeed, Plaintiff alleges that Tartavull approved Francisco
Partners as a financing source for Siris before the Go-Shop period
expired.89
On July 11, 2016 and July 22, 2016, Xura stockholders filed
lawsuits in the United States District Court for the District of
Massachusetts seeking to enjoin the Merger (the “Massachusetts
Actions”). On July 26, 2016, Xura, Siris and the Massachusetts plaintiffs
reached an agreement whereby Xura would issue a supplemental proxy
88
89

Compl. ¶ 96.
Id.
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statement in exchange for a release of all claims related to the Merger
against Xura, its directors and Siris.
On August 16, 2016, a majority of $ura’s stockholders voted to
approve the Merger. The Transaction closed on August 19, 2016. After
closing, Tartavull negotiated a long-term incentive plan that could have
paid him over $25 million.90 That plan yielded no benefits for Tartavull,
however, because Xura terminated Tartavull after closing on December
19, 2016, before the plan could be executed.
L. Tartavull Faces Job Uncertainty
As Tartavull negotiated the Xura/Siris combination, Xura
stockholders and the Board contemplated Tartavull’s future with the
Company in the event a transaction was not consummated. Major
stockholders, including Wellington Asset Management and Steinberg
Asset Management, openly questioned Tartavull’s performance. In early
March, before Xura and Siris agreed to exclusivity, Obsidian indicated that
it intended to launch a proxy contest and made clear to both Tartavull and
the Board its view that Xura should find a new CEO. In April, Nothhaft
privately advised Tartavull that the Board was considering major changes
if there was no deal, including changes at the Board level and the highest
ranks of management.91 Thus, as Tartavull engaged in private negotiations
with Siris, he was facing a genuine risk that he would lose his job at Xura
if the Company was not acquired. And he knew it.
M. Lost Cell Phones, Lost Data and Claims of Spoliation
Throughout the process that led to the Merger, Tartavull, Baker and
Hulslander exchanged text messages on various personal and business
devices. Many if not most of those messages have been either lost or
destroyed.92
As alleged, Tartavull was under a duty to preserve
90
Compl. ! 95 (“After the execution of the Merger Agreement, Tartavull and Siris began
finalizing the terms of a long-term incentive plan for employees Siris intended to retain (the
“LTIP”). Siris asked Tartavull to provide the list of participants for the LTIP prior to the close
of the Merger. Tartavull and Siris ultimately agreed on LTIP allocations that promised a
potential payout to Tartavull of over $25 million.”).
91
Id. ! 84. (“$ura’s board had begun to consider making changes to the management
team absent a sale, and certain directors had concluded that Tartavull should go. Nothhaft told
this to Tartavull. . .”). %nlike the major stockholders’ dissatisfaction and the proxy contest
rumblings, however, Nothahft’s confidential message to Tartavull regarding his dim future with
the Company was not disclosed to shareholders or potential buyers, including Siris.
92
Id. ¶ 109. Plaintiff asks the Court to draw an adverse inference at the pleading stage
given its well-pled allegations of spoliation. Delaware courts have yet to decide whether an
adverse inference is available to the plaintiff at the pleading stage when responding to a motion
to dismiss. Some federal courts have held that an adverse inference may be drawn at the motion
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documents no later than May 30, 2016, when Xura received a litigation
demand letter relating to the Merger.93 The Siris Defendants were obliged
to preserve documents, as alleged, no later than July 11, 2016, when the
first of the Massachusetts complaints named them as parties.94 It is alleged
that those preservation obligations continued after Plaintiff filed the
Appraisal Action and after Plaintiff served discovery seeking text
messages.95
Tartavull used multiple phones during the Merger negotiations. He
turned over one of his phones to Xura when he departed in December
2016.96 Xura then restored the factory settings on the phone and thereby
wiped its data. To date, the parties have had no success mining data from
that phone.97 In the Appraisal Action, Tartavull produced some text
messages from a different unwiped phone, but that production did not
include pre-Closing texts, some of which were mentioned in emails that
were produced.98
Baker initially indicated that he damaged his Blackberry in March
2017, at least eight months after he incurred a duty to preserve.99 He stated
that he disposed of the Blackberry after it stopped working, though Siris
to dismiss stage; others have held that adverse inferences must be preceded by thorough factual
inquiries and findings. Compare Callahan v. Schultz, 783 F.2d 1543, 1545 (11th Cir. 1986)
(holding that “[u]nder the adverse inference rule, we hold the district court was justified in
denying the government’s motion to dismiss[]” where government failed to produce exhibits it
claimed would justify dismissal); Richtek Tech. Corp. v. uPI Semiconductor Corp., 2011 WL
1627986, at *1 (N.D. Cal. Apr. 28, 2011) (describing order requiring defendant to produce
documents where “failure to comply fully may result in an adverse inference being drawn against
Powerchip in its motion to dismiss (and possibly future motions).”) with ABC Bus. Forms, Inc.
v. Pridamor, Inc., 2009 WL 4679477, at *3 (N.D. Ill. Dec. 1, 2009) (citation omitted) (striking
spoliation allegations from pleadings because “‘[s]poliation of evidence’ . . . may be the basis
for sanctions, but it does not ‘give rise in civil cases to substantive claims or defenses.’”); Jarvis
v. FedEx Office & Print Servs., Inc., 2009 WL 3579035, at *3 (D. Md. Oct. 27, 2009) (holding
that “[p]laintiff’s request for sanctions based on spoliation of evidence is improper at this
[pleading] stage of the proceedings.”); Forest Labs., Inc. v. Caraco Pharm. Labs., Ltd., 2009
WL 998402, at *1 (E.D. Mich. Apr. 14, 2009) (“[S]poliation is not a substantive claim or defense
but a ‘rule of evidence[.]’”) (citation omitted); Rodriguez v. Ocean Motion Watersports, Ltd.,
2014 WL 11880984, at *2 (S.D. Fla. Nov. 5, 2014) (addressing motion to dismiss and holding
that spoliation inference plaintiff sought “would be more appropriately prayed for in a later
motion.”). The issue is interesting, to be sure, but I need not address it here as I have determined,
applying the generous inferences that flow to Plaintiff under Chancery Rule 12(b)(6), that the
Complaint as to Tartavull survives dismissal without the need for adverse inferences and cannot
survive dismissal as to Siris even with reasonable adverse inferences.
93
Compl. ¶ 110.
94
Id. ¶ 111.
95
See Pl.’s Exs. 10–12.
96
Id.
97
Id.
98
Id. ¶ 113.
99
Id. ¶ 111.
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stated in a verified interrogatory response that the device was lost.100 In
January 2018, after the Court heard argument on Obsidian’s Motion for an
Adverse Inference in the Appraisal Action, Baker found his Blackberry in
a ski bag.101 Because Baker cannot remember the password, however, no
one has been able to recover any data from that device either.102
Hulslander inadvertently “cleared” his phone in June 2017, at least
eleven months after he incurred a duty to preserve.103 More specifically,
he incorrectly entered the password on his phone too many times thereby
triggering a feature that automatically wiped the data from memory.104
N. Procedural Posture
Plaintiff filed its Appraisal petition on August 29, 2016. On January
29, 2018, the Massachusetts plaintiffs abandoned the proposed settlement
of the Massachusetts Actions and dismissed their complaints. Plaintiff
filed this fiduciary duty action soon after, on March 30, 2018. On April
18, 2018, the Court continued the appraisal trial and informed the parties
that it would consolidate the Appraisal Action and this action. Siris moved
to dismiss this action on April 30, 2018. Tartavull filed his motion to
dismiss on May 14, 2018.
II. LEGAL ANALYSIS
Under Court of Chancery Rule 12(b)(6), a complaint must be
dismissed if the plaintiff would be unable to recover under “any reasonably
conceivable set of circumstances susceptible of proof” based on the facts
pled in the complaint.105 In considering a motion to dismiss, the Court
must accept as true all well-pled allegations in the complaint and draw all
reasonable inferences from those facts in Plaintiff’s favor.106 The Court
need not accept conclusory allegations that lack factual support, however,
or “accept every strained interpretation of the allegations proposed by the
plaintiff.”107 Because the Complaint incorporates several documents by
reference, and makes clear that others are integral to the Complaint, the
Court may consider those documents in their entirety for purposes of
100

Id.
Compl. ! 111. I note that the Court has not issued a final ruling on Obsidian’s
spoliation motion in the Appraisal Action but expects that the motion will be renewed and
resolved in this litigation.
102
Id.
103
Id. ¶ 112.
104
Id.
105
In re 4en. Motors (Hughes) S’holder Litig., 897 A.2d at 168 (citing Savor, Inc. v.
FMR Corp., 812 A.2d 894, 896–97 (Del. 2002)).
106
In re 4en. Motors (Hughes) S’holder Litig., 897 A.2d at 168.
107
Id.
101
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deciding the Motion.108
I address Plaintiff’s claim against Tartavull first. In doing so, I
consider the following issues: (1) does Plaintiff have standing to assert his
breach of fiduciary duty claims; (2) if so, does Corwin cleansing apply;
(3) if not, has Plaintiff stated a claim of breach of fiduciary duty against
Tartavull as $ura CEO; and (4) if so, does Board approval of Tartavull’s
conduct cleanse any breach of fiduciary duty that might be pled. With
respect to Plaintiff’s claim against Siris, I consider whether Plaintiff has
well-pled all of the prima facie elements of aiding and abetting a breach
of fiduciary duty, with a particular concentration on whether it has
adequately pled that Siris knowingly participated in the alleged breach.
A. Plaintiff Has Adequately Pled a Breach of Fiduciary Duty
Against Tartavull as Xura CEO
“A public policy, existing through the years . . . demands of a
corporate officer or director, peremptorily and inexorably, the most
scrupulous observance of his duty, not only affirmatively to protect the
interests of the corporation committed to his charge, but also to refrain
from doing anything that would work injury to the corporation . . . .”109 In
essence, Plaintiff alleges Xura was steered into the Transaction by a
fiduciary who had an interest different from shareholders, namely selfpreservation.110 While Plaintiff does not concede that Tartavull stands
alone in his breach of fiduciary and, indeed, maintains that $ura’s Board
(or at least its Strategic Committee) bears some responsibility for the harm
done here,111 it has trained its sights on Tartavull as the most culpable and
108
See Vanderbilt Income & Growth Assocs., L.L.C. v. Arvida/JMB Managers, Inc., 691
A.2d 609, 613 (Del. 1996) (stating that the court may consider on motion to dismiss documents
beyond the complaint if the documents are “integral to . . . and incorporated [within] the
complaint.”) (citation omitted); Winshall v. $iacom Int’l, Inc., 76 A.3d 808, 818 (Del. 2013)
(stating that a “plaintiff may not reference certain documents outside the complaint and at the
same time prevent the court from considering those documents’ actual terms.”) (citations
omitted); In re Sirius #M S’holder Litig., 2013 WL 5411268, at *4 n.17 (Del. Ch. Sept. 27,
2013) (“A document is integral if it is the ‘source’ of the facts pled.”) (citation omitted).
109
Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939). See also id. (“Corporate officers and
directors are not permitted to use their position of trust and confidence to further their private
interests.”).
110
See In re -enith /at’l Ins. Corp. S’holders Litig., C.A. No. 5296-VCL, at 5 (Del. Ch.
Apr. 22, 2010) (TRANSCRIPT) (describing the risk that a “CEO might steer the deal or the
process to a particular buyer or particular result with whom he either has a long-time relationship
or some expectation [] of benefits”); In re /etsmart &echs., Inc. S’holders Litig., 924 A.2d 171,
194 (Del. Ch. 2007) (“If management had an incentive to favor a particular bidder (or type of
bidder), it could use the . . . process to its advantage, by using different body language and verbal
emphasis with different bidders.”).
111
See In re Del Monte Foods Co. S’holders Litig., 25 A.3d 813, 835 (Del. Ch. 2011)
(holding that board acted unreasonably by allowing conflicted investment bank to negotiate
price with bidder); In re Lear Corp. S’holder Litig., 926 A.2d 94, 117 (Del. Ch. 2007) (criticizing
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most accessible (i.e., nonexculpated) actor.112
For his part, Tartavull (joined by Siris) argues that, to justify
dismissal, the Court need look no further than the fully informed,
uncoerced and disinterested stockholder approval of the Transaction and
the cleansing effect of that approval on any breach of fiduciary duty claim
Plaintiff might otherwise be able to plead against him.113 He also
maintains that Plaintiff has not well-pled a breach of fiduciary duty claim
even if Corwin cleansing is unavailable. As a threshold matter, however,
Tartavull argues that the Court lacks jurisdiction to consider the bona fides
of Plaintiff’s claims because Plaintiff lacks standing to bring them. I take
up that issue first.
1. Plaintiff Has Standing
Tartavull cites then-Chancellor Strine’s decision in In re Appraisal
of Aristotle Corp. in support of his argument that Plaintiff lacks standing
to pursue breach of fiduciary duty claims given that he has already filed,
and has pending, a petition for appraisal relating to the Transaction.114 In
Aristotle, the court rejected the plaintiffs’ attempt to “complicate” a
pending appraisal case by asserting a “latebreaking” breach of fiduciary
duty claim that would “only yield [them] a right to a ‘quasi’ version of
something they already possess in its actual form.”115 That is not what is
happening here.
special committee because it failed to chaperone conflicted CEO’s negotiations with the buyer
and failed to provide “more assurance that [the CEO] would take a tough line and avoid
inappropriate discussions that would taint the process.”); In re /etsmart &echs., Inc. S’holders
Litig., 924 A.2d at 194 (criticizing special committee because they “let this process be driven by
management[]” despite the concern that “some bidders might desire to retain existing
management or to provide them with future incentives while others might not.”).
112
See Gantler v. Stephens, 965 A.2d 695, 709 n.37 (Del. 2009) (holding that 8 Del. C.
§ 102(b)(7) does not authorize the exculpation of corporate officers).
113
Corwin, 125 A.3d at 309 (holding that the business judgment rule is the standard of
review when a transaction is approved by a majority of disinterested, uncoerced fully informed
stockholders). In deciding this motion, I have presumed, as the parties do, that the business
judgment rule applies to Tartavull as CEO. I acknowledge, however, that this point is not settled
in our law and that there is a lively debate among members of the academy regarding whether
corporate officers may avail themselves of business judgment rule protection. See, e.g., Michael
Follett, Gantler v. Stephens: Big Epiphany or Big Failure? A Look at the Current State of
'fficers’ Fiduciary Duties and Advice for Potential Protection, 35 Del. J. Corp. L. 563, 576
(2010) (suggesting that officers are protected by the business judgment rule); Lyman P.Q.
Johnson, Corporate Officers and the Business Judgment Rule, 60 Bus. Law. 439 (2005)
(applying principles of agency and making the case that officer conduct should be evaluated
under a negligence paradigm); Lawrence A. Hamermesh & A. Gilchrest Sparks III, Corporate
Officers and the Business Judgment Rule: A Reply to Professor Johnson, 60 Bus. Law. 865
(2005) (arguing that Delaware courts should approach officer liability in much the same manner
they approach director liability).
114
In re Appraisal of Aristotle Corp., 2012 WL 70654 (Del. Ch. Jan. 10, 2012).
115
In re Appraisal of Aristotle Corp., 2012 WL 70654, at *3.
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First, unlike Aristotle, where the plaintiff’s breach of fiduciary duty
claim focused on alleged disclosure violations, Plaintiff has raised
disclosure failures as much to plead around Tartavull’s Corwin defense as
to state affirmative claims for relief.116 The gravamen of Plaintiff’s breach
of fiduciary duty claim is that a conflicted fiduciary directed Xura to
consummate an undervalued transaction for reasons other than the best
interests of stockholders. The disclosure allegations accent that claim but
they are not proffered as the essence of the breach. Second, unlike
Aristotle, where the plaintiff sought only quasi-appraisal as a remedy for
the alleged fiduciary breach, Plaintiff has sought more traditional postclosing remedies as redress for Tartavull’s alleged breach, including
rescissory damages and disgorgement.117 Under our law, Plaintiff has
standing to maintain both this claim and its appraisal claim.118
2. Corwin Does Not Apply at the Pleading Stage
As noted, Tartavull (and Siris) argue that Corwin requires
application of the business judgment standard and dismissal of the claim
because an informed, uncoerced majority of Company’s stockholders
approved the Transaction.119 I disagree. As pled, $ura’s stockholders
could not have cleansed conduct about which they did not know.
“[O]ne [disclosure] violation is sufficient to prevent application of
Corwin.”120 Here, Plaintiff has adequately pled seven. From the public
disclosures provided to Xura stockholders, it is reasonably conceivable
that stockholders lacked the following material information when they
voted to approve the Transaction: (1) Tartavull and Siris regularly
communicated regarding the Transaction in private without the knowledge
or approval of the Board or Goldman; (2) Tartavull and Baker negotiated
price terms directly without Board approval, and Tartavull advised Siris
116
See In re Solera Hldgs., Inc. S’holder Litig., 2017 WL 57830, at *7-8 (Del. Ch. Jan.
5, 2017) (holding that “a plaintiff challenging the decision to approve a transaction must first
identify a deficiency in the operative disclosure document, at which point the burden would fall
to defendants to establish that the alleged deficiency fails as a matter of law in order to secure
the cleansing effect of the vote.”).
117
See In re &rados Inc. S’holder Litig., 73 A.3d 17, 35 (Del. Ch. 2013) (describing
difference between appraisal and fiduciary duty cases as “[t]he breach of fiduciary duty claim
seeks an equitable remedy that requires a finding of wrongdoing. The appraisal proceeding seeks
a statutory determination of fair value that does not require a finding of wrongdoing.”).
118
Cede & Co. v. Technicolor, Inc., 542 A.2d 1182, 1187–88 (Del. Ch. 1988) (holding
that shareholder had standing to pursue a breach of fiduciary duty claim seeking rescissory
damages while also pursuing appraisal remedy).
119
TOB at 29. See Singh v. Attenborough, 137 A.3d 151 (Del. 2016) (ORDER) (“When
the business judgment rule standard of review is invoked because of a vote, dismissal is typically
the result”).
120
van der Fluit v. Yates, 2017 WL 5953514, at *8 n.115 (Del. Ch. Nov. 30, 2017).
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what offer the Board would accept121; (3) Siris made clear its intention to
work with management (including Tartavull) after consummation of the
Transaction in all of its offer letters to the Company; (4) the Strategic
Committee did not do the work attributed to it in the Proxy; (5) Francisco
Partners initially expressed interest in offering a superior bid but somehow
learned that Siris was $ura’s counterparty and then moved its financial
support to the buy-side of the Transaction122; (6) Siris offered Neuberger
a “side deal” by inviting it to co-invest its equity with Siris on the buyside; and (7) Tartavull received word from Nothhaft during negotiations
with Siris that his position at Xura was in jeopardy if the Company was
not sold.123
In deciding that Plaintiff has pled facts supporting a reasonable
inference that stockholder approval of the Transaction was uninformed, I
am mindful that our law does not require boards to engage in selfflagellation in their public disclosures.124 Even so, to invoke Corwin
cleansing at the pleading stage, a fiduciary defendant must demonstrate
that stockholders possessed all material information before casting the
votes that provide the basis for cleansing. Plaintiff alleges that
stockholders were entirely ignorant of the extent to which Tartavull
influenced the negotiations and ultimate terms of the Transaction, not to
mention his possible self-interested motivation for pushing an allegedly
undervalued Transaction on the Company and its stockholders. Having
found that these allegations are well-pled, this is enough to justify denying
Tartavull business judgment deference at the pleading stage by virtue of
121
Alessi v. Beracha, 849 A.2d 939, 946 (Del. Ch. 2004) (holding that negotiations
between buyers and target’s CEO were material when the parties discussed “significant terms”
including “valuation”).
122
In this regard, I acknowledge Defendants’ argument that Plaintiff merely speculates
regarding whether Francisco Partners ultimately would have made a bid for Xura and whether
that bid would have been superior to the Siris bid. Plaintiff’s response—that we will never know
where the Francisco Partners’ overture might have gone—is, likewise, well taken. Indeed, as a
wise “do-dah man” once observed, “Sometimes your cards ain’t worth a dime if you don’t lay
‘em down.” Garcia, Lesh, Weir, Hunter, Truckin (1970). In any event, what is conceivably
material about Francisco Partners is not its initial expression of interest but the fact that it
expressed interest, later declined to participate in the Go-Shop and then mysteriously joined
forces with Siris on the buy-side of the Transaction.
123
See van der Fluit, 2017 WL 5953514, at *8 (finding that dismissal under Corwin was
inappropriate because the proxy failed to disclose that “Opower negotiators were ,ates and
Laskey, who each received post-transaction employment and the conversion of unvested
Opower options into unvested Oracle options . . . .”); cf. City of Miami 4en. 5mpls.’ 6 Sanitation
5mpls.’ Ret. &r. v. Comstock, 2016 WL 4464156, at *15 (Del. Ch. Aug. 24, 2016), aff’d, 158
A.3d 885 (Del. 2017) (holding that a board need not “disclos[e] details about offers [for
acquisition] that directors conclude are not worth pursuing”—a fact directly opposite of the facts
pled here where Plaintiff alleges that Xura did, in fact, pursue Francisco Partners in during the
go-shop).
124
Stroud v. Grace, 606 A.2d 75, 84 n.1 (Del. 1992) (“[A] board is not required to
engage in ‘self-flagellation’ . . . .”).
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the stockholder vote.125
3. Plaintiff Has Pled a Viable Claim Against Tartavull
Tartavull was a CEO leading a sale process. Plaintiff has well-pled
that his interests—e.g., a $25 million payout and continued employment
post-closing in the face of his looming termination from stand-alone
Xura126—were different than those of $ura’s stockholders. Continued
employment in itself is a material interest.127 In In re Answers Corp.
Shareholders Litigation, the court refused to dismiss a complaint alleging
that a CEO’s desire to keep his job caused him to seek a quick sale of the
company.128 Plaintiff has alleged that, as Tartavull was engaged in
unauthorized discussions with Siris, he knew that both the Board and
stockholder activists were displeased with his performance and likely
would remove him from office if a sale of the Company did not occur.
According to the well-pled allegations in the Complaint, this looming
reality prompted Tartavull to favor Siris over other potential bidders, to
feed information to Siris that would fortify its bid and then to negotiate
quickly for his Transaction-related payout.129 These allegations are
adequate at this stage to state a claim for breach of fiduciary duty.
4. Board Approval Does Not Cleanse Tartavull’s Conduct
Tartavull argues that, because “no director besides Tartavull is
named in the Complaint[,]” and because “Plaintiff does not dispute that a
majority of the Board was independent and disinterested[,]” to state a
claim against him, Plaintiff must adequately plead that “the Board did not
act in good faith in approving the Transaction.”130 Here again, I disagree.
125
See Sciabacucchi v. Liberty Broadband Corp., 2017 WL 2352152, at *20 (Del. Ch.
May 31, 2017) (observing that “Corwin ‘was never intended to serve as a massive eraser,
exonerating corporate fiduciaries for any and all of their action or inactions preceding their
decision to undertake a transaction for which stockholder approval is obtained.’”) (quoting In re
Massey Energy Co. Deriv. Litig., 2017 WL 1739201, at * 19 (Del. Ch. May 4, 2017)).
126
Compl. ¶ 95.
127
Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 833 A.2d 961, 978
(Del. Ch. 2003), aff’d, 845 A.2d 1040 (Del. 2004) (finding that president, chief operating officer
and director of corporation had “a material interest in her own continued employment.”).
128
In re Answers Corp. S’holders Litig., 2012 WL 1253072, at *7 (Del. Ch. Apr. 11,
2012) (refusing to dismiss complaint alleging CEO’s desire to keep his job caused him to seek
a quick, undervalued sale of the company).
129
Compl. ¶¶ 61, 63, 73, 79, 83, 84, 95, 107. It is remarkable to see evidence that a CEO
undermined the authority and questioned the competency of his CFO in direct communications
with a potential acquirer at the peak of negotiations during a sale process. Yet, that is what the
pled evidence reveals here. It is not surprising, therefore, that the CFO (Wu) testified at
deposition that he believed Tartavull’s direct contacts with Siris “undermined the [C]ompany’s
negotiating position.” Compl. ! 79.
130
TOB at 36.
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A plaintiff need not allege that a majority of the board committed a nonexculpated breach by failing to supervise management in order to state a
claim against a disloyal CEO.131 While Plaintiff has not pled a MacMillan
fraud-on-the-board claim, it has pled facts that support a reasonable
inference that the Board was not fully informed of Tartavull’s conduct—
as contemplated in MacMillan.132 The Board, like shareholders, cannot
approve (and ratify) what it did not know. The Complaint alleges the
Board was unaware of the February 24, 2016 lunch meeting between
Baker and Tartavull.133 On March 23, 2016, Goldman acknowledged that
Tartavull and Siris had dinner without Goldman, and that it did not know
(and could not report to the Board) what Tartavull discussed with Siris
during that dinner.134 Defendants have pointed to nothing in the Complaint
that would overcome these well-pled allegations that the Board was
uninformed. Accordingly, there is no basis to invoke Board ratification as
a defense at the pleading stage, even assuming that board ratification
would be a defense to a CEO’s alleged breach of fiduciary duty.
B. Plaintiff Has Not Stated a Viable Aiding and Abetting Claim
To state a claim for aiding and abetting a breach of fiduciary duty,
a plaintiff must allege facts that, if true, would demonstrate: “(1) the
existence of a fiduciary relationship; (2) the fiduciary breached its duty;
(3) a defendant, who is not a fiduciary, knowingly participated in a breach;
and (4) damages to the plaintiff resulted from the concerted action of the
fiduciary and the nonfiduciary.”135 “A claim of knowing participation
need not be pled with particularity.”136 ,et, “it is necessary that the
131
See Kahn v. Stern, 2018 WL 1341719, at *1 n.4 (Del. Mar. 15, 2018) (ORDER)
(highlighting that a plaintiff can state a Revlon claim “where impartial board members did not
oversee conflicted members sufficiently”); Parnes v. Bally 5ntm’t Corp., 722 A.2d 1243, 1246
(Del. 1999) (“The presumptive validity of a business judgment is rebutted in those rare cases
where the decision under attack is ‘so far beyond the bounds of reasonable judgment that it
seems essentially inexplicable on any ground other than bad faith.’”) (citing In re J.P. Stevens
& Co., Inc., 542 A.2d 770, 780–81 (Del. Ch. 1988)).
132
See Mills Acq. Co., 559 A.2d at 1280 (“By placing the entire process in the hands of
[the CEO and Chairman], through his own chosen financial advisors, with little or no board
oversight, the board materially contributed to the unprincipled conduct of those upon whom it
looked with a blind eye.”). See also In re &oys “R” %s, Inc. S’holder Litig., 877 A.2d 975, 1002
(Del. Ch. 2005) (“[T]he paradigmatic context for a good Revlon claim . . . is when a supine board
under the sway of an overweening CEO bent on a certain direction, tilts the sales process for
reasons inimical to the stockholders’ desire for the best price.”).
133
Compl. ¶ 63.
134
Id. ¶ 77.
135
4lo*is P’rs, L.P. v. Plumtree Software, Inc., 2007 WL 4292024, at *15 (Del. Ch.
Nov. 30, 2007). See also 4oodwin v. Live 5ntm’t, Inc., 1999 WL 64265, at *28 (Del. Ch. Jan.
25, 1999), aff’d, 741 A.2d 16 (Del. 1999) (holding that a defendant will be held liable for aiding
and abetting when he “purposely induced the breach of the duty of care . . . .”).
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In re Shoe-&own, Inc. S’holders Litig., 1990 WL 13475, at *8 (Del. Ch. Feb. 12,
1990).
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plaintiffs make factual allegations from which knowing participation may
be inferred in order to survive a motion to dismiss.”137
To sustain its burden to plead knowing participation in this case,
Plaintiff must well-plead that Siris knew of Tartavull’s conflict. In this
regard, it is useful to reiterate what the alleged conflict is and what it is
not. Plaintiff’s proffered conflict is not simply that Tartavull sought to
favor and facilitate a transaction with Siris. Instead, the conflict is that
Tartavull sought to favor and facilitate a transaction with Siris because he
thought he would lose his job and the chance at post-closing benefits if the
Transaction did not close.138 With this in mind, I am satisfied that Plaintiff
has failed to plead facts from which I could reasonably infer that Siris
knew of Tartavull’s alleged conflict and resulting breach of fiduciary duty.
Inferences “cannot take the place of” facts.139 Even if the Court
were to assume for purposes of this Motion that spoliation occurred, as
alleged, and that an adverse inference is, therefore, justified, the only fact
that has been pled is that Siris was communicating with Tartavull by text
message during the timeframe in which they were negotiating the
Transaction. This would perhaps support an adverse inference that the
parties were discussing the Transaction in these text messages. One could
go so far as to draw an adverse inference that Tartavull engaged in text
communications with Siris without Board knowledge or authority, given
the pled facts that Tartavull engaged in such unauthorized
communications with Siris in other contexts. But Plaintiff conspicuously
stops short of alleging any precedent facts, even on information and belief,
from which a pleading stage adverse inference could be drawn that
Tartavull told or otherwise indicated to Siris that he was in danger of losing
his job if the Transaction fell through or that he was motivated to steer
Xura into the Transaction for self-interested reasons. Nor does Plaintiff
allege that Goldman tipped Siris off regarding the conflict. And the
Strategic Committee could not somehow have leaked news of Tartavull’s
pending fate because that committee never even met with Siris.140 In short,
there are no pled facts from which an adverse inference that Siris knew of
Tartavull’s conflict, and therefore knowingly participated in Tartavull’s
137

Morgan v. Cash, 2010 WL 2803746, at *4 (Del. Ch. July 16, 2010).
Compl. ¶ 84.
139
Collins v. Throckmorton, 425 A.2d 146, 150 (Del. 1980); see also In re Asbestos
Litig., 155 A.3d 1284, 1284 n.2 (Del. 2017) (TABLE) (“Where there is no precedent fact, there
can be no inference; an inference cannot flow from the nonexistence of a fact, or from a complete
absence of evidence as to the particular fact. Nor can an inference be based on surmise,
speculation, conjecture, or guess, or on imagination or supposition.”); Smith v. Haldeman, 2012
WL 3611895, at (1 (Del. Super. Aug. 21, 2012) (“Inferences draw their life from facts, and
without such a factual foundation, they remain speculation.”).
140
Compl. ¶ 48.
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breach, could be drawn.141
Plaintiff contends the fact that Siris spoke directly with Tartavull
after Goldman asked to be “‘ke[pt] . . . on any communications with the
Company going forward’” is evidence of Siris’s knowing participation in
Tartavull’s breach.142 Not so. The Board authorized management to
negotiate with Siris on November 5, 2015,143 and reaffirmed that
authorization during Board meetings on December 3, 2015144 and
February 29, 2016.145 $ura’s standard non-disclosure agreement required
Siris to communicate through Tartavull and to get his permission before
communicating directly with others.146 Goldman’s request to be kept in
the loop was not a condition imposed by the Board or the Strategic
Committee, and it certainly was not binding upon Siris. Siris’s alleged
disregard of that request, therefore, cannot form the basis of an aiding and
abetting claim. Plaintiff’s allegations that Siris somehow aided and abetted
in the Board’s deficient disclosures also fall short.147 At the outset, I note
that an aiding and abetting claim based on a third-party’s alleged failure
somehow to prevent a board from providing misleading disclosures to
stockholders rests on thin ice.148 Yet that is what Plaintiff alleges here. It
141
See In re -ale Corp. S’holders Litig., 2015 WL 5853693, at *21 (Del. Ch. Oct. 1,
2015) (dismissing aiding and abetting claim when plaintiff failed to plead that acquirer knew
about the alleged non-disclosure constituting the purported fiduciary breach); Hospitalists of
Delaware, LLC v. Lutz, 2012 WL 3679219, at (7 (“[T]he acquirer’s mere receipt of preferential
terms does not demonstrate participation in the target board)s breach of duty . . . .”); Houseman
v. Sagerman, 2014 WL 1600724, at (9 (Del. Ch. Apr. 16, 2014) (“‘[I]t is not the fiduciary that
must act with scienter, but rather the aider and abettor.’” (citation omitted)); Rouse Props., 2018
WL 1226015, at (25 (holding that buyers are “entitled to negotiate the terms of the Merger with
only [their] interests in mind; [they are] under no duty or obligation to negotiate terms that
benefit[] [sellers] or otherwise to facilitate a superior transaction for [sellers].”); Morgan, 2010
WL 2803746, at (5 (“[R]etaining management is a routine occurrence” and “[t]o view the
retention of management on reasonable terms with suspicion would only undermine business
practices that often facilitate the difficult transitions required when two businesses merge.”); In
re &elecommc’ns, Inc. S’holders Litig., 2003 WL 21543427, at *3 (Del. Ch. July 7, 2003)
(dismissing aiding and abetting claim and finding that “the fact that AT&T [the acquirer]
negotiated with Malone [the target’s CEO] and the TCI management team” does not “provide a
sufficient basis for inferring that AT&T knowingly participated in any breach of fiduciary duty
that may have occurred.”).
142
Compl. ¶ 44.
143
TOB Ex. 22 at XURA0000226; see also Compl. ¶ 44.
144
Compl. ¶ 47.
145
JX 258 at XURA0000289.
146
TOB Ex. 16 at SIRIS0198355-56; see also TOB Ex. 8 at GS-XURA000180433-34.
147
I note Plaintiff alleges Siris Defendants aided and abetted the purported disclosure
deficiencies for the first time in its Answering Brief. PAB 75–76. The Complaint simply claims
Siris Defendants aided and abetted a breach of fiduciary duty “by engaging in direct and
improper communications with Tartavull throughout the negotiations that led to the Merger.”
Compl. ¶ 127. This alone is enough to disregard the claim. In re Rouse Props., Inc., 2018 WL
1226015, at (23 n.197 (Del. Ch. Mar. 9, 2018) (citation omitted) (“‘%nder Rule 15(aaa), a party
cannot use its brief as a mechanism to informally amend its complaint.’”).
148
Plaintiff unsurprisingly cites no case law in support of this argument. PAB 75–76.
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has pled no facts to support an inference that Siris knowingly facilitated
alleged disclosure deficiencies or otherwise “knowingly participated” in
that aspect of the alleged breach of fiduciary.149 Instead, at best, Plaintiff
alleges (albeit summarily) that Siris knew certain facts and knew that the
Board was not disclosing those facts to stockholders.
In any event, with regard to the specific disclosure violations Siris
allegedly aided and abetted Xura in committing, Plaintiff has not alleged
anything to support its conclusory allegation that “[t]he Siris Defendants
knew that Francisco Partners had expressed interest and [were] diverted to
the buy-side of the transaction.”150 Nor has Plaintiff well-pled that Siris
aided and abetted a breach of fiduciary duty because it “knew about [its]
side deal with Neuberger[,]” but sat by as the Board failed to disclose the
deal to stockholders.151
The knowledge standard embedded in our aiding and abetting law
is “a stringent one, one that turns on proof of scienter of the alleged
abettor.”152 Plaintiff’s allegations fall short of this standard.
III. CONCLUSION
For the foregoing reasons, the motion to dismiss Count I must be
DENIED and the motion to dismiss Count II must be GRANTED.
IT IS SO ORDERED.

***
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Courts have found aiding and abetting liability in the narrow circumstance where the
third-party plays an active role in the “informational vacuum.” In re Rural Metro Corp., 88 A.3d
54, 96 (Del. Ch. 2014), decision clarified on denial of reargument sub nom. In re Rural Metro
Corp. S’holders Litig., 2014 WL 1094173 (Del. Ch. 2014). Here, there is no allegation that Siris
provided knowingly false information to Xura with the knowledge that the Board would disclose
that information to shareholders.
150
PAB 76.
151
Id.
152
Binks v. DSL.net, Inc., 2010 WL 1713629, at *10 (Del. Ch. Apr. 29, 2010). See also
Houseman v. Sagerman, 2014 WL 1600724, at (9 (Del. Ch. Apr. 16, 2014) (“‘[I]t is not the
fiduciary that must act with scienter, but rather the aider and abettor.’” (citation omitted)).

